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Charles  E.  Fleming  et  al.,  Kespondents,  v.  Elbert  L.  Burn- 

ham  et  al.,  Simon  Steenberger  et  al.,  Executors,  etc.,  pur- 

chasers,  etc.,  Appellants.  jJJ     ij 

The  purchaser  of  land  at  a  judicial  sale  is  entitled  to  a  marketable  title.     ,*°°      h 

A  title  open  to  a  reasonable  doubt  is  not  a  marketable  one,  and  the  court   ~~~ — J 
cannot  make  it  one  by  passing  upon  an  objection  depending  on  a  dis-      ^J^^ 
puted  question  of  fact,  or  a  doubtful  question  of  law,  in  the  absence  of       ub  J$ 
the  party  in  whom  the  outstanding  right  is  Tested. 

A  purchaser,  therefore,  on  partition  sale  may  not  be  compelled  to  complete 
the  purchase  where  there  are  such  objections  to  the  title. 

The  parties  in  a  partition  suit  claimed  title  through  a  deed  from  executors 

of  McK.,  who  died  in  1828,  seized  of  the  premises,  and  whose  will  gave  a  1*°°  ^ 
power  of  sale  to  his  executors,  "  or.such  one  or  more  of  them  as  shall  *- 
take  upon  him  or  themselves  the  burthen  of  the  execution  of  the  will." 
Four  persons  were  named  as  executors  ;  letters  testamentary  were  issued 
to  three  of  them  ;  two  of  them  only  joined  in  the  deed,  which  was  exe- 
cuted in  1833  ;  it  described  them  as  acting  executors,  reciting  the  author- 
ity conferred  by  the  will.  McK.  entered  into  possession  in  1833,  and  he 
and  others  occupied  under  his  title  until  1881,  without  any  question  as  to 
the  validity  of  the  executors'  deed.  Upon  application  of  a  purchaser  at 
the  partition  sale  to  be  relieved  from  his  purchase,  it  appeared  that  the 
two  executors,  prior  to  the  execution  of  the  deed,  did  other  acts  as  acting 
executors.  There  was  no  evidence,  however,  of  a  renunciation  of  his 
office  by  the  other  executor  to  whom  letters  were  issued,  or  refusal  on  his 

Siokels— Vol.  LV.  1 


2  Fleming  et  al.  v.  Buknham  et  al.  [Oct, 

Statement  of  case. 

part  to  act.  Four  of  five  beneficiaries,  having  an  interest  in  the  real  estate 
under  the  will  in  1885,  joined  in  a  quit-claim  deed  to  De  F.,  grantee  in 
the  deed  from  McK.'s  executors,  and  until  1875,  no  other  person  having 
an  interest  in  questioning  the  title  was  in  a  position  to  do  so.  Held, 
that  although  the  facts  might  have  justified  a  jury  in  finding  that  said 
executor  did  renounce  or  refuse  to  act,  yet  such  a  finding  would  depend 
upon  inferences  not  incontrovertible,  and  not  binding  upon  those  who 
might  claim  title  as  against  the  purchaser ;  and  that  there  was  such  a 
doubt  in  respect  to  the  fact,  the  court  ought  not  to  compel  the  purchaser 
to  complete  his  purchase. 

The  will  of  McE.  devised  the  real  estate  in  question  to  his  five  children, 
"  their  heirs,  executors,  administrators  and  assigns,"  but  provided  in  a 
subsequent  clause  that  in  case  any  of  his  children  died  leaving  lawful 
issue  surviving,'  that  such  issue  should  take  the  share  which  "  his  or  her 
parent  would  have  been  entitled  to  if  living."  J.,  one  of  the  testator's 
sons,  died  in  1875  leaving  issue.  The  parties  to  the  action  claimed  that  the 
children  of  McK  took  an  absolute  fee,  and  that  De  F.  in  any  event  ac- 
quired title  to  four-fifths  by  the  quit-claim  deed,  and  as  to  the  other  fifth, 
by  adverse  possession.  Held,  that  as  the  law  stood  prior  to  the  Revised 
Statutes,  the  question  whether  said  children  took  a  fee  absolute,  or  de- 
terminable on  their  death  leaving  issue,  was  at  least  a  doubtful  one,  and 
the  quit-claim  deed  did  not  remove  the  doubt  growing  out  of  the  manner 
of  execution  of  the  power  of  sale. 

Also  held  that  the  title  of  De  F.  did  not  commence  to  be  adverse  as  against 
the  issue  of  J.  until  his  death  in  1875. 

Possession  does  not  begin  to  be  adverse  as  against  a  person  entitled  after 
the  determination  of  a  prior  estate,  during  the  continuance  of  that  estate. 

Fleming  v.  Burriham  (86  Hun,  456),  reversed. 

(Argued  June  18,  1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  8,  1885, 
which  reversed  ari  order  of  Special  Term,  discharging  Mayer 
Sternberger,  a  purchaser  on  sale  under  the  judgment  herein 
from  his  purchase,  and  which  directed  the  executors  of  said 
purchaser,  he  having  died  after  the  making  of  the  Special 
Term  order,  to  complete  the  purchase.  (Mem.  of  decision  be- 
low, 36  Hun,  456.) 

The  action  was  for  partition ;  the  parties  claimed  under  the 
title  of  John  McKie,  who  died  in  1828  seized  of  the  premises, 
leaving  a  will  by  which  he  devised  said  premises  to  his  five 
SbiLdren  named,  "their  heirs,  executors,  administrators  and 
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assigns  forever,  share  and  share  alike."     After  various  other 
provisions,  the  will  contained  the  following : 

"  Item.  It  is  my  will  and  pleasure,  and  I  do  hereby  direct 
that  in  case  of  the  death  of  any  or  either  of  my  said  children, 
either  before  or  after  my  decease,  leaving  lawful  issue  him  or 
her  surviving,  that  such  issue  shall  have  and  take  the  share  and 
proportion  of  my  estate  his  or  her  parent  would  have  been 
entitled  to  if  living,  to  hold  the  same  to  him,  her,  or  them,  his, 
her,  or  their  heirs,  executors,  administrators  and  assigns  for- 
ever. 

Item.  It  is  my  will  and  pleasure,  and  I  do  hereby  declare 
and  direct  that  in  case  of  the  death  of  any  or  either  of  my  said 
children  under  the  age  of  twenty-one  years,  either  before  or 
after  my  death,  without  lawful  issue  him  or  her  surviving, 
that  the  share  or  proportion  of  my  estate,  by  this  my  will 
given  to  him  or  her  so  dying  without  lawful  issue,  shall  go  to 
and  vest  in  his,  her  or  their  brothers  and  sisters,  him,  her  or 
them  surviving,  their  heirs,  executors,  administrators  and 
assigns,  share  and  share  alike,  and  in  such  case  and  event  I 
do  hereby  give  and  devise  the  same  to  the  said  survivors  of 
them,  my  children,  their  heirs,  executors,  administrators  and 
assigns,  share  and  share  alike. 

Item.  For  the  more  easy  and  equitable  distribution  and 
settlement  of  my  estate  in  the  manner  and  the  proportions 
aforesaid,  I  do  hereby  direct  and  fully  authorize  and  empower 
my  executors  hereinafter  named,  or  such  one  or  more  of  them 
as  shall  take  upon  him  or  themselves  the  burden  of  the  execu- 
tion of  this,  my  will,  as  soon  as  convenient  after  my  decease, 
to  sell  and  dispose  of  all  and  singular  my  real  estate,  be  the 
same  where  it  may,  and  to  make  and  execute  to  the  purchaser 
or  purchasers  thereof  good  and  sufficient  deed  or  deeds  of  con- 
veyance for  the  same,  and  to  pay  and  apply  the  proceeds 
thereof  in  the  manner  and  proportions  hereinbefore  by  me  di- 
rected concerning  the  same.  And  lastly,  I  do  hereby  consti- 
tute and  appoint  my  son-in-law,  James  Clarke,  my  sons,  Thomas 
McEie  and  William  McKie,  and  my  son-in-law,  Andrew  Stark, 
executors  of  this  my  last  will  and  testament,  with  full  power 
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for  them,  or  such  one  or  more  of  them,  as  shall  take  upon  him 
or  themselves,  the  burthen  of  the  execution  of  this  my  will,  to 
do  all  and  every  act,  matter  and  thing  needful  and  necessary 
to  carry  this  my  last  will  and  testament  into  full  effect,  accord- 
ing to  the  true  intent  and  meaning  thereof,  in  the  same  man- 
ner as  if  all  of  my  said  executors  had  taken  upon  themselves 
the  burthen  of  the  execution  thereof." 

The  testator's  son  Thomas  died  in  1875  leaving  issue,  one 
of  them  an  infant  ten  years  of  age. 

The  further  material  facts  are  contained  in  the  opinion. 

Samuel  Hwnd  for  appellants.  The  power  of  6aie  given  by 
John  Mc  Kie  in  and  by  his  will  to  his  executors  was  not  well 
executed  by  the  deed  to  De  Forest  in  which  only  two  of  the 
three  executors  who  had  qualified  and  were  then  living  joined. 
(1  K  S.  735,  §  112 ;  Taylor  v.  Morris,  1  Comst.  341 ;  Code, 
§  2642.)  The  deed  from  the  children  of  John  McKie  (even  if 
given  by  all)  to  De  Forest  did  not  supply  the  defective  execu- 
tion of  the  power  of  sale  by  the  two  executors,  nor  give  De- 
Forest  a  good  title  to  the  lands  in  question.  (Chrystte  v. 
Phyfe,  19  N.  T.  344 ;  Shrwer  v.  Shriver,  86  id.  575.)  By 
an  executory  devise  a  testator  may  dispose  of  his  whole  estate, 
but  upon  some  future  contingency  may  qualify  that  disposition, 
and  devise  the  estate  to  some  other  person.  (4  Kent's  Com. 
268/269;  Cruise's  Digest,  Devise,  441;  Jackson  v.  Bull,  10 
Johns.  19 ;  Jackson  v.  Ddancey,  13  id.  537 ;  Campbell  v. 
Beaumont,  91  N.  Y.  464  :  19  id.  351.)  The  word  "assigns" 
in  the  devise  to  Thomas  does  not  alter  the  case.  (16  Johns. 
382.)  Nor  did  the  devise  to  the  issue  of  Thomas,  living  at 
his  death,  create  an  estate  tail  in  Thomas  within  the  rule  in 
Shelley's  Case.  (Chrystte  v.  Phyfe,  22  Barb.  213;  Lytte  v. 
Beveridge,  58  N.  T.  592.)  The  rule  in  Shelley's  Case  must 
give  way  to  the  plain  intent  of  the  testator.  {Rogers  v.  Rogers, 
3  Wend.  503 ;  Tanner  v.  Livingston,  12  id.  83.)  The  word 
"  issue  "  is  only  taken  to  be  a  word  of  limitation  when  it  sig- 
nifies all  the  descendants  in  all  generations.  (19  N.  T.  353  ; 
Cashing  v.  Henry,  4  Paige,  345.)    No  title  to  it  has  been  ac- 
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quired  by  adverse  possession.  (Jackson  v.  Schoonmaker,  4  Johns. 
390 ;  Jackson  v.  Sellick,  8  id.  $62 ;  Jackson  v.  Johnson,  5 
Cow.  74.)  A  purchaser  at  a  partition  sale  has  a  right  to  require 
a  good  title,  and  will  not  be  compelled  to  complete  his  pur- 
chase and  accept  a  deed  which  leaves  him  to  the  uncertainty 
of  a  doubtful  title  or  to  the  hazard  of  a  contest  with  other 
parties,  which  will  seriously  affect  the  value  of  the  property. 
(Jordan  v.  PoiUon,  77  N".  T.  518 ;  Shriver  v.  Shrwer. 
86  id.  575 ;  ArgaU  v.  Raynor,  20  Hun,  267.)  The  court 
acquires  jurisdiction  of  the  person  of  a  defendant  in  a  fore- 
closure suit  by  service  of  the  summons.  If  the  defendant 
be  not  served  with  the  summons,  the  court  acquires  no 
jurisdiction  of  his  person.  (IngersoU  v.  Mangam,  84  N. 
Y.  622 ;   Gotendorf  v.  Goldsmith,  83  id.  110.) 

Alexander  Bain  for  plaintiffs,  respondents.  As  William 
McKie  did  not  die  until  April,  1836,  more  than  three  years  after 
the  date  of  the  deed  in  question,  it  was  presumably  after  the 
distribution  and  payment  to  him  of  his  share  of  the  proceeds 
of  the  sale.  (Roseboom  v.  Mosher,  2  Den.  61 ;  Sharp  v.  Pratt, 
15  Wend.  610.)  If  the  children  of  John  McKie  took  a  fee  in 
his  residuary  estate  under  their  father's  will,  as  they  clearly  did, 
then  the  deed  from  them  to  DeForest  was  good,  and  vested  the 
fee  therein,  whether  the  deed  executed  by  two  only  of  the  three 
executors  who  qualified  was  valid  or  not.  (Jarman  on  Wills, 
420 ;  Kane  v.  Astor,  5  Sandf .  533  ;  Lovett  v.  Kingsland,  41 
Barb.  560 ;  ZoveU  v.  GUlender,  35  N.  Y.  617 ;  Post  v.  Post, 
47  Barb.  72;  1  Eob.  on  Wills,  356  ;  4  Mass.  208;  Parks  v. 
Parks,  9  Paige,  107 ;  Covenhoven  v.  Shuler,  2  id.  107 ;  Parsons 
v.  Rest,  1  T.  &  0. 211 ;  Clark  v.  Leupp,  88  K  Y.  228 ;  Jackson 
v.  Rvll,  10  Johns.  19 ;  Campbell  v.  Beanmoivt,  91  id.  464 ; 
Chrystie  v.  Phyfe,  19  id.  344.)  The  record  shows  the  mort- 
gage satisfied  of  record.  If  it  were  not  so,  after  the  lapse  of 
fifty  years,  satisfaction  will  be  presumed.  (Code  of  Civ.  Pro., 
§  381.)  A  purchaser  cannot  justify  his  refusal  to  perform  his 
contract  by  a  mere  captious  objection  to  the  title  tendered  him. 
It  is  not  sufficient  for  him  merely  to  raise  a  doubt  as  to  the  title. 


(J  Fleming  et  al.  v.  Burnham  et  al.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

»  ■  ■'■  ■  ■  ■■ 

Before  he  can  successfully  resist,  he  must  show  such  reasonable 
doubt  as  affects  the  value  of  the  property  and  interferes  with  its 
sale  to  a  reasonable  purchaser,  and  thus  render  the  land  un- 
marketable. There  is  no  inflexible  rule  that  the  purchaser 
must  be  furnished  with  a  perfect  record  or  paper  title.  (HeU- 
'reiffel  v.  Manning,  97  N.  Y.  56 ;  Shriver  v.  Shriver,  86  id. 
575  ;  OUvnger  v.  Strasburger,  Daily  Register,  Dec.  20,  1884.) 

M.  L.  Tovmeend  for  respondent  Burnham.  It  was  not  nec- 
essary that  William  McKie  should  have  renounced  as  executor, 
in  order  that  the  other  two  executors  should  be  clothed  with 
the  execution  of  the  power  of  sale  contained  in  the  will.  It 
was  enough  that  William  had  refused  or  declined  to  act,  or  was 
incapacitated  from  acting.  {Roseboom  v.  Mosher,  2  Denio,  61 ; 
Sharp  v.  Pratt,  15  Wend.  610.)  DeForest,  at  the  time  of  his 
death  in  1872,  had  a  good  indefeasible  title  to  the  premises, 
and  it  is  the  duty  of  the  court  to  so  hold  to  the  end,  that  the 
title  may  be  established  and  the  property  made  marketable. 
{Ottvnger  v.  Strasburger,  33  Hun,  466 ;  Shriver  v.  Shriver, 
86  N.  Y.  575;  Schermerhorn  v.  Niblo,  5  Bosw.  161 ;  HeUreigel 
v.  Manning,  97  N.  Y.  56  ;  McCahiU  v.  Palmer,  45  id.  479 ; 
Ward  v.  Wcvrrm,  82  id.  265 ;  WoUey  v.  Morse,  19  Hun,  273.) 
The  claim  of  the  purchaser  that  Thomas  McKie  took  an  es- 
tate for  life  only  in  one-fifth  of  the  property  with  remainder 
to  his  issue,  and  for  that  reason  the  release  by  Thomas  was  not 
good,  is  not  well  founded.  {Roseboom  v.  Roseboom,  81  N.  Y. 
350 ;  Freeman  v.  Coit,  96  id.  63.)  The  mortgage  was  as  a 
matter  of  fact  satisfied  and  discharged  of  record  in  1883,  and 
remains  canceled,  and  is  not  a  lien  upon  the  premises.  {Bel- 
mont v.  O'Brien,  2  Kern.  394.) 

Andbews,  J.  The  most  serious  objection  made  by  the  pur- 
"  chaser  relates  to  the  sufficiency  of  the  deed  of  February  14, 
1833,  from  Thomas  McKie  and  Andrew  Stark,  two  of  the 
four  executors  named  in  the  will  of  John  McKie,  to  Gerardns 
DeForest,  to  pass  title  to  the  premises  in  question.  It  is  in- 
sisted that  William  McKie,  one  of  the  executors  named,  duly 
qualified,  and   should  have  joined  in  the  execution  of  the 
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deed  It  is  conceded  that  John  McKie  died  seized  in  1828. 
The  answer  made  to  the  objection  is  two-fold,  firsts  that  the 
deed  was  a  valid  execution  of  the  power  of  sale  vested  in 
the  executors  of  McKie  by  his  will,  and  second^  that  the 
live  children  of  the  testator  took  under  the  will  a  title  in  fee- 
simple  to  the  land,  and  that  conceding  that  the  conveyance 
by  the  two  executors  was  not  a  valid  exercise  of  the  power 
of  sale,  nevertheless  the  title  of  DeForest  as  to  f our-fif  ths  of 
the  premises  was  ratified  and  confirmed  by  the  quit- claim  of 
April  29,  1835,  executed  by  all  the  children  of  the  testator, 
except  his  son  William,  and  that  the  title  to  the  share  of 
"William,  who  died  in  1836,  is  barred  by  adverse  possession. 
It  i9  further  claimed  that  it  must  be  presumed  that  William 
received  his  proportion  of  the  purchase-money  on  the  sale  to 
DeForest,  and  that  the  acceptance  by  him  of  his  share  of  the 
consideration,  operated  as  an  estoppel,  and  precluded  him,  or 
those  claiming  under  him,  from  questioning  the  validity  of 
DeForest's  title. 

The  sufficiency  of  the  first  answer,  if  true,  needs  no  argument. 
But  if  the  conveyance  by  the  two  executors  was  not  a  good 
execution  of  the  power  of  sale  contained  in  the  will,  the  suffic- 
iency of  the  .second  answer  depends  upon  the  correctness  of  the 
assumption  on  which  it  proceeds,  viz. :  that  under  the  will  the 
five  children  of  the  testator  took  an  absolute  fee  in  the  prem- 
ises. If  they  took  a  fee-simple,  the  quit-claim  of  April  29, 
1835,  vested  in  DeForest  a  good  title  to  four-fifths  of  the  land, 
and  as  to  the  one-fifth  devised  to  the  testator's  son  William,  his 
title  and  that  of  his  heirs  is  apparently  barfed  by  adverse  pos- 
session. On  the  other  hand,  if  under  the  will  the  children  of 
the  testator  took  only  a  base  or  qualified  fee,  determinable 
upon  their  death,  leaving  issue,  or  upon  their  death  under 
twenty-one  years  of  age,  without  issue,  and  the  fee  on  the  hap- 
pening of  the  contingent  event  was  given  over  to  their  issue, 
or  to  the  brothers  and  sisters  as  the  case  might  be,  then  mani- 
festly the  quit-claim  deed  did  not  bar  the  right  of  the  issue  of 
the  children,  or  cut  off  the  ultimate  fee  given  to  them  on 
the  death  of  the  parent.     The  deed  might  become  the  fonn- 
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dation  for  an  adverse  possession,  as  it  purported  to  be  a  con- 
veyance in  fee,  but  in  this  way  only  could  it  affect  their 
rights.  But  an  adverse  possession  under  the  deed  could  not  be 
deemed  to  cor"  nence  as  against  the  ultimate  devisees^  until  the 
determinatif  of  the  precedent  estate  and  the  accruing  of  their 
absolute  title  in  possession.  For  it  is  well  settled  that  the 
statute  does  not  commence  to  run  against  a  person  entitled 
after  the  determination  of  a  prior  estate,  during  the  continu- 
ance of  that  estate.  (Jackson  v.  Schoonmaker,  4  Johns.  390  ; 
Jackson  v.  Settick>  8  id.  262 ;  Jackson  v.  Johiisvn,,  5  Cow.  74.) 
Upon  the  assumption,  therefore,  that  the  issue  of  the  children 
of  the  testator  took  under  the  will,  upon  the  death  of  the 
parents  respectively,  an  estate  in  fee,  as  purchasers,  in  the  share 
of  their  parents,  it  is  clear,  upon  the  conceded  fact  that  Thomas, 
one  of  the  sons  of  the  testator  lived  until  1875,  and  that  he 
died  in  that  year,  leaving  issue,  one  of  whom  was  an  infant  of 
the  age  of  ten  years,  that  as  against  such  issue  no  title  by 
adverse  possession  had  been  acquired  under  the  deed  of  April 
29,  1835.  There  was  no  right  of  entry  in  the  children  of 
Thomas  until  his  death.  The  deed  conveyed  his  title  to 
DeForest,  whatever  it  was,  with  the  right  of  possession  during 
his  life.  His  children  could  maintain  no  action  to  recover  the 
premises  until  their  right  to  the  possession  accrued.  The 
questions,  therefore,  presented  for  consideration  are,  firsts  as 
to  the  validity  of  the  deed  from  the  two  acting  executors,  as 
an  execution  of  the  power  of  sale,  and  the  further  question  as 
to  the  quality  of  the  estate  devised  by  the  will  of  John  McKie 
to  his  children,  and  also  the  question  of  adverse  possession. 

It  is  raaterialsin  the  first  place,  to  consider  the  principle 
upon  which  objections  to  title  on  a  judicial  sale  are  to  be 
treated  and  adjudicated.  The  purchaser  is  entitled  to  a  mar- 
ketable title,  free  from  reasonable  doubt.  The  purchaser  bids 
on  the  assumption  that  there  are  no  undisclosed  defects.  The 
purchaser  pays  and  the  seller  receives  a  consideration,  regulated 
in  view  of  this  implied  condition.  Objections  which  are 
merely  captious  or  mere  suggestions  of  defects  which  no  rea- 
sonable man  would  consider,  although  within  the  range  of  pos- 
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sibility  or  those  which  are  clearly  invalid  by  the  law  as 
settled,  whatever  doubts  may  at  a  former  time  have  existed 
as  to  the  questions  raised,  are  not  available  to  a  purchaser, 
and  will  be  disregarded.  But  the  question  presented  to  the 
court  on  an  application  to  compel  a  purchaser  on  a  judicial 
sale  who  raises  objections  to  the  title  tendered  to  complete 
the  purchase,  i6  not  the  same,  as  if  it  was  raised  in  a 
direct  proceeding  between  the  very  parties  to  the  right. 
Where  all  the  parties  in  interest  are  before  the  court  and 
the  court  has  jurisdiction  to  decide,  they  are  concluded  by 
the  judgment  pronounced,  so  long  as  it  stands  unreversed, 
however  imperfectly  the  evidence  or  facts  were  presented 
upon  which  the  adjudication  was  made,  or  however  doubt- 
ful the  adjudication  may  have  been  in  point  of  law.  If 
the  controversy  involves  a  disputed  question  of  fact,  or  the. 
evidence  authorizes  inferences  or  presumptions  of  fact,  the 
finding  of  the  tribunal  makes  the  fact  what  it  is  found  to  be 
for  the  purposes  of  the  particular  case,  although  the  evidence 
of  the  fact  may  be  weak  and  inconclusive,  or  although  it  is  appar- 
ent that  there  are  sources  of  information  which  have  not  been 
explored,  which  if  followed  might  have  removed  the  obscurity. 
The  parties  are  nevertheless  concluded  in  such  a  case,  because 
they  were  parties  to  a  judicial  controversy  before  a  tribunal 
constituted  for  the  very  purpose  of  deciding  rights  of  persons 
and  property  and  before  which  they  had  an  opportunity  to  be 
heard.  But  the  court  stands  in  quite  a  different  attitude, 
where  it  is  called  upon  to  compel  a  purchaser  to  take  title  under 
a  judicial  sale,  who  asserts  that  there  are  outstanding  rights  and 
interests  not  cut  off  or  concluded  by  the  judgment  under 
which  the  sale  was  made.  The  objection  may  involve  a  mere 
question  of  fact  or  it  may  involve  a  pure  question  of  law  upon 
undisputed  facts.  In  either  case  it  may  very  well  happen  that 
the  question  is  so  doubtful  that,  although  the  court  would  de- 
cide it  upon  the  facts  disclosed,  in  a  proceeding  where  all  the 
parties  interested  were  before  the  court,  nevertheless  it  would 
decline  to  pass  upon  it  in  a  proceeding  to  compel  a  purchaser 
Sickbls  —  Vol.  LV.  2 
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to  take  title  and  would  relieve  him  from  his  purchase.  The 
reason  is  obvious.  The  purchaser  is  entitled  to  a  marketable 
title.  A  title  open  to  a  reasonable  doubt  is  not  a  marketable 
title.  The  court  cannot  make  it  such  by  passing  upon  an  ob- 
jection depending  on  a  disputed  question  of  fact,  or  a  doubtful 
question  of  law,  in  the  absence  of  the  party  in  whom  the  out- 
standing right  was  vested.  He  would  not  be  bound  by  the  adju- 
dication and  could  raise  the  same  question  in  a  new  proceeding. 
The  cloud  upon  the  purchaser's  title  would  remain,  although 
the  court  undertook  to  decide  the  fact  or  the  law,  whatever 
moral  weight  the  decision  might  have.  It  would  especially  be 
unjust  to  compel  a  purchaser  to  take  a  title,  the  validity  of 
which  depended  upon  a  question  of  fact,  where  the  facts  pre- 
sented upon  the  application  might  be  changed  on  a  new  inquiry 
or  are  open  to  opposing  inferences.  There  must  doubtless  be 
a  real  question  and  a  real  doubt.  But  this  situation  existing, 
the  purchaser  should  be  discharged.  (JShrwer  v.  Shriver,  86 
N.  T.  575,  and  cases  cited ;  HeUreigd  v.  Manning,  97  id.  56.) 
The  power  of  sale  in  the  .will  of  John  McKie  was  vested  in 
his  executors  named  in  the  will,  "  or  such  one  or  more  of  them 
as  shall  take  upon  him  or  themselves  the  burden  of  the  execu- 
tion of  the  will."  There  were  four  persons  named  as  executors. 
On  the  probate  of  the  will  in  1828,  as  a  will  of  personal  estate, 
letters  testamentary  were  issued  to  three  of  the  executors,  viz. : 
Thomas  McKie,  William  McKie  and  Andrew  Stark.  The 
will  was  proved  as  a  will  of  real  estate  in  1833.  William 
McKie  did  not  join  in  the  deed  to  De  Forest  of  February  14, 
1833.  If  he  qualified  as  executor,  and,  with  his  co-executors 
Thomas  McKie  and  Andrew  Stark,  undertook  the  burden  of 
the  execution  of  the  will,  and  was  not  subsequently  discharged, 
or  did  not  renounce  his  executorship,  or  refuse  to  act  as  execu- 
tor, then  it  seems  to  be  conceded  that  the  power  of  sale  was 
not  well  executed  by  the  conveyance  of  his  two  co-executors, 
in  which  he  did  not  join.  The  court  below  inferred  a  renuncia- 
tion or  refusal  to  act  on  the  part  of  William  McKie,  from  cer- 
tain facts  which  appeared,  prominent  among  which  are  the 
circumstances ;  that  in  1832  Stark  and  Thomas  McKie  took 
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from  the  city  of  New  York  a  release  of  certain  quit  rents 
charged  on  the  premises  in  their  names  as  acting  executors ; 
that  the  deed  of  February  14,  1833,  describes  the  grantors  as 
acting  executors,  and  recites  the  authority  conferred  by  the 
will;  the  advertisement  and  sale  of  the  premises  at  public 
vendue  to  De  Forest  for  $16,150 ;  that  De  Forest  in  1833 
entered  into  possession  of  the  premises  under  the  deed  from 
the  two  executors,  and  continued  in  possession  until  his  death 
in  1873,  and  that  the  premises  continued  to  be  occupied  under 
his  title  until  the  commencement  of  the  present  action  in 
partition  in  1881,  without  any  question  having  been  raised  as 
to  the  validity  of  the  executors'  deed.  On  the  other  hand  it 
may  be  plausibly  urged  that  the  issuing  of  letters  testamentary 
to  William  McKie,  in  connection  with  Stark  and  Thomas 
McEie,  creates  a  presumption  that  William  McKie  did  take 
upon  himself  in  1828  the  execution  of  the  will ;  that  there  is 
no  evidence  of  any  actual  renunciation  of  his  office  as  executor, 
or  refusal  to  act;  that  the  explanation  of  the  quit-claim  of 
April  29,  1835,  may  be,  that  it  was  procured  to  remove  a  doubt 
or  to  remedy  some  supposed  defect  in  respect  to  the  execution 
of  the  power  by  the  deed  of  February  14,  1833 ;  that  it  was 
not  until  the  death  of  the  children  of  John  McKie  that  any 
persons  were  in  a  position  to  question  the  title  of  De  Forest 
and  his  grantees,  except  the  testator's  son  William,  and  he 
received,  as  may  be  supposed,  his  share  of  the  consideration  of 
the  sale  by  the  executors,  and  had  no  interest  to  question  the 
title.  We  do  not  intend  to  say  that  a  jury  might  not  be  justi- 
fied, upon  the  facts  presented  on  the  application  in  this  case,  in 
finding  that  William  McKie  did  renounce  his  executorship  or 
refuse  to  act  as  executor  prior  to  February  14,  1833.  (See 
Doyle  v.  Blake,  2  Schoales  &  L.  229 ;  Wassan  v.  King,  2  Dev. 
&  B.  262.)  But  such  a  finding  would  depend  upon  inferences 
and  presumptions  by  no  means  incontrovertible,  and  would 
not  bind  the  issue  of  the  children  of  the  testator,  claiming  title 
as  against  the  purchaser  in  this  proceeding,  and  there  is,  we 
think,  such  a  doubt  in  respect  to  the  fact  that  the  court  ought 
not  to  compel  the  purchaser  to  complete  his  purchase  upon  the 
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assumption  that  Stark  and  Thomas  McKie  were  the  only 
executors  authorized  or  required  to  join  in  the  execution  of 
the  power.  In  an  action  of  ejectment  by  the  children  of 
Thomas  to  recover  their  interest,  would  the  court  be  author- 
ized to  direct  a  nonsuit,  against  them  on  the  ground  that  the 
facts  (as  now  presented)  conclusively  established  a  good  exe- 
cution of  the  power  of  sale  ?  We  think  this-  question  must 
be  answered  in  the  negative. 

The  question  whether  the  children  of  the  testator,  John 
McKie,  took  under  the  will  an  absolute  fee,  or  only  a  fee 
determinable  on  their  death,  leaving  issue,  is  one  of  law  purely 
arising  on  the  construction  of  the  will.  It  is  a  question  which, 
under  the  decision  of  this  court  in  Ohrystie  v.  Phyfe  (19  N.  Y. 
344),  would  require  grave  consideration  before  pronouncing 
against  the  claim  of  the  issue  to  take  as  purchasers.  The  quit- 
claim of  April  29,  1835,  does  not,  therefore,  remove  the  doubt 
cast  upon  the  title  growing  out  of  the  execution  of  the  power  of 
sale.  The  answer  to  the  claim  that  De  Forest  and  his  grantees 
have  acquired  a  title  by  adverse  possession  has  been  indicated. 
The  possession  did  not  commence  to  be  adverse  against  the 
issue  of  the  testator's  son  Thomas  until  his  death  in  1875,  and 
it  is  the  question  as  to  the  rights  of  the  issue  of  the  children 
of  John  McKie  which  creates  the  doubt  as  to  the  title  ten- 
dered to  the  purchaser  in  this  proceeding. 

These  views  lead  to  a  reversal  of  the  order  of  the  General 
Term,  and  the  affirmance  of  the  order  of  the  Special  Term, 
discharging  the  purchaser,  etc. 

All  concur. 

Ordered  accordingly. 


William  Zobntleut,  Respondent,  v.  George  Adam  Bbam  et 
al,  Appellants. 

The  common-law  role  that  where  land  is  deeded  to  husband  and  wife,  they 
each  become  seized  of  the  entirety,  and  on  the  death  of  either  the  whole 
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survives  to  the  other,  was  not  abrogated  by  the  acts  in  relation  to  mar- 
ried women. 

It  seems,  also,  that  said  rale  was  not  done  away  with  by  the  act  of  1880 
(Chap.  472,  Laws  of  1880),  allowing  the  husband  and  wife  to  make  divis- 
ion between  themselves  of  land  so  held. 

At  all  events  said  act  does  not  affect  the  right  of  survivorship  where  the 
conveyance  was  prior  to  its  passage. 

Said  act,  therefore,  cannot  so  operate  as  to  authorize  either  the  husband 
or  wife,  who  acquired  title  under  such  a  conveyance,  prior  to  the  pas- 
sage  of  said  act,  separately  to  convey  to  a  third  person,  and  such  a  deed 
conveys  no  title.  • 

Zorntlein  v.  Bram  (17  J.  &  S.,  476),  reversed. 

(Argued  June  1,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  December  30,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Mem.  of  decision  below,  17  J.  &  S.  476.) 

This  was  an  action  for  partition. 

In  1878  the  property  in  question  was  conveyed  to  Jacob 
Bram  and  Babeta  Bram,  his  wife.  On  September  23,  1881, 
said  Babeta  Bram  executed  a  deed  purporting  to  convey  an 
undivided  one-half  o£  the  premises  to  plaintiff.  On  Septem- 
ber 30,  1881,  said  Jacob  and  Babeta  Bram  joined  in  a  deed  of 
the  premises  to  defendant,  George  A.  Bram. 

David  Gerber  for  appellants.  As  the  deed  conveyed  the 
property  to  Jacob  Bram  and  his  wife  jointly,  they  became  ten- 
ants by  the  entirety,  and  not  tenants  in  common ;  and  during 
the  life-time  of  her  husband,  Mrs.  Bram  could  not  convey  to 
the  plaintiff  any  title  to  the  property.  (Beriles  v.  Nwnan,  92 
N.  Y.  152.)  The  defendant  claiming  under  a  deed  transferring 
the  property  to  him  in  fee,  and  holding  adversely  to  the  plain- 
tiff, an  action  of  partition  will  not  lie.  (Florence  v.  Hopkins, 
46  N.  Y.  182;  Sullivan  v.  Sullivan,  66  id.  37 ;  Olapp  v. 
Bromaghan,  5  Cow.  530;  Yam,  Schuyler  v.  Mvlford,  59  N. 
Y.  420 ;  Martin  v.  Martin,  15  Weekly  Dig.  233.)  The  judg- 
ment is  final  and  appealable  to  this  court.  {Hoisted  v.  HaUted, 
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55  N.  T.  442;  Morris  v.  Morange,  38  id.  172;  Howell  v. 
Mills,  56  id.  226  ;  Austin  v.  Ahearn,  61  id.  6 ;  Sullivan  v. 
Sullivan,  66  id.  37.) 

jff,  J/.  Gesheidt  for  respondent.  The  conveyance  of  Bertha 
Metzger  to  Jacob  Bram  and  wife  was  as  tenants  in  common. 
(1  R.  S.,  part  2,  title  2,  art.  2,  §44 ;  R.  S.  [Banks  6th  ed.J  1104, 
§  442;  3  id.  160;  Sims  v.  Pickets,  9  Am.  Rep.  679 ;  31  Ind. 
181 ;  Koufman  v.  Whiting,  50  Miss.  103  ;  Rowland  v.  Pal- 
mer, 50  Ala.  182  ;  Monroe  v.  May,  9  Kaus.  466  ;  Cushman  v. 
Henry,  7  N.  Y.  Weekly  Dig.  15  ;  Meeker  v.  Wright,  76  N.  T. 
262.)  The  wife  held  the  property  with  her  husband,  as  her 
separate  estate,  and  she  could  have  brought  an  action  against 
him  to  partition  the  same,  or  either  party  could  sell  their  inter- 
est. (Laws  of  1848,  chap.  200 ;  Laws  of  1849,  chap.  375 ; 
Laws  of  1860,  chap.  90 ;  Laws  of  1862,  chap.  172 ;  Laws  of 
1880,  chap.  472  ;  Meeker  v.  Wright,  76  N.  Y.  267  ;  23  id.  53) ; 
and  she  can  hold  property  with  him.  (76  N.  Y;  270.)  The  de- 
fendant cannot  attack  plaintiff's  title,  as  he,  the  defendant,  was 
a  subsequent  purchaser,  and  defendant  had  due  notice  thereof- 
(3  R.  S.  [5th  ed.]  58,  par.  65 ;  Shut  v.  Large,  6  Barb.  373.) 
The  defendant  took  his  title  subject  to  all  the  equities  of  the 
previous  grantors  the  same  as  an  assignee  of  a  mortgage.  (Mur- 
ray v.  Livingston,  2  Johns.  Oh.  441 ;  James  v.  Mowrey,  2  Cow. 
246  ;  Evans  v.  Ellis,  5  Den.  640 ;  Ellis  v.  Messerole,  11  Paige, 
467.)  The  common-law  principle  cannot  be  applied  in  this 
case,  as  there  are  statutes  against  the  same,  and  the  former  must 
give  way.  (Power  v.  Lester,  23  K  Y.  529  ;  76  id.  267 ;  45 
id.  230;  53  id.  93;  37  id.  35;  85  id.  421 ;  47  id.  577;  75  id. 
103;  Laws  of  1848,  1849,  1860,  1862  and  1880,  chap.  472; 
17  How.  416.)  All  the  cases  to  the  contrary,  that  Jacob  Bram 
and  Babeta  Bram  were  not  tenants  in  common  were  either  de- 
cided before  the  act  of  1860,  chapter  90,  or  were  grants  before 
the  various  acts  to  protect  the  rights  of  married  women.  (Goe- 
let  v.  Gori,  31  Barb.  341 ;  14  N.  Y.  433  ;  20  id.  320  ;  15  Wend. 
175 ;  1  Sandf.  Oh.  214 ;  floffm.  Oh.  71 ;  5  Johns.  Oh.  431 ; 
9  Abb.  fN.  S.]  444 ;  16  Johns.  110  ;  8  Cow.  277.) 
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Rapallo,  J.  This  case  is  controlled  by  the  decision  in  Bertles 
v.  Nwncm  (92  N.  Y.  152).  The  common-law  rule,  that  when 
land  is  conveyed  to  husband  and  wife  they  do  not  take  as  ten- 
ants in  common,  or  as  joint  tenants,  but  each  becomes  seized  of 
the  entirety,  per  tout  and  not  jper  my,  and  that  on  the  death  of 
either  the  whole  survives  to  the  other,  was  held  in  that  case  to  be 
still  subsisting  in  this  State,  notwithstanding  the  acts  in  rela- 
tion to  married  women.  The  act  of  1880  (Chap.  472),  which 
allows  husband  and  wife  to  make  division  between  themselves  of 
lands  thus  held,  was  before  us  in  that  case,  bnt  was  not  regarded 
as  abrogating  the  former  rule.  At  all  events  it  could  not  affect 
the  title  in  question  in  this  action  as  the  conveyance  to  Jacob 
Bram  and  his  wife  was  made  in  1878.  The  seizin  of  the  entirety 
by  each,  and  the  right  of  survivorship,  could  not  be  divested  by 
a  subsequent  statute,  as  those  rights  vested  by  virtue  of  the 
grant  and  not  of  mere  succession.  The  act  of  1880  could  not, 
therefore,  so  operate  as  to  authorize  either  the  husband  or  wife 
separately  to  convey  to  a  third  party.  The  deed  executed  by 
Mrs.  Bram  to  the  plaintiff  conveyed  no  title  and  he  could  not 
maintain  an  action  for  partition. 

The  exceptions  to  the  conclusions  of  the  referee  to  the  con- 
trary are  well  taken  and  require  a  reversal  of  the  judgment. 

It  is  unnecessary  to  discuss  the  extraneous  questions  raised 
in  the  respondent's  points  as  to  the  circumstances  attending 
the  purchase  of  the  property.  , 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


James  Goodfellow,  Appellant,  v.  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  Respondent. 

A  municipal  corporation  charged  with  the  duty  of  keeping  its  streets  in 
safe  condition  for  travel  does  not  discharge  its  whole  duty  by  simply 
instructing  its  subordinates  to  ascertain  the  facts  and  report.    If  a  defect 
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exists,  which  is  in  fact  dangerous,  the.  opinion  of  such  subordinates 
that  it  is  not,  and  a  consequent  failure  on  their  part  to  report  it,  is  not  a 
defense  against  a  charge  of  negligence  in  not  repairing  it. 
In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence  in  omitting  to  repair  a  crosswalk  on  one  of 
defendant's  streets,  plaintiff's  testimony  tended  to  show  that  a  stone  in 
the  walk  had  been  out  of  place  for  over  a  year  ;  the  stone  was  five  feet 
long  and  two  feet  wide  ;  the  grade  of  the  crosswalk  was  about  half  an 
inch  to  the  foot ;  the  north-west  corner  of  the  stone  was  on  the  level ; 
at  the  south-east  corner  it  was  eight  inches,  and  at  the  south-west,  five 
inches  below  the  level.  The  city  had  passed  an  ordinance  requiring  the 
policemen  on  duty  to  inspect  crosswalks  ;  this  walk  had  been  inspected 
and  the  policemen  testified  that  they  observed  nothing  dangerous,  and 
did  not  report.  Held,  that  the  facts  were  sufficient  to  charge  the  city 
with  notice  of  the  defect ;  that  the  passage  of  the  ordinance  and  the 
failure  of  the  policemen  to  report  did  not  shield  the  city  ;  that  the  irregu- 
larity in  the  crosswalk  was  not  so  slight  as  to  make  the  question  of 
negligence  in  omitting  to  repair,  one  of  law  ;  but  that  it  was  one  of  fact 
for  the  jury ;  and  therefore  that  a  nonsuit  was  error. 

(Argued  June  8,  1885  ;  decided  October  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  4,  1884,  which  affirmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  plaintiffs  complaint 
on  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

Plaintiff,  in  crossing  a  street  in  the  city  of  New  York,  upon 
a  crosswalk,  fell  and  was  injured;  one  of  the  stones  of  the 
crosswalk  was  and  had  been  for  over  a  year  misplaced,  and 
this  occasioned  the  accident. 

The  further  material  facts  appear  in  the  opinion. 

B.  F.  Mudgett  for  appellant.  It  must  be  conceded  in  deter- 
mining the  correctness  of  the  nonsuit  in  this  action  that  the 
crosswalk  complained  of  was  in  a  dangerous  condition,  and 
that  the  plaintiff  was  injured  in  consequence  thereof.  (Rehberg 
v.  Mayor,  etc.,  91  N.  Y.  151.)  The  city  had  actual  notice  of 
the  condition  of  the  crosswalk  by  notice  to  the  police  officers 
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on  duty  and  to  the  officers  called  by  defendants.     (91  N.  Y. 
143.) 

D.  J.  Dean  for  respondent.  The  city  is  not  an  insurer  against 
accident  of  all  persons  using  the  streets.  (Dill,  on  Mun.  Corp., 
§§  10,  15 ;  Ring  v.  Cohoes,  77  N.  Y.  86 ;  McMahon  v.  Second 
Ave.  R.  R.,  75  id.  236.)  In  order  to  establish  actionable  negli- 
gence, the  plaintiff  must  prove  a  condition  of  unsafety  so  evident 
3nd  notorious  that  it  was  neglect  not  to  have  discovered  the  dan- 
gerous condition  and  procured  the  amendment  thereof.  (Mas- 
terson  v.  Mi.  Vernon,  58  N".  Y.  394 ;  Smith  v.  Mayor,  etc., 
66  id.  295 ;  McCarthy  v.  Syracuse,  46  id.  197 ;  Hume  v. 
Mayor,  etc.,  47  id.  646 ;  Griffin  v.  Mayor,  etc.,  5  Seld.  456  ; 
Mayor,  etc.,  v.  Sheffield^  4  Wall.  189  ;  Hart  v.  Brooklyn,  36 
Barb.  227 ;  2  Thomp.  on  Neg.  762 ;  Dili  on  Mun.  Corp.,  §  797.) 
The  city  cannot  be  held  liable  for  the  inclination  or  sloping  of 
the  stone  in  the  crosswalk  in  accordance  with  the  plan  upon 
which  all  crosswalks  are  constructed,  which  requires  them  to 
slope  in  a  gradual  ascent  from  the  gutter  to  the  center  of  the 
street,  in  conformity  to  the  adjacent  street  pavement.  ( Urqu- 
hart  v.  Ogdensburg,  91  N.  Y.  67 ;  Mills  v.  Brooklyn,  32  id. 
489.)  If  there  was  any  ice  upon  the  stone  it  could  only  have 
been  that  which  was  formed  by  the  congealing  of  the  damp- 
ness remaining  thereon  from  the  rain,  and  frozen  after  night- 
fall ;  and  for  this  the  city  would  not  be  liable  for  damages, 
since  its  existence  was  unavoidable,  and  not  the  consequence  of 
neglect  by  its  officers.  {Lepy  v.  Mayor,  etc.,  1  Sandf.  467.) 
A  verdict  in  favor  of  the  plaintiff,  finding  the  defendants  guilty 
of  negligence  upon  the  proof  herein,  would  be  set  aside  as 
against  the  evidence;  the  issue  of  negligence  was,  therefore,  prop- 
erly decided  by  the  court,  and  should  not  be  submitted  to  the 
jury.  (  Wilds  v.  H.  R.  R.  R.  Co.,  24  N.  Y.  413 ;  Toomey  v. 
R.  R.  Co.,  91  Eng.  C.  L.  148 ;  Davis  v.  Third  Ave.  R.  R. 
Co.,  41  Super.  Ct.  35 ;  Rycm  v.  Thompson,  38  id.  133.) 

Rapallo,  J.     The  nonsuit  was  not  granted  on  the  ground 
that  the  evidence  failed  to  show  that  the  crosswalk,  on  which 
Sickels  —  Vol.  LV.  3 
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the  plaintiff  fell,  was  in  a  dangerous  condition.  The  trial 
judge  held  that  the  facts  of  the  accident  having  happened,  and 
of  the  crosswalk  being  in  a  dangerous  condition,  were  not 
sufficient  to  render  the  city  liable ;  that  notice  of  the  danger- 
ous condition  of  the  walk  and  the  omission  of  reasonable  care 
to  repair  it  were  essential,  and  the  nonsuit  was  placed  upon 
the  ground  that  the  city  had  passed  an  ordinance  requiring  the 
policemen  on  duty  to  inspect  crosswalks ;  that  such  inspection 
had  been  made,  embracing  the  particular  crosswalk  in  question, 
and  the  policemen  testified  that  they  observed  nothing  danger- 
ous and  reported  nothing  to  the  city.  From  these  facts  the 
learned  court  drew  two  conclusions :  First,  that  the  city  did 
not  have  notice  of  the  dangerous  condition  of  the  crosswalk  ; 
and,  secondly,  that  it  took  all  the  care  corporations  could  take, 
by  instructing  its  subordinates  to  ascertain  what  the  facts  were 
and  report. 

We  cannot  accede  to  this  view  of  the  law.  The  displace- 
ment of  the  stone  on  which  the  plaintiff  fell  had  continued 
such  a  length  of  time  that  notice  of  the  defect  might,  on  that 
ground,  have  been  imputed  to  the  defendant,  but  its  subordi- 
nates, charged  with  the  duty  of  inspection,  also  had  actual 
notice  of  the  defect,  and  their  failure  to  report  cannot  shield 
the  city.  Neither  is  their  opinion  that  the  defect  did  not  ren- 
der the  crosswalk  dangerous  any  defense  against  the  charge 
of  negligence  in  not  repairing  it,  if  it  was  in  fact  dangerous. 
That  was  a  question  to  be  determined  by  the  jury  and  not  by 
the  opinion  of  the  policemen,  and  their  failure  to  observe  its 
dangerous  condition,  if  in  fact  it  existed  and  was  apparent,  is 
not  a  defense  to  the  city.  Neither  can  we  accede  to  the  doc- 
trine that  the  city  performs  its  whole  duty  in  respect  to  keep- 
ing the  streets  in  safe  condition  for  travel  by  instructing  its 
subordinates  to  ascertain  the  facts  and  report. 

On  the  argument  in  this  court  the  counsel  for  the  city  en- 
deavored to  sustain  the  nonsuit  on  the  ground  that  the  dis- 
placement of  the  stone  was  so  slight  that  the  jury  would  not 
have  been  warranted  in  finding  as  matter  of  fact  that  it  ren- 
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dered  the  crosswalk  unsafe,  and  a  verdict  to  that  effect  could 
not  have  stood. 

On  this  point  there  is  a  serious  conflict  in  the  evidence.  The 
displaced  stone  was  five  feet  long  by  two  feet  wide.  The 
regular  grade  of  the  crosswalk  was  such  that  there  was  a  rise 
of  seven  inches  in  the  center.  The  length  of  the  walk  being 
thirty  feet,  this  grade  caused  a  fall  on  each  side  of  seven  inches 
in  fifteen  feet,  or  about  half  an  inch  to  the  foot.  According 
to  the  testimony  on  the  part  of  the  defendant,  this  stone  sloped 
toward  the  south  two  and  eight-tenth  inches  on  the  westerly 
side  and  four  and  one-half  inches  on  the  easterly  side,  from  the 
highest  point.  But  according  to  the  testimony  on  the  part  of 
the  plaintiff  the  depression  of  the  stone  below  the  level  was 
eight  inches  at  the  south-east  corner  and  five  inches  at  the  south- 
west corner,  the  north-west  corner  being  on  the  level.  Whether 
these  irregularities  were  sufficient  to  render  the  walk  unsafe,  and 
call  for  repairs,  was  not  a  question  of  law  which  the  court  be- 
low undertook  to  decide,  nor  which  we  will  now  undertake  to 
decide.  There  may  be  cases  of  irregularity  in  the  pavements 
of  streets  so  slight  that  the  court  would  be  justified  in  holding 
that  it  was  not  negligence  on  the  part  of  the  city  to  omit  to  repair 
them,  or  that  the  evidence  of  negligence  was  too  slight  to  sub- 
mit to  a  jury.  But,  taking  the  testimony  on  the  part  of  the 
plaintiff,  we  cannot  so  hold  in  the  present  case.  In  Clemence 
v.  Auburn  (66  N.  T.  334)  there  was  a  depression  of  six  inches 
in  three  and  one-half  feet  in  a  stone  in  the  sidewalk,  upon 
which  the  plaintiff  slipped  and  fell.  This  court  (p.  342)  held 
that  whether  this  rendered  the  walk  unsafe  was,  upon  the  evi-  . 
dence,  a  proper  question  for  the  jury.  The  depression  in  the 
present  case  was,  on  the  plaintiff's  testimony,  eight  inches  in 
one  corner  of  a  stone  five  feet  by  two,  and  the  circumstances 
were  not  precisely  similar.  A  slope  which  is  regular  and  in 
accord  with  that  of  the  adjoining  pavement  may  be  much  safer 
than  one  which  is  accidental  or  irregular  and  the  result  of  want 
of  repair.  In  such  cases  the  question  cannot  be  determined 
by  nice  calculations,  and  the  question  of  negligence  should  be 
determined  as  one  of  fact  in  view  of  all  the  circumstances. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 
All  concur. 
Judgment  reversed. 


In©  67.>|        The  People,  ex  rel.  Mobbk  Feet,  Appellant,  v.  The  Waeden 
of  the  County  Jail  of  New  Yoek  County  et  al.,  Respondents. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  in  reference  to  the 
writ  of  habeas  corpus  (§  2081  et  seq.;  see,  also,  similar  provisions  of 
Revised  Statutes,  2  R.  S.  567,  §  38  et  seq.)t  it  is  the  duty  of  the  court  or 
judge  issuing  the  writ,  upon  a  hearing  on  return  thereto,  where  it  appears 
the  prisoner  is  held  in  custody  under  a  judgment  or  decree,  to  inquire  into 
the  jurisdiction  of  the  tribunal  to  render  the  judgment  or  decree,  and  to 
discharge  the  prisoner  where  it  appears  there  was  a  lack  of  jurisdiction 
over  the  person  or  the  subject-matter. 

Courts-martial  and  delinquency  courts  being  courts  of  special  and  limited 
jurisdiction,  judgments  pronounced  by  them,  when  questioned  in  any  col- 
lateral, proceeding,  are  of  no  force  or  effect  as  establishing  a  right  to  en- 
force  them,  unless  accompanied  by  proof  of  the  jurisdictional  facts  upon 
which  the  authority  of  the  court  to  render  them  depends. 

The  recital  of  jurisdictional  facts  in  the  records  of  such  courts  does  not  fur- 
nish  even  prima  facie  evidence  of  their  existence. 

Such  proof,  whenever  furnished,  is  subject  to  the  right  of  the  person 
affected  thereby  to  controvert  it  and  to  show  want  of  jurisdiction. 

The  existence  of  a  valid  enlistment  is  essential  to  give  a  delinquency  court 
jurisdiction  either  over  the  person  proceeded  against  or  the  subject-mat- 
ter, and  as  by  the  provision  of  the  National  Guard  Act  (§  40,  chap.  299, 
Laws  of  1883)  declaring  that  no  minor  shall  be  enlisted  without  the  consent 
of  his  parent  or  guardian,  such  a  consent  is  made  a  condition  of  a  valid 
enlistment,  and  without  it  the  court  acquires  no  jurisdiction. 

A  return  to  a  writ  of  habeas  carpus  alleged  in  substance  that  F.,  the  relator, 
was  detained  by  virtue  of  a  warrant  duly  issued  to  enforce  the  collection 
of  a  fine  imposed  by  a  delinquency  court ;  that,  though  a  minor  at  the 
time  of  his  enlistment,  the  same  was  legal  and  proper  by  reason  of  the 
consent  of  his  father  thereto.  The  relator  traversed  the  return,  alleging 
the  invalidity  of  his  enlistment  on  account  of  his  minority,  and  for  want 
of  consent  of  his  father,  and  denied  the  jurisdiction  of  the  court ;  this 
was  supported  by  the  affidavit  of  the  father,  to  the  effect  that  he  never 
consented,  and  immediately  upon  learning  of  the  enlistment,  he  repudi- 
ated it,  and  by  the  affidavit  of  the  relator  that  the  alleged  consent  was 
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signed  by  himself  at  the  suggestion  and  in  the  presence  of  the  enlisting 
officer.  It  was  not  alleged  that  the  relator  ever  performed  any  military 
duty,  or  in  any  way  acknowledged  any  obligation  imposed  by  the  enlist- 
ment. It  did  not  appear  that  the  question  of  jurisdiction  was  raised  or 
determined  by  the  delinquency  court.  Upon  the  hearing  on  the  return, 
the  court  declined  to  hear  any  evidence  relating  to  the  relator's  enlist- 
ment on  the  ground  that  the  determination  of  the  delinquency  court  was 
conclusive  upon  that  question.  Held  error. 
People,  ex  rel.  Frey,  v.  Warden,  etc.  (34  Hun,  898),  reversed. 

(Argued  June  2,  1885 ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  19, 1885, 
which  affirmed  an  order  of  Special  Term,  dismissing  a  writ  of 
habeas  corpus^  and  remanding  the  relator  to  custody.  (Keported 
below,  34  Hun,  393.) 

The  material  facts  are  stated  in  the  opinion. 

Isaac  L.  Sink  for  appellant.  The  relator  was  enlisted  under 
age  and  without  his  father's  consent  under  false  and  fraudu- 
lent representations,  and  not  in  accordance  with  law.  (Laws 
of  1883  chap.  299 ;  Military  Code,  1883,  art.  6,  §§  40,  42.) 
The  relator  was  denied  the  right  to  be  heard  by  counsel,  which 
was  contrary  to  law.  (Military  Code,  1883,  art.  14,  §  108.) 
A  return  to  the  writ  should  have  been  made  by  the  warden 
into  whose  custody  the  relator  was  given.  (Code  of  Civ.  Pro., 
§  2026.)  The  learned  justice  at  Special  Term  before  dismissing 
the  writ  should  have  heard  the  evidence  upon  all  the  material 
facts  put  in  issue.  (Code  of  Civ.  Pro.,  §  2039.)  The  writ  of 
habeas  corpus  was  the  proper  remedy.  (Matter  of  Hobbs, 
21  How.  Pr.  68.)  Its  very  office  is  to  enable  the  relator  to 
show  that  he  is  illegally  imprisoned,  and  that  the  regimental 
court  marshal  never  had  jurisdiction  of  him.  (Matter  of 
Dwme,  21  How.  Pr.  80 ;  Matter  of  Tweed,  60  »,  Y.  559.) 

Horatio  C.  Kmg  for  respondents.  The  question,  whether 
the  body  or  officer  had  jurisdiction  of  the  subject-matter  of  the 
determination  under  review  could  only  be  brought  up  under  a 
writ  of  certiorari.    (Civil  Code,  §  2140.)    The  relator  had  the 
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right  of  appeal  from  the  decision  of  the  court-martial.  (Military 
Code,  §  117,  p.  36.) 

Rugeb,  Oh.  J.  The  return  of  the  defendants  to  the  writ  of 
habeas  corpus  in  this  case  alleged  in  substance  that  the  relator, 
Morris  Frey,  was  detained  in  custody  by  virtue  of  a  warrant 
issued  to  enforce  the  collection  of  a  fine  duly  imposed  by  a 
delinquency  court,  for  the  non-performance  by  him  of  certain 
military  duties  enjoined  by  his  superior  officers.  That  said 
Frey  was  a  duly  enlisted  member  of  company  B,  in  the 
eleventh  regiment  of  the  National  Guard  of  the  State  of  New 
York,  and  though  a  minor  at  the  time  of  such  enlistment,  the 
same  was  legal  and  proper  by  reason  of  the  consent  of  his 
father  thereto,  and  he  thereby  became  legally  subject  to  the 
performance  of  military  duty.  The  relator  traversed  this  re- 
turn by  alleging  the  invalidity  of  his  enlistment  on  account  of 
his  minority,  and  for  want  of  the  consent  of  his  father  thereto, 
and  denied  the  jurisdiction  of  the  delinquency  court  in  the 
premises.  The  traverse  of  the  relator  was  supported  by  the 
affidavit  of  his  father  to  the  effect  that  he  had  never  consented 
to  the  enlistment  of  his  son,  and  also  by  his  own  affidavit  that 
the  alleged  consent  was  one  signed  by  himself,  at  the  suggestion 
and  in  the  presence  of  the  enlisting  officer,  without  the  knowl- 
edge or  consent  of  his  father.  It  was  nowhere  alleged  that 
the  relator  had  ever  performed  any  military  duty  or  in  any  way 
acknowledged  any  obligation  imposed  upon  him  by  the  alleged 
enlistment,  and  it  was  proved  by  the  affidavit  of  the  father  that 
immediately  upon  information  coming  to  him,  inferentially 
by  the  discovery  of  his  son's  uniform,  that  his  son  had  enlisted, 
he  returned  the  uniform  and  repudiated  the  enlistment.  Upon 
the  hearing,  the  trial  judge  declined  to  hear  any  evidence  re- 
lating to  the  legality  of  the  relator's  enlistment,  upon  the 
ground  that  the  determination  of  the  delinquency  court  upon 
that  question  was  conclusive  upon  the  relator  in  this  proceeding, 
and  remanded  the  relator  to  the  custody  of  the  defendant. 
Upon  appeal  to  the  General  Term  this  order  was  affirmed  upon 
the  ground  that  the  trial  court,  under  the  provisions  of  the 
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Code  relating  to  proceedings  upon  habeas  corpus,  had  no 
authority  to  review  the  determination  of  the  court-martial  as 
to  the  validity  of  the  relator's  enlistment,  and  the  relator 
appeals  therefrom  to  this  court. 

"We  think  the  courts  below  have  erred  in  their  disposition  of 
this  proceeding,  and  that  their  orders  should  be  reversed.  We 
have  failed  to  find  any  thing  in  the  return  to  show  that  the 
question  as  to  the  legality  of  the  relator's  enlistment  was  raised 
or  determined  in  the  delinquency  court.  It  is  true  that  it  is 
recited  in  the  warrant  issued  by  the  president  of  the  regimental 
court-martial,  that  it  satisfactorily  appeared  to  said  court  that 
said  Frey  was  and  is  a  member  of  company  B,  in  the  eleventh 
regiment,  and  while  it  is  possible  that  such  a  warrant  might  be 
a  protection  to  an  innocent  officer  attempting  to  execute  the 
process,  it  does  not  furnish  evidence  in  favor  of  the  court  issuing 
it  of  the  facts  therein  recited  when  its  jurisdiction  is  directly 
assailed.  The  Code  of  Civil  Procedure,  which  is  substantially  a 
re-enactment  of  the  Revised  Statutes,  so  far  as  it  is  material  to 
this  case,  provides  with  reference  to  the  proceeding  in  question, 
as  follows :  §  2039.  "  A  prisoner  produced  upon  the  return  of 
a  writ  of  habeas  corpus  may  under  oath  deny  any  material 
allegation  of  the  return,  or  make  any  allegation  of  fact  show- 
ing either  that  his  imprisonment  or  detention  is  unlawful,  or 
that  he  is  entitled  to  his  discharge.  Thereupon  the  court  or 
judge  must  proceed  in  a  summary  way  to  hear  the  evidence 
produced  in  support  of  or  against  the  imprisonment  or  deten- 
tion and  to  dispose  of  the  prisoner  as  the  justice  of  the  case 
requires.''  §  2032.  "The  court  or  judge  must  forthwith 
make  a  final  order  to  remand  the  prisoner  if  it  appears  that  he 
is  detained  in  custody  for  either  of  the  following  causes,  and 
that  the  time  for  which  he  may  legally  be  so  detained  has  not 
expired."  Sub.  2.  "  By  virtue  of  the  final  judgment  or  decree 
of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  *  * 
or  by  virtue  of  an  execution  or  other  process  issued  upon 
such  a  judgment,  decree  or  final  order."  §  2033.  "  If  it 
appears  upon  the  return  that  the  prisoner  is  in  custody  by 
virtue  of  a  mandate  in  a  civil  cause  he  can  be  discharged  only 
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in  one  of  the  following  cases :  Sub.  1.  When  the  jurisdiction 
of  the  court  which,  or  of  the  officer  who,  issued  the  mandate 
has  been  exceeded  either  as  to  matter,  place,  sum  or  person." 
§  2034.  "  But  a  court  or  judge,  upon  the  return  of  a  writ 
issued  as  prescribed  in  this  article,  shall  not  inquire  into  the 
legality  or  justice  of  any  mandate,  judgment,  decree  or  final 
order  specified  in  the  last  section  but  one,  except  as  therein 
stated." 

It  would  seem  from  these  provisions  that  the  competency  of 
the  tribunal  to  render  the  judgment  or  decree  under  which  a 
person  is  held  in  custody,  and  their  jurisdiction  over  him  either 
as  to  matter,  place,  sum  or  person,  is  by  the  strongest  implica- 
tion made  the  subject  of  inquiry  upon  a  hearing  before  a  judge 
or  court  issuing  a  writ  of  habeas  corpus,  and  the  court  is  thereby 
expressly  required  upon  the  return  of  such  a  writ  to  institute 
an  inquiry  into  the  cause  of  detention,  and  discharge  the  pris- 
oner when  there  is  a  lack  of  jurisdiction  on  the  part  of  the 
tribunal,  making  an  order  for  his  detention.  It  was  held  by 
this  court  in  the  case  of  People,  ex  rd.  Tweed,  v.  Liscomb  (60 
N.Y.  559),  that  the  provision  in  the  Revised  Statutes  forbidding 
an  inquiry  into  "  the  legality  and  justice  of  any  process,  judg- 
ment, decree  or  execution  upon  a  hearing  under  habeas  corpus  " 
proceedings  does  not  take  from  the  court  or  officer  having 
jurisdiction  of  the  writ,  the  power,  or  relieve  from  the  duty  of 
determining  whether  the  judgment  or  process  emanated  from 
a  court  of  competent  jurisdiction,  and  whether  the  court  had 
power  to  give  the  judgment  or  issue  the  process.  "It  is  au 
elementary  principle  recognized  in  all  the  cases,  that  to  give 
binding  effect  to  a  judgment  of  any  court  whether  of  general 
or  limited  jurisdiction,  it  is  essential  that  the  court  should  have 
jurisdiction  of  the  person,  as  well  as  the  subject-matter,  and 
that  the  want  of  jurisdiction  over  either,  may  always  be  set  up 
against  a  judgment  when  sought  to  be  enforced,  or  any  benefit 
is  claimed  under  it.  (Ferguson  v.  Crawford,  70  N".  Y.  257.) 
Questions  as  to  the  force  and  effect  to  be  ascribed  to  the 
judgments  of  judicial  tribunals  depend  much  upon  the  form 
in  which  they  arise,  whether  directly  or  collaterally  —  the 
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subject  to  which  they  relate,  whether  of  person  or  subject- 
matter,  and  the  character  of  the  tribunal,  whether  of  general 
or  limited  jurisdiction. 

The  questions  arising  in  this  case  are  governed  by  the  rule 
favoring  the  widest  latitude  of  examination,  as  the  judgment 
assailed  was  rendered  by  a  court  of  limited  jurisdiction ;  and 
its  authority,  not  only  over  the  person  of  the  relator,  but 
also  of  the  subject-matter  is  disputed.  Courts-martial  and 
delinquency  courts  are  tribunals  of  special  and  limited  powers, 
having  jurisdiction  only  of  offenses  against  military  dis- 
cipline committed  by  persons  belonging  to  the  particular 
branch  of  the  service  for  which  such  courts  are  organized. 
(§§  101-104,  123,  chap.  299,  Laws  of  1883 ;  Smith  v.  Shaw, 
12  Johns.  257;  Wilson  v.  Mackenzie,  7  Hill,  95;  Mills  v. 
Martin,  19  Johns.  7.)  It  is  expressly  provided  by  section  40, 
of  chapter  299,  Laws  of  1883,  that  no  person  under  the  age  of 
twenty-one  years  shall  be  enlisted  without  the  consent  of  his 
parent  or  guardian,  and  this  requirement  is  thereby  made  the 
condition  of  a  valid  enlistment.  The  existence  of  such  an  en- 
listment thus  constitutes  a  part  of  the  subject-matter  of  the 
jurisdiction  of  the  delinquency  court,  and  in  its  absence  the 
court  has  no  authority  whatever  over  the  offense  or  the  person 
proceeded  against.  It  is,  therefore,  a  fundamental  requisite  to 
the  jurisdiction  of  such  courts  that  the  persons  over  whom 
they  attempt  to  exercise  authority  shall  have  been  duly  en- 
listed and  be  legally  subject  to  the  obligations  of  military  dis- 
cipline. Judgments  pronounced  by  them  when  questioned  in 
any  collateral  proceeding,  are  of  no  force  or  effect  as  establishing 
a  right  to  enforce  them,  unless  accompanied  by  proof  of  the 
jurisdictional  facts  upon  which  the  authority  of  the  court  to 
render  them  dejyends.  Such  proof,  whenever  furnished,  is 
always  subject  to  the  right  of  the  person  affected  thereby  to 
controvert  it,  and  establish,  if  he  is  able  to  do  so,  the  want  of 
jurisdiction  of  the  court  whose  authority  is  disputed.  Unlike 
courts  of  general  jurisdiction,  the  recital  of  jurisdictional  facts 
in  their  records  does  not  furnish  prima  facie  evidence  even,  of 
Sickels  —  Vol.  LV.  4 


26  People,  ex  rel.  Fbby,  v.  Thb  Warden,  etc.,  et  al.    [Oct., 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

their  existence,  but  they  must  be  affirmatively  proved  in  order 
to  establish  the  validity  of  the  judgments  rendered. 

It  has  been  sometimes  claimed,  and  is  indeed  supported  by 
the  authority  of  cases  in  some  of  the  sister  States  and  in  Eng- 
land, that  the  recital  of  jurisdictional  facts  in  the  judgments 
of  courts  of  general  jurisdiction  furnishes  conclusive  evidence 
of  their  existence,  and  precludes  any  inquiry  into  their  exist- 
ence when  collaterally  brought  in  question ;  but  the  weight  of 
authority  in  this  State  seems  to  be  against  the  proposition,  and 
to  the  effect  that  such  recitals  are  prima  facie  evidence  only 
of  the  f acts  recited.  {Ferguson  v.  Crawford,  supra  ;  Bloom 
v.  Burdick,  1  Hill,  130;  People  v.  Cassds,  5  id.  164.) 

With  reference  to  courts  of  limited  and  inferior  jurisdiction, 
however,  whether  the  record  recites  the  jurisdictional  facts  or 
not,  it  has  uniformly  been  held  that  their  judgments  are  open 
to  impeachment  by  extrinsic  evidence  showing  want  of  juris- 
diction, whenever  they  are  sought  to  be  used  by  way  of  de- 
fense or  as  a  justification  to  persons  seeking  to  enforce  them. 
{Adams  v.  S.  &  W.  R.  R.  Co.,  10  N.  Y.  328;  Smith  v. 
Shaw,  12  Johns.  257 ;  Mills  v.  Martin  19  id.  7 ;  People  v. 
Cassels,  5  Hill,  164 ;  Greenleaf  on  Evidence,  470.) 

When,  however,  a  court  has  jurisdiction  of  the  subject-mat- 
ter, and  has  acquired  jurisdiction  of  the  person  by  the  service 
of  proper  process,  or  the  voluntary  appearance  of  the  party,  it 
is  competent  for  it  to  try  and  determine  all  questions  within 
the  issue  arising  during  the  course  of  the  trial,  and  its  decisions 
thereon  can  be  reviewed  only  on  appeal  in  a  direct  proceeding 
having  that  object  in  view. 

For  the  reasons  stated  we  think  the  orders  of  the  General 
and  Special  Terms  should  be  reversed,  and  the  record  remitted 
for  the  purpose  of  a  rehearing  upon  the  issue  made  by  the 
traverse,  with  costs  of  all  the  courts  to  abide  the  result. 

All  concur. 

Judgment  accordingly. 
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William  M.  Tebo,  Appellant,  v.  William  Robinson,  Re- 
spondent. 

Ability  to  pay,  within  the  meaning  of  a  promise  to  pay  a  debt  when  able, 
cannot  be  fairly  implied  while  the  debtor,  although  in  possession  of  prop- 
erty sufficient  to  pay  the  debt,  is  plainly  insolvent,  or  where  payment,  if 
enforced,  would  strip  him  of  his  means  of  support ;  nor  is  it  within  the 
contemplation  of  the  parties  that  the  debtor  will  pay  out  of  earnings 
necessary  for  the  support  of  himself  or  his  family,  or  that  he  will  pay 
to  the  prejudice  of  other  creditors  whose  debts  are  absolute  and  uncon- 
ditional. On  the  other  hand,  such  a  promise  does  not  imply  simply  an 
ability  to  pay  without  embarrassment,  or  even  without  crippling  the 
debtor's  resources  or  business. 

In  an  action  commenced  in  November,  1881,  upon  a  written  promise  made 
by  defendant  in  October,  1872,  to  pay  $1,000  before  that  time  loaned  to 
him  by  plaintiff,  the  moment  he  was  able,  the  defense  was  the  statute 
of  limitations.  It  appeared  that  for  some  time  prior  to  November,  1875, 
defendant  had  a  balance  to  his  credit  in  bank  at  all  times,  sometimes  more 
and  sometimes  less  than  plaintiff's  claim.  Also,  that  defendant,  from 
prior  to  1873,  was  a  member  of  the  New  York  Stock  Exchange,  and  that 
his  seat,  in  1875,  was  worth  $5,000.  Whether  he  owed  any  other  debts 
than  that  to  plaintiff  did  not  appear.  Plaintiff  testified  to  a  conversation 
with  defendant  in  October,  1875,  in  which  the  latter  stated  that  he  had 
not  seen  a  time  since  he  borrowed  the  money  when  he  could  pay  it,  and 
that  plaintiff  could  rest  assured  he  would  do  so  as  soon  as  he  was  able. 
The  court  nonsuited  plaintiff.  Held  error ;  that  it  was  a  question  of  fact 
for  the  jury  as  to  when  defendant  became  able  to  pay. 

Tebo  v.  Robinqon  (29  Hun,  248),  reversed. 

(Argued  June  3,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  13,  1883,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  nonsuiting  plain- 
tiff on  trial.     (Reported  below,  29  Hun,  243.) 

This  action  .was  brought  upon  a  promise  contained  in  a  letter 
written  by  defendant  to  plaintiff  in  October,  1872  ;  of  so  much 
of  the  letter  as  is  material  the  following  is  a  copy : 

"  You  will  find  inclosed  $100,  with  interest,  which  you  so 
kindly  loaned  me  one  year  ago,  and  I  hope  and  trust  I  shall 
shortly  be  able  to  inclose  you  $1,000,  which  you  also  kindly 
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loaned  me,  hoping  at  the  same  time  you  may  have  no  need  of 
it  until  such  time  as  I  shall  be  able  to  pay  it,  and  you  may  rest 
assured  you  shall  have  the  money  the  moment  I  am  able 
to  pay  it.'* 

The  complaint  averred  ability  to  pay  prior  to  the  commence- 
ment of  the  suit.  This  was  not  denied  in  the  answer.  The 
sole  defense  set  up  was  the  statute  of  limitations. 

The  material  facts  are  stated  in  the  opinion. 

Josiah  T.  Marean  for  appellant.  An  action  brought  more 
than  six  years  after  the  money  was  originally  loaned  must  be 
based  upon  a  new  promise,  for  the  action  on  the  original 
promise  is  barred.  (Shoemaker  v.  Benedict,  11  N.  T.  183 ; 
Bell  v.  Morrison,  1  Peters,  371;  Tompkins  v.  Brown,  1 
Denio,  247 ;  Duprey  v.  Mount,  3  Wend.  139  ;  Scales  v. 
Jacob,  3  Bing.  638  ;  Tanner  v.  Smart,  6  B.  &  C.  603.)  The 
new  promise  sued  upon  being  conditional,  the  plaintiff  must 
allege,  and,  if  it  be  denied,  prove,  performance  of  the  condition 
before  suit,  since  that  is  an  element  of  his  cause  of  action. 
(  Wakeman  v.  Sherman,  9  N.  T.  85 ;  Cocks  v.  Weeks,  7  Hill, 
45  ;  Dames  v.  Smith,  4  Esp.  36 ;  Waters  v.  Earl  of  Thcmet, 
2  G.  &  Dav.  166.) 

Washington  Sackmann  for  respondent.  A  promise  to  pay 
when  able  is  a  conditional  promise,  dependent  upon  the  hap- 
pening of  the  condition,  which  must  be  proved  by  the  plaintiff 
before  he  can  recover.  (Cocks  v.  Weeks,  7  Hill,  45  ;  Dames 
v.  Smith,  4  Esp.  36  ;  Sowton  v.  Eislord,  7  Johns.  36 ;  Bush  v. 
Barnard,  8  id.  408;  Waters  v.  Earl  of  Thanet,  2  G.  &  Dav. 
166 ;  Angel  on  Lim.  of  Act.  100,  §§  113,  114 ;  Brown  on 
Actions,' 78 ;  Wakeman  v.  Sherman,  9  N".  Y.  85.)  The  stat- 
utes not  having  ran  against  it,  and  no  demand  having  been 
made  upon  the  defendant,  the  original  cause  of  action  was 
neither  extinguished  nor  suspended  by  the  letter  set  forth  in 
plaintiff's  complaint.  (Howe  v.  Woodruff,  21  Wend.  640.) 
The  statute  began  to  run  from  the  hour  of  the  defendant's 
ability  to  pay,  regardless  of  whether  the  plaintiff  knew  of  that 
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ability  or  not.  (  Waters  v.  Earl  of  Thanet,  2  G.  &  Dav.  166 
Angel  on  Lim.  100,  §§  113,  114;  1  Dan.  Neg.  Ihstr.  34 
Cocks  v.  Weeks,  7  Hill,  45 ;  Troup  v.  Smith,  20  Johns.  32 
12  Week.  Dig.  358.)  The  rule  as  to  the  running  of  the  statute 
is  the  same  as  in  actions  for  conversion  or  tort.  (Bunoe  v. 
Tilson,  25  K  Y.  194;  Troup  v.  Smith,  20  Johns.  34,  49  ;* 
Kelsey  v.  Griswold,  6  Barb.  436  ;  AUen  v%  Miller,  17  Wend. 
201.)  If  the  letter  set  forth  in  the  complaint  is  adjudged  to 
rise  to  the  dignity  of  a  new  and  independent  contract,  then  the 
statute  of  limitations  began  to  run  against  the  new  promise 
from  the  hour  defendant  was  able.  (Code  of  Civ.  Pro.,  §  415 ; 
Brown  on  Actions,  78 ;  Waters  v.  Earl  of  Thanet,  2  G-.  & 
Dav.  169 ;  Angel  on  Lim.  100,  §§  113,  114 :  Dan.  on  Neg. 
Instr.  34 ;  AUm  v.  Mitter,  17  Wend.  201.) 

Andrews,  J.  The  promise  of  the  defendant  contained  in 
the  letter  of  October  19,  1872,  was  conditional.  It  was  to 
pay  the  debt  u  the  moment  he  was  able."  The  cause  of  action 
on  this  promise  accrued  as  soon  as  the  defendant  had  the  pecu- 
niary ability  to  pay  hi6  debt.  Proof  that  the  defendant  at  a  par- 
ticular time  subsequent  to  October  19, 1872,  had  property  equal 
to,  or  greater  than  the  amount  of  the  plaintiffs  debt,  would 
not  conclusively  show  that  he  was  able  to  pay  the  debt  within 
the  meaning  of  the  promise  so  as  to  give  a  right  of  action. 
This  fact  might  be  consistent  with  utter  insolvency  on  the  part 
of  the  defendant,  or  the  property  might  be  of  such  a  character 
that  to  deprive  him  of  it  would  take  away  his  means  of 
livelihood  as  effectually  as  depriving  a  mechanic  of  his  tools 
would  deprive  him  of  means  of  support.  A  promise  to  pay 
when  able  is  to  be  reasonably  interpreted.  On  the  one  hand 
it  does  not  imply  ability  to  pay  without  embarrassment,  or 
even  without  crippling  the  debtor's  resources  or  business,  while 
on  the  other  hand  ability  to  pay  cannot  be  fairly  implied 
while  the  debtor,  although  he  may  be  in  possession  of  prop- 
erty sufficient  to  pay  the  particular  debt,  is  plainly  insolvent,  or 
when  payment,  if  enforced,  would  strip  him  of  his  means  of 
support.     The  creditor,   or  a  promisee  of  this  kind,  reposes 


30  Tbbo  v.  Kobinson.  [Oct, 

Opinion  of  the  Court,  per  Andrews,  J. 

very  much  on  the  good  faith  of  the  promisor.  He  generally 
.relies  upon  the  debtor's  making  known  any  change  in  his 
pecuniary  circumstances  which  enables  him  to  pay  the  debt, 
although  there  is  no  duty  of  voluntary  disclosure.  It  is  not 
contemplated  by  the  parties  that  the  debtor  will  pay  the  debt 
out  of  earnings  necessary  for  the  support  of  himself  or  his 
family,  or  that  he  will  pay  the  particular  debt  to  the  prejudice 
of  other  creditors  whose  debts  are  absolute  and  unconditional. 
The  present  action  was  commenced  November  15, 1881.  The 
only  defense  is  the  statute  of  limitations.  The  trial  judge 
granted  a  nonsuit  on  the  ground  that  it  was  shown  that  the 
defendant  was  able  to  pay  the  debt  prior  to  November,  1875, 
and  more  than  six  years  before  the  commencement  of  the  action. 
We  think  the  court  erred,  and  that  this  question  should  have 
been  submitted  to  the  jury.  It  appeared  from  the  bank  ac- 
count of  the  defendant  that  prior  to  November,  1875,  the 
balance  to  his  credit  was  sometimes  more  and  sometimes  less 
than  the  amount  of  the  plaintiff's  claim,  and  that  at  all  times 
there  was  a  balance  of  several  hundred  dollars  in  his  favor. 
It  was  also  shown  that  the  defendant  was  a  broker,  and  that 
from  prior  to  1873  he  was  a  member  of  the  Stock  Exchange 
in  the  city  of  New  York,  and  that,  in  1875,  his  seat  in  the 
Exchange  was  worth  $5,000.  There  was  no  proof  that  he  had 
any  other  property,  and  whether  he  owed  any  debts  other  than 
the  debt  to  the  plaintiff  was  not  disclosed.  It  may  be  assumed 
that  the  case  made  by  the  defendant  prima  facie  established 
the  fact  of  his  ability  to  pay  the  plaintiff's  debt  prior  to  No- 
vember, 1875.  But  the  plaintiff  testified  that  in  October,  1875, 
at  an  interview  between  himself  and  the  defendant,  in  which  the 
payment  of  the  debt  was  alluded  to,  the  defendant  said  that  he 
had  not  seen  a  time  since  he  borrowed  the  money  that  he  could 
pay  it,  that  his  wife  needed  a  shawl  and  he  was  not  able  to  buy 
her  one,  and  added  that  the  plaintiff  could  rest  assured  that  he 
would  pay  the  debt  as  soon  as  he  was  able  to.  We  think  it 
was  a  question  for  the  jury  upon,  this  evidence  whether,  up 
to  the  time  of  this  conversation,  the  defendant  was  able  to 
pay   the  plaintiff.     The  bank  account  and  the  ownership  of  the 


1885.]       Bakkb  et  al.  v.  New  York  Nat>l  Ex.  Bk.  3  i 


Statement  of  case. 


seat  in  the  Stock  Exchange  was  not  necessarily  inconsistent  with 
an  inability  to  pay  the  plaintiffs  debt  prior  to  that  time.  The 
jnry  should  have  been  permitted  to  pass  upon  the  question. 
No  change  in  the  pecuniary  circumstances  of  the  defend- 
ant was  shown  to  have  occurred  between  the  time  of  this 
conversation,  iu  October,  and  the  November  following,  and 
the  jury  would  have  been  justified  in  assuming  that  no  change 
had  taken  place.  If  the  ability  to  pay  the  plaintiff's  debt  did 
not  exist  prior  to  November,  1875,  the  canse  of  action  was  not 
barred  in   November,  1881,  when  the  action  was  commenced. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


William  Baxeb  et  al.,  Respondents,  v.  The  New 
National  Exchange  Bank,  Appellant. 

The  relation  between  a  commission  agent  for  the  sale  of  goods  and  his 
principal  is  fiduciary;  and,  in  the  absence  of  an  express  agreement  or  one 
implied  by  the  course  of  business  or  dealing  between  them,  giving  the 
former  the  right  to  appropriate  to  his  own  use  the  proceeds  of  sales  of 
his  principal's  goods,  such  proceeds  belong  to  the  principal,  subject  to 
the  lien  of  the  agent  for  commissions,  advances  and  other  charges,  and 
the  principal  may  follow  and  reclaim  them  so  long  as  the  identity  is  not 
lost,  subject  to  the  rights  of  a  bona  fide  purchaser  for  value. 

Where  a  firm  of  commission  merchants,  which  was  insolvent,  for  the  pur- 
pose of  protecting  its  principals,  opened  a  bank  account  in  the  name  of 
the  firm,  with  the  word  "  agent "  added,  the  bank  having  knowledge  of 
such  purpose,  and  deposited  to  the  credit  of  that  account  the  proceeds  of 
sales  of  goods  of  a  principal,  and  upon  settlement  gave  to  him  a  check  for 
the  balance  belonging  to  him,  held,  that  the  bank  had  no  right  to  charge 
against  the  account  an  individual  debt  of  the  firm,  even  with  its  consent. 

Also  held,  that  the  right  of  the  principal  was  not  affected  by  the  fact 
that  the  agents  used  the  specific  proceeds  of  the' sales  and  deposited 
other  moneys  to  make  up  the  amount  so  used  ;  that  such  deposits,  being 
substituted  for  the  original  proceeds,  became  impressed  with  the  trust, 
and  subject  to  the  same  equities. 

Also  held,  it  was  immaterial  that  the  proceeds  of  sales  of  goods  belonging 
to  other  principals  were  deposited  in  the  same  account ;  that,  in  the 
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absence  of  proof  to  the  contrary,  the  presumption  was  that  the  fund  was 
adequate  to  protect  all  interests,  and  the  check  operated  as  a  setting 
apart  of  so  much  to  satisfy  the  claim  of  the  principal  to  whom  it  was 
delivered. 

(Argued  June  1,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  20, 1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  trial  court. 

This  action  was  brought  by  plaintiffs,  composing  the  firm  of 
Baker  &  Wilson,  to  recover  the  amount  of  a  check  drawn 
upon  defendant  by  u  C.  A.  Wilson  &  Bro.,  agents."  The 
drawers  were  commission  merchants ;  they  became  insolvent  in 
October,  1878,  and,  thereafter,  to  protect  their  principals, 
among  whom  were  plaintiffs,  opened  a  deposit  account  with 
defendant  in  the  name  of  their  firm,  adding  the  word  "  agent," 
to  the  credit  of  which  account  they  deposited  the  proceeds  of 
the  sales  of  their  principal's  goods.  The  check  in  question 
was  given  by  said  agents  on  settlement  of  their  accounts  with 
plaintiff.  Defendant  alleged  that  at  the  time  the  check  was 
drawn  there  was  no  balance  to  the  credit  of  said  account,  and 
offered  to  prove  on  the  trial  that  prior  thereto  they  were 
authorized  by  said  agents  to  charge  to  the  account  an  individual 
indebtedness  of  their  firm,  which  was  done>  leaving  no  bal- 
ance. This  was  objected  to  and  excluded,  and  defendant's 
counsel  duly  excepted. 

The  further  facts  appear  in  the  opinion. 

Thomas  Allison  for  appellant.  Plaintiffs  could  not  recover 
herein  without  tracing  their  money  into  defendant's  hands. 
{Ferris  v.  Van  Vechten,  73  N.  T.  113.)  The  use,  for  his  own 
benefit,  by  the  consignee,  commission  merchant,  of  the  proceeds 
of  a  sale  of  consigned  goods  would  not  be  a  conversion  of 
those  proceeds,  or  a  breach  of  trust,  in  the  absence  of  an  ex- 
press agreement  that  he  should  not  so  use  them.  (  Walter  v. 
Bennett,  16  N.  Y.  250,  253 ;  Oreentree  v.  Bosenstock,  61  id. 
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583.)  The  fact  of  the  witness  Wilson's  interest  in  the  ques- 
tion at  issue  required  the  submission  of  this  case  to  the  jury. 
(Elwood  v.  W .  U.  Tel.  Co.,  45  K  Y.  549 ;  Kavana^h  v. 
Wilson,  70  id.  179;  OUdersleeve  v.  Landon,  73  id.  609; 
Koehler  v.  Adler,  78  id.  287;  Bonegger  v.  Wettstein,  94  id. 
252 ;  Hodge  v.  City  of  Buffalo,  1  Abb.  N.  0.  356;  Sheridan 
v.  Mayor,  etc.,  8  Hun,  424 ;  Hazen  v.  Hoboken  L.  Co.,  50 
N.  Y.  53.) 

E.  More  for  respondents.  The  fund,  to  the  extent  of  the 
check,  belonged  to  plaintiifs ;  it  required  no  assignment,  and 
the  plaintiff  could  sue  though  the  check  was  not  accepted  or 
certified.  ( Van  Allen  v.  St.  Nicholas  Bk.,  52  K  Y.  1 ;  Falk- 
land v.  Same,  84  id.  145  ;  Central  Nat.  Bk.  v.  Conn.  Mut.  L. 
Ins.  Co.  U.  S.  Sup.  Ct.  [10  Ins.  L.  J.]  897;  KnatchbuUv. 
Hattett,  L.  JR.,  13  Oh.  Div.  696.)  Where  an  agent  puts  his 
own  money  in  with  trust  funds,  and  checks  out  for  his  own 
use,  such  checks  are  in  equity  to  be  charged  to  his  funds  only. 
And  if  he  has  checked  out  as  much  as  he  deposited  of  his  own 
funds,  the  balance  belongs  to  his  principals.  (Dows  v.  Kid- 
der. 84  N.  Y.  131.) 

Andrews,  J.  The  relation  between  a  commission  agent  for 
the  sale  of  goods  and  his  principal  is  fiduciary.  The  title 
to  the  goods  until  sold  remains  in  the  principal,  and  when 
sold,  the  proceeds,  whether  in  the  form  of  money,  or  notes,  or 
other  securities,  belong  to  him,  subject  to  the  lien  of  the  com- 
mission agent  for  advances  and  other  charges.  The  agent 
holds  the  goods  and  the  proceeds  upon  an  implied  trust  to 
dispose  of  the  goods  according  to  the  directions  of  the  prin- 
cipal, and  to  account  for,  and  pay  over  to  him  the  proceeds  from 
sales.  The  relation  between  the  parties  in  respect  to  the  proceeds 
of  sales  is  not  that  of  debtor  and  creditor  simply.  The  money 
and  securities  are  specifically  the  property  of  the  principal, 
and  he  may  follow  and  reclaim  them,  so  long  as  their  identity 
is  not  lost,  subject  to  the  rights  of  a  bona  fide  purchaser  for 
value.  In  case  of  the  bankruptcy  of  the  agent,  neither  the 
Sickel8 — Vol.  LV.  5 
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goods  nor  their  proceeds,  would  pass  to  his  assignees  in  bank- 
ruptcy for  general  administration,  but  would  be  subject  to 
the  paramount  claim  of  the  principal.  {Chesterfield  Manu- 
facturing Co.  v.  Dehon,  5  Pick.  .7 ;  Merrill  v.  Bank  of 
Norfolk,  19  id.  32;  Thompson  v.  Perkins,  3  Mason,  232; 
KnatchbvU  v.  Eallett,  L.  R,  13  Ch.  Div.  696  ;  Duguid  v. 
Edwards,  50  Barb.  290 ;  Story  on  Ag.,  §  229.)  The  relation 
between  a  principal  and  a  consignee  for  sale,  is,  however,  sub- 
ject to  modification  by  express  agreement,  or  by  agreement 
implied  from  the  course  of  business  or  dealing  between  them. 
The  parties  may  so  deal  that  the  consignee  becomes  a  mere 
debtor  to  the  consignor  for  the  proceeds  of  sales,  having  the 
right  to  appropriate  the  specific  proceeds  to  his  own  use. 

In  the  present  case  the  bank  account  against  which  the  check 
was  drawn,  represented  trust  moneys  belonging  to  the  prin- 
cipals for  whom  Wilson  &  Bro.  were  agents.  The  deposits  to 
the  credit  of  this  account  were  made  in  the  name  of  the  firm, 
with  the  word  "  agents  "  added.  They  were  the  proceeds  of 
commission  sales.  Wilson  &  Bro.  became  insolvent  in  October, 
1878,  and  they  opened  the  account  in  this  form  for  the  purpose 
of  protecting  their  principals,  which  purpose  was  known  to 
the  bank  at  the  time.  The  check  in  question  was  drawn  on 
this  account  in  settlement  for  a  balance  due  to  plaintiffs,  upon 
cash  sales  made  by  the  drawers  as  their  agents.  It  is  clear 
upon  the  facts  that  the  fund  represented  by  the  deposit  account 
was  a  trust  fund,  and  that  the  bank  had  no  right  to  charge 
against  it,  the  individual  debt  of  Wilson  &  Bro.  The  bank 
having  notice  of  the  character  of  the  fund,  could  not  appro- 
priate it  to  the  debt  of  Wilson  &  Bro.,  even  with  their  consent 
to  the  prejudice  of  the  cestui  que  trusts.  The  supposed  diffi- 
culty in  maintaining  the  action  arising  out  of  the  fact  that  the 
money  deposited  was  not  the  specific  proceeds  of  the  plaintiffs' 
goods,  is  answered  by  the  case  of  Van  Alen  v.  American 
Nat.  Bank  (52  N.  Y.  1).  Conceding  that  Wilson  &  Bro. 
used  the  specific  proceeds  for  their  own  purposes,  and  their 
identity  was  lost,  yet  when  they  made  up  the  amounts  so 
used,  and  deposited  them  in  the  trust  account,  the  amounts  so 
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deposited  were  impressed  with  the  trust  in  favor  of  the  prin- 
cipals, and  became  substituted  for  the  orignal  proceeds  and 
subject  to  the  same  equities.  The  objection  that  the  deposit 
account  represented  not  only  the  proceeds  of  the  plaintiffs' 
goods  but  also  the  proceeds  of  goods  of  other  persons,  and  that 
the  other  parties  interested  are  not  before  the  court,  and- must 
be  brought  in  in  order  to  have  a  complete  determination  of 
the  controversy,  is  not  well  taken.  The  objection  for  defect 
of  parties  was  not  taken  in  the  answer,  and  moreover  it  does 
not  appear  that  there  are  any  unsettled  accounts  of  Wilson  & 
Bro.  with  any  other  person  or  persons  for  whom  they  were 
agents.  The  check  operated  as  a  setting  apart  of  so  much  of 
the  deposit  account  to  satisfy  the  plaintiffs'  claim.  It  does  not 
appear  that  the  plaintiffs  are  not  equitably  entitled  to  this 
amount  out  of  the  fund,  or  that  there  is  any  conflict  of  in- 
terest between  them  and  any  other  person  or  persons  for  whom 
Wilson  &  Bro.  acted  as  consignees.  The  presumption  in  the 
absence  of  any  contrary  indication,  is,  that  the  fund  was  adequate 
to  protect  all  interests,  and  that  Wilson  &  Bro.  appropriated 
to  the  plaintiffs  only  their  just  share. 

We  are  of  opinion  that  the  judgment  was  properly  directed, 
and  it  should  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jane  E.  Thompson,  Respondent,  v.  Hibam  Whitmarsh,  Ap-     100    »| 

pellant. 


Where  an  executor  or  administrator  hap  sold,  on  credit,  property  of  the 
estate,  he  may  bring  an  action  in  his  own  name  to  recover  the  debt,  and 
in  such  an  action  a  debt  against  the  decedent  may  not  be  made  the  sub- 
ject of  a  counter-claim. 

The  old  rule  in  this  respect  has  not  been  changed  "by  the  provisions  of  the 
Code  of  Civil  Procedure  (§449),  requiring  every  action  to  be  brought  by 
the  real  party  in  interest,  and  (§  1814)  that  an  action  commenced  by  an 
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executor  or  administrator  upon  a  cause  of  action  belonging  to  him  as 
such  must  be  brought  by  him  in  his  representative  capacity.  The  debt 
does  not  belong  to  him  in  his  representative  capacity,  within  the  mean- 
ing  of  the  Code,  and  he,  as  an  individual,  is  the  real  party  in  interest. 

(Argued  June  8, 1885 ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  January  23,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  purchase-price  of  a 
certain  personal  property,  which  came  into  the  hands  of  plaintiff 
as  executrix  of  Charles  Thompson,  who  died  insolvent.  De- 
fendant 6et  up  as  a  counter-claim  a  promissory  note,  executed 
by  the  decedent  to  him.     This  was  not  allowed  by  the  referee. 

A.  P.  Smith  for  appellant.  This  action  cannot  be  main- 
tained by  plaintiff  in  her  individual  name.  (Code  of  Civ. 
Pro.,  §§449,  506,  1814;  Wetmore  v.  Porter,  92  N.  Y.  76  ; 
Bradner  v.  Faulkner ',  34  id.  347  ;  Pugsley  v.  Aikin,  11  id. 
494  ;  Dayton  on  Surr.  232,  237;  3  R.  S.  89,  pt.  2,  chap.  6, 
tit.  3,  art.  1,  §  6 ;  Parsons  v.  Lyman,  20  N.  Y.  103 ;  Stone  v. 
Scripture,  4  Lans.  186 ;  Chapman  v.  Fish,  6  Hill,  554.)  If 
this  action  had  been  brought  by  Jane  E.  Thompson  as  the 
executrix  of  Charles  Thompson,  deceased,  the  claim  against  the 
estate  could  be  set  off  against  her  claim.  (Code  of  Civ.  Pro., 
§  506.)  A  contract  void  by  the  statute  of  frauds,  if  fully  per- 
formed, as  this  was,  cannot  be  repudiated  because  not  in  writ- 
ing and  therefore  void.  ( Van  Valkenbury  v.  Croffat,  15  Hun, 
147 ;  Bowen  v.  Bell,  '20  Johns.  338  ;  Tyler  v.  Church,  54 
N.  Y.  632.)  In  a  case  like  this  the  executrix  holds  the  estate, 
both  real  and  personal,  as  executrix,  and  not  in  her  individual 
capacity.  (3  R.  S.  74  [6th  ed.],  §  33 ;  Forbes  v.  Halsey,  26 
N.  Y.  60 ;  Jenkins  v.  Fryer,  4  Paige,  47.)  If  the  account  had 
been  simply  made  out  in  the  form  it  was,  and  left  with  the 
plaintiff  for  three  years  and  three  months  and  there  had  been 
no  agreement  upon  the  subject  within  all  the  authorities  it 
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would  have  become  an  account  stated  and  binding  upon  the 
parties,  and  could  not  be  opened  except  on  an  allegation  and 
proof  of  fraud  or  mistake.  {Towsley  v.  Denison,  45  Barb. 
490 ;  Avery  v.  Leach,  9  Hun,  106  ;  Phillip*  v.  Belden,  2  Edw. 
Ch.  1 ;  Mwrray  v.  Tolland,  3  Johns.  Ch.  569  ;  Augsbury  v. 
flower,  68  N.  Y.  619 ;  Lockwood  v.  Thome,  11  id.  170;  Case  v. 
Hotchhiss,  1  Abb.  Ct.  of  App.  Dec.  324 ;  Barker  v.  Hoff,  52 
How.  382 ;  Hurley  v.  Bank,  7  Daly,  476.)  The  referee  hav- 
ing found  that  there  was  no  account  stated  when  the  undis- 
puted evidence  shows  there  was,  and  to  which  finding  there 
was  an  exception  taken,  it  is  an  error  of  law,  calling  for  a 
reversal  of  the  judgment.  {Mason  v.  Lord,  40  N.  Y.  484; 
Sheldon  v.  Sheldon,  51  id.  554  ;  Draper  v.  Townsend,  3S  id. 
219 ;  Fellows  v.  Northrup,  39  id.  117.) 

Franklin  Pierce  for  respondent.  In  order  to  establish  a 
settlement  of  the  claims  presented  by  the  appellant  upon  the 
occasion  when  respondent  and  appellant  looked  over  the 
accounts,  it  must  appear  that  the  parties  met  upon  each  item  ; 
that  the  respondent  assented  to  the  correctness  of  each  separate 
claim  of  the  appellant  against  her  husband's  estate ;  that  the 
account  was  final ;  that  respondent  assented  to  the  correctness 
of  and  agreed  to  pay  the  balance  struck.  {Lockwood  v. 
Thome,  18  N.  Y.  288 ;  Stenton  v.  Jerome,  54  id.  480-4 ; 
Champion  v.  Joslyn,  44  id.  653 ;  Volkening  v.  De  Qroof,  81 
id.  268 ;  Stryker  v.  Cassidy,  76  id.  54  ;  Harvey  v.  W.  EL  R. 
R.  Co.,  13  Hun,  392 ;  Schneider  v.  Bank,  30  How.  Pr.  190 ; 
Hutchinson  v.  Bank,  48  Barb.  303 ;  White  v.  Campbell,  25 
Mich.  463 ;  Reinhart  v.  Hines,  5  Miss.  344  ;  Wiggins  v. 
Burnham,  10  Wall.  129.)  Plaintiff  was  not  obliged  to  sue  in 
her  official  capacity.  {Chatfield  v.  Simonson,  62  N.  Y.  217  ; 
Code,  §  1814;  Merritt  v.  Seaman,  6  N.  Y.  168;  Bright  v. 
Currie,  5  Sandf.  433 ;  Stillwell  v.  Carpenter,  2  Abb.  N.  C. 
24 L;  Bliss  on  Code  Plead.,  §  53 ;  2  Wins,  on  Ex.  [6th 
Am.  ed.]  877;  Stewart  v.  Richey,  2  Harr.  [N.  J.]  164; 
Packer  v.  Wilson,  4  Hilt.  57;  Manuel  v.  Briggs,  17  Vt.  176  ; 
Kline  v.  Outhard,  2  Penn.  491 ;  Carter  v.  Ester,  11   Rich. 
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[S.  C.J  363;  Lolliday  v.  Bissey,  2  Jones,  350;  McKnight  v. 
Morgan,  2  Barb.  171;  1  Pom.  Rem.  and  Remed.  Rights, 
§  181.)  In  cases  like  this  the  privity  of  contract  is  not  be- 
tween the  purchaser  and  the  estate  of  the  intestate,  bat  is 
between  the  purchaser  and  the  executor,  who,  from  the  very 
nature  of  the  contract,  must  bring  the  action  in  his  own  name. 
(3  Wait's  Act.  and  Def.  235,  238 ;  Ferrin  v.  Myrick,  41  N.  Y. 
319;  Ball  v.  Ricluirdson,  89  id.  636 ;  Wetmore  v.  Porter,  92 
id.  82 ;  HoUbrook  v.  White,  13  Wend.  591 ;  Murray  v.  Church, 
1  Hun,  49  ;  Nichols  v.  Smith,  7  id.  580 ;  Sheldon  v.  Hay.  11 
How.  Pr.  11 ;  Say  cock  v.  Olison,  60  111.  30 ;  Evans  v.  Gordon, 
8  Port.  [Ala.]  346 ;  Oglesby  v.  Gilmore,  5  Ga.  56 ;  Gunn  v. 
Hodge,  32  Miss.  319  ;  Catlin  v.  Underwood,  4  McLean,  337 ; 
Biddle  v.  Wilkins,  1  Peters  [U.  S.],  693;  Talmadge  v. 
C/iapel,  16  Mass.  71;  Lawrence  v.  Carter,  16  Pick.  17; 
Beecher  v.  Buckhigham,  16  Conn.  120;  Shellman  v.  Cril- 
husen,  15  Ind.  441 ;  Ritenhouse  v.  Ammerwan,  64  Mo.  200 ; 
Perry  on  Trusts,  §§  809,  810.)  The  same  principles  control  the 
acts  of  other  representatives,  such  as  receivers,  assignees  of  in- 
solvent debtors  and  highway  commissioners.  (  White  v.  Joy, 
13  N.  Y.  87 ;  People  v.  Supervisors,  93  id.  397 ;  Bishop  on 
Insol.  Debt.  319,  §  340;  Burr,  on  Assign.,  §  403.)  It  would 
have  been  absolute  error  for  respondent's  attorney  to  have 
allowed  the  respondent,  as  executor  of  her  husband,  to  have 
brought  this  action  ;  and  had  the  respondent  been  defeated  in 
such  an  action  she  would  have  been  personally  liable  for  the 
costs.  (Bedell  v.  Birnes,  29  Hun,  5'39  ;  Feig  v.  Wray,  3 
Civ.  Pro.  R.  [Browne]  159;  64  How.  Pr.  391;  Barlow  v. 
Myers,  24  Hun,  290 ;  Powell  v.  Powell,  10  Ala.  900 ;  Clark 
v.  Tufts,  5  Pick.  340 ;  Howard  v.  Ilinerschit,  16  Hun,  170 ; 
Jordan  v.  Nat.  S.  and.  L.  Bk.,  74  N.  Y.  475.)  The  legisla- 
ture did  not  intend  to  drive  executors  into  bringing  actions 
upon  their  own  contracts  in  a  representative  capacity,  and 
then  allowing  defendants  to  counter-claim  their  demands 
against  the  testator.  Such  an  interpretation  of  the  law  breaks 
in  upon  and  destroys  the  whole  thoory  of  pro  rata  distribution 
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of  estates  among  creditors.   (Patterson  v.  Patterson,  59  N.  Y. 
577;  Jordan  v.  Nat.  S.  and  Z.  £k.y  74  id.  467.) 

Finch,  J.  It  is  not  denied  in  this  case  that,  irrespective  of 
sections  449  and  1814  of  the  Code,  and  before  its  enact- 
ment, an  executor  or  administrator,  seeking  to  enforce  a  con- 
tract made  by  himself  and  not  by  the  decedent,  could  sue  in 
his  own  name  ;  and  that  in  such  action  a  demand  against  the 
decedent  belonging  to  the  defendant  could  not  be  used  as  a 
counter-claim  to  diminish  or  extinguish  the  recovery.  It  is 
insisted,  however,  that  the  effect  of  these  sections. is  to  change 
the  law,  and  compel  the  executor  or  administrator  to  sue  in  his 
representative  capacity  where  his  recovery  will  be  assets,  and  is 
for  the  benefit  of  the  estate.  Under  section  449  every  action 
must  be  brought  by  the  real  party  in  interest,  and  where  the 
recovery  is  wholly  for  the  benefit  of  the  estate,  it  is  said  such 
real  party  in  interest  is  the  executor  or  administrator,  and  not 
the  individual  who  happens  to  be  charged  with  the  trust  duties. 
And  this  contention  is  claimed  to  be  strengthened  by  the 
language  of  section  1814,  that "  an  action  or  special  proceed- 
ing, hereafter  commenced  by  an  executor  or  administrator, 
upon  a  cause  of  action  belonging  to  him  in  his  representative 
capacity  *  *  *  must  be  brought  by  *  *  *  him  in  his 
representative  capacity."  Here  the  plaintiff  is  executrix,  and 
sold  upon  credit,  property  of  the  estate  to  the  defendant,  who 
holds  an  unpaid  note  of  the  decedent.  The  estate  is  insol- 
vent, and  if  the  defendant  can  U6e  his  demand  as  a  counter- 
claim, he  alone  of  all  the  creditors  can  secure  a  preference 
out  of  the  assets,  and  be  paid  in  full  at  the  expense  of  others 
equally  entitled  to  payment.  The  result  would  overturn  the 
whole  system  of  distribution  to  creditors,  and  compel  executors 
and,  administrators  never  to  sell  on  credit  at  public  auction 
where  creditors  of  the  deceased  could  buy,  or  in  some  unex- 
plained way  exclude  them  from  the  list  of  purchasers.  No 
such  construction  of  the  Code  is  permissible.  Where  an  exec- 
utor or  administrator  sells  on  credit  the  property  of  the  estate, 
and  sues  to  recover  the  debt,  he,  as  an  individual,  is  the  real 
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party  in  interest,  for  the  contract  is  made  with  him,  and  the 
promise  to  pay  runs  to  him,  and  he  is  personally  accountable  for 
the  assets  which  he  has  sold.  For  the  same  reason  the  debt 
does  not  belong  to  him  in  his  representative  capacity  within  the 
intent  and  meaning  of  the  section  of  the  Code  referred  to. 
That  phrase  relates  to  debts  which  belonged  to  the  testator  or 
intestate,  and  came  to  the  executor  or  administrator  through 
his  representation  of  the  deceased  rather  than  as  the  result  of 
his  own  action.  The  effect  of  the  section,  and  the  change 
produced  by  it,  is  upon  the  class  of  cases  in  which  the  action 
could  have  been  maintained  in  either  form ;  as  where,  upon 
a  contract  made  with  the  testator,  the  cause  of  action  accrued 
after  his  death ;  or  where,  upon  a  debt  or  obligation  due  to  the 
deceased,  the  executor  or  administrator  has  taken  a  new  secu- 
rity or  evidence  of  debt.  In  these  cases,  before  the  Code,  the 
action  might  be  in  the  individual  or  representative  name,  but 
now  must  be  in  the  latter.  Upon  neW  contracts  made  by  the 
executor  or  administrator,  and  never  existing  in  favor  of  the  de- 
cedent, but  growing  out  of  the  contracts  and  dealing  of  the 
former  alone,  the  action  is  properly  brought  in  the  name  of  the 
individual,  and  a  debt  against  the  decedent  cannot  be  made 
the  subject  of  a  counter-claim.  It  must  be  paid  in  the  ordi- 
nary course  of  administration,  and  can  gain  no  preference,  as  it 
is  entitled  to  none. 

This  particular  ground  of  objection  appears  not  to  have 
been  taken  at  the  General  Term,  and  so  was  not  considered  in 
the  opinion  there  rendered,  which  sufficiently  answered  the 
other  grounds  urged  in  support  of  the  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


/ 
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Henry  W.  Hubbell,  Appellant,    v.  The  Pacific   Mutual 
Insurance  Company,  Respondent. 

Plaintiff  made  application  to  defendant  for  insurance  upon  the  cargo  of  a 
vessel,  the  premium  to  be  at  the  rate  fixed  and  on  the  same  terms  granted 
by  another  insurance  company  named.  The  application  was  accepted  by 
[defendant.  It  was  the  custom  on  such  an  application  for  the  insurer  to 
issue  a  policy  in  from  ten  to  twenty  days,  on  payment  of  the  premium  or 
delivery  of  a  note  of  the  insured  therefor.  Within  twenty  days  after 
the  application  plaintiff  became  insolvent  and  made  a  general  assignment 
for  the  benefit  of  creditors.  Thereupon  defendant's  brokers  notified 
plaintiff  and  his  assignees  that  it  would  not  be  bound  unless  the  pre- 
mium was  properly  secured ;  they  took  no  steps  in  that  direction,  paid 
no  premium,  tendered  no  note,  and  did  not  demand  a  policy,  but  took 
part  in  procuring  a  new  and  different  insurance  upon  the  cargo,  and  no 
claim  was  made  for  over  seven  years  under  the  agreement.  In  au  action 
upon  said  agreement,  held,  that  under  it  the  insurer  was  bound  to  issue 
a  policy  in  the  usual  and  ordinary  way,  .and  within  the  usual  time,  but 
only  upon  payment  by  the  insured  of  the  premium  or  his  giving  the 
customary  note,  and  either  party,  upon  the  refusal  of  the  other  to  per- 
form, could  treat  the  refusal  as  an  abandonment,  and  by  joining  therein 
could  terminate  the  contract ;  that  while  the  insolvency  of  defendant  did 
not  per  se  terminate  the  contract,  it  gave  the  insured  an  equitable  right 
to  demand  and  receive  a  note  of  some  responsible  party,  or  payment  of 
the  premium  in  cash,  and  the  default  of  plaintiff  in  not  so  paying  or 
securing  the  premium,  after  notice  that  it  was  required,  accompanied  by 
the  failure  of  himself  or  assignees  to  demand  a  policy  or  take  note  of  its 
absence,  and  their  action  in  procuring  other  insurance  justified  the 
insurer  in  inferring  an  intent  on  their  part  to  terminate  the  contract 
which  its  concurrence  made  effective. 

Defendant  presented  an  account  to  plaintiff,  in  which  was  charged  an  item 
of  premium  which  referred  to  the  insurance  in  question  or  that  of  the 
cargo  of  another  vessel  which  arrived  safely,  where  the  agreement  was 
similar  and  no  policy  was  issued  ;  it  was  not  proved,  however,  that  it 
related  to  the  former.  Held,  in  the  absence  of  such  proof,  it  could  not 
be  urged  as  a  recognition  of  that  insurance  as  a  subsisting  contract  and 
a  waiver  of  plaintiffs  default;  and  that  from  the  fact  there  had  been  a 
breach  of  another  similar  contract  it  did  not  follow  that  there  was  a 
mutual  abandonment  of  it  as  in  this  case,  or  because  default  had  been 
waived  in  that  case  that  it  had  also  been  in  this. 

(Argued  June  9,  1885  ;  decided  October  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Sickels — Vol.  LV.  6 
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Court,  in  the  first  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  February  3, 1882,  which  overruled 
plaintiff's  exceptions,  denied  a  motion  for  new  trial  and  directed 
judgment  on  an  order  dismissing  the  complaint  on  trial. 

This  action  was  brought  upon  an  alleged  contract  of  marine 
insurance. 

Plaintiff,  who  was  interested  in  purchases  and  shipments 
of  hemp  in  East  India  markets,  having  been  advised  by  his 
agents  at  Hong  Kong  that  they  had  chartered  the  ship  Stuart 
Worttey  for  a  voyage  from  Manila  to  New  York,  with  a  cargo 
of  hemp,  on  October  8,  1867,  made  application  in  writing 
through  Bell  &  Hayward,  marine  insurance  brokers,  to  de- 
fendant for  insurance  on  the  cargo,  of  which  the  following  is 
a  copy : 

"  Insurance  is  wanted  by  Henry  W.  Hubbell  for  account  of 
whom  it  may  concern,  loss,  if  any,  payable  to  him  for  $10,000 
on  cargo,  valued  £  sterling,  as  drawn  for  at  $10.50  on  board 
the  British  ship  Stuart  Worttey,  Showers,  master,  at  and  from 
Manila  to  New  York  *  *  *  same  rate  as  Atlantic  charges 
and  on  same  terms." 

The  insurance  was  made  binding  by  the  signature  in  initials 
of  the  vice-president  of  the  defendant.  Plaintiff  held  at  the 
time  an  open  policy  of  insurance  in  the  Atlantic  Mutual  Insur- 
ance Company  and  had  arranged  with  that  company  for  an 
insurance  on  the  same  car£o  under  that  policy. 

On  October  11,  1867,  Messrs.  Bell  &  Hayward  advised  the 
plaintiff  by  a  "  memorandum,"  signed  by  themselves,  that  they 
had  covered  $10,000  with  defendant. 

It  appeared  upon  the  trial  that  according  to  the  usual  course 
of  dealing,  after  such  an  application  had  been  made  binding,  a 
policy  would  be  issued  "all  along  from  ten  to  twenty  days" 
and  sent  to  the  insured,  accompanied  by  a  premium  note,  to  be 
signed  by  the  insured,  and  returned  to  the  company,  the  in- 
sured retaining  the  policy.  Before  any  policy  was  issued  by 
defendant,  or  any  premium  note  was  signed,  and  within  less 
than  twenty  days  from  the  application,  the  plaintiff  failed  in 
business,  became  openly  and  notoriously  insolvent  and  made  a 
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general  assignment  for  the  benefit  of  creditors.  Immediately 
after  the  assignment,  Messrs.  Bell  &  Hayward  notified  plain- 
tiff, by  letter,  dated  October  30, 1867,  that  the  companies  in 
which  this  and  the  other  risks  had  been  made  binding,  but  for 
which  policies  had  not  been  Issued,  declined  *"  to  issue  policies 
for  same  until  the  premiums  are  made  satisfactory"  adding, 
"  we  deem  it  right  to  give  you  the  information  in  this  shape, 
that  you  may  take  such  steps  for  the  protection  of  all  con- 
cerned as  may  be  necessary. "  The  plaintiff  made  no  reply  to 
this  communication,  and  did  nothing  touching  the  insurances 
referred  to  therein.  On  November  2,  1867,  Messrs.  Bell  & 
Hayward,  at  the  previous  request  of  the  assignees,  gave  them 
a  list  of  the  insurances  effected  by  them  in  the  plaintiff's  name 
with  this  statement  entered  therein  —  "  the  policies  for  which 
the  companies  refuse  to  deliver  until  the  premiums  are  satisfac- 
torily guaranteed."  Upon  this  list  appeared  defendant's  insur- 
ance. Neither  plaintiff  nor  the  assignees  made  any  provision 
for  paying  or  guaranteeing  the  premiums,  and  nothing  was  done 
by  them  under  the  notice,  but  new  policies  were  taken  out  as 
stated  in  the  opinion.  The  Stuart  Worfiey  was  lost  in  the 
China  sea  September  20,  1867,  official  information  whereof 
reached  New  York  in  November,  1867,  and  plaintiff's  assignees 
and  the  consignees  of  the  cargo  collected  the  other  insurance. 
In  August,  1874,  plaintiff  having  procured  releases  from  his 
creditors  procured  a  reassignment  from  his  assignees  of  all  the 
property  and  assets  remaining  and,  thereafter,  made  a  claim 
for  loss. 

George  H.  Forster  for  appellant.  The  preliminary  contract 
was  valid  and  binding.  Payment  of  the  premium  at  the  time 
was  not  necessary  to  make  the  same  obligatory.  There  was 
a  credit  given  of  six  months.  The  issue  of  the  policy  was 
unnecessary.  (Train  v.  H.  P.  Ins.  Co.,  62  N.  T.  602 ;  Sand- 
ford  v.  T.  F.  In*.  Co.,  11  Paige,  547 ;  Baptist  Church  v.  B. 
F  I.  Co.,  18  Barb.  69 ;  Tayloe  v.  M.  F.  I.  Go.,  9  How.  [U.  S.] 
390;  Fish  v.  Cottenet,  44  N.  Y.  538;  Perkins  v.  W.  Ins.  Co., 
4  Cow.   645  ;  Zightbody  v.  JV.  A.  Ins.  Co.,  25  Wend.  25; 
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EUis  v.  A.  C.  F.  Ins.  Co.,  50  N.  Y.  402.)  The  loss  having 
occurred  and  been  known  before  a  policy  would  be  issued,  no 
policy  is  necessary.  {Rockwell  v.  H.  F.  Ins.  Co.,  4  Abb.  179  ; 
EUia  v.  A.  C.  F  I.  Co.,  50  N.  Y.  405 ;  W.  Tool  Co.  v.  II.  F. 
I.  Co.,  7  Hun,  74.)  The  question  was  clearly  one  for  the  jury, 
and  it  was  error  for  the  court  to  take  the  case  from  them. 
{Mosten  v.  Deyo,  2  Wend.  424 ;  Foshay  v.  Ferguson^  2  Den. 
617 ;  Bacon  v.  Towne,  4  Cush..  218;  Besson  v.  Southard,  10 
N.  Y.  240  ;  Heyne  v.  Blairf  62  id.  19  ;  Kavanagh  v.  Wilson, 
70  id.  177.)  If  companies  place  in  their  policies  conditions 
limiting  the  time  within  which  proofs  must  be  presented,  or 
suit  brought,  such  conditions  are  valid  and  enforced  by  the 
courts.  {Ripley  v.  jEtna  Ins.  Co.,  30  N.  Y.  136 ;  Roach  v. 
N.  T.  db  E.  Ins.  Co.,  id.  516;  Smith  v.  Haverhill  31.  F. 
Ins.  Co.,  1  Allen,  297;  Ames  v.  N.  T.  V.  Ins.  Co.,  14  N.  Y. 
253 ;  Mayor  v.  H.  Ins.  Co.,  39  id.  45.)  But  if  no  such  con- 
dition or  limitation  is  in  the  contract  of  insurance,  courts  have 
no  power  to  impose  it.  {DeGrove  v.  Metcaif  Ins.  Co., 
61  N.  Y.  606;  Gamble  v.  A.  As.  Co.,  4  Irish  [Law 
Exch.],  204;  Riddlesbarger  v.  H.  I.  Co.,  7  Wall.  386; 
Emmons  v.  Hayward,  6  Cush.  501.)  It  cannot  be  said, 
as  matter  of  law,  that  fifteen  months  was  an  unreasonable 
time  for  presentation  of  proofs,  considering  the  facts  in  the 
case.  {Patter shall  v.  Franter,  4  Nev.  &  M.  649;  Fielder 
v.  Starkie,  1  H.  Bl.  17;  Wiberts  v.  Erie  R.  Co.,  12  N. 
Y.  245 ;  Edwards  v.  B.  Ins.  Co.,  3  GiU  [Md.  I,  176;  People, 
ex  rel.  v.  Common  Council,  78  N.  Y.  57 ;  In  re  Lord,  id. 
109.)  The  English  insurance  was  an  independent  insurance, 
.  on  an  independent  interest.  It  is  not  double  insurance.  (  Warder 
v.  Horton,  4  Binn.  [Penn.]  529  ;  Bastings  v.  W.  F.  Ins.  Co. 
73  N.  Y.  141 ;  Godin  v.  R.  Ex.  Ass.  Co.,  1  Burr.  489.)  The 
complaint  was  improperly  dismissed,  either  on  the  ground  that 
the  statute  of  limitations  was  a  bar  to  the  action,  as  held  by 
the  General  Term,  or  on  the  ground  of  inexcusable  inattention 
and  laches.  {First  Nat.  Bk.  v.  Morgan,  73  N.  Y.  593  ;  Tayloe 
v.  Merchant?  F.  I.  Co.,  9  How.  [U.  S.J  390 ;  In  re  Lord,  78 
N.  Y.  111.)    Conditions  which  impose  a  forfeiture  are  con- 
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strued  strictly  against  the  insurers  who  impose  them,  and  for 
whose  benefit  they  are  imposed,  and  liberally  in  favor  of  the 
insured,  upon  whom  they  impose  burdens  more  or  less  onerous, 
so  that  the  latter  will  be  held  to  nothing  in  this  behalf,  not 
explicitly  required  by  the  terms  of  this  condition.  (Catlin  v. 
S.  F.  Ins.  Co.,  1  Sumn.  434;  Welcome  v.  Peoples  Eg. 
Mut.  F.  Ins.  Co.,  2  Gray,  480;  Mason  v.  Harvey,  8  Wei. 
Hnrl.  &  Gor.  [Exeh.]  819;  S.  G.  Mut.  Ins.  Co.  v.  Evans,  9 
Tnd.  1 ;  Roper  v.  Lendow,  1  Ell.  &  Ell.  [Q.  B.]  825 ;  CW. 
Ins.  Co.  v.  Jarrett,  41  Penn.  161 ;  Blakeley  v.  P.  Ins.  Co., 
20  Wis.  205  ;  Gilbert  v.  N.  Am.  Ins.  Co.,  23  Wend.  45 ; 
BattaUe  v.  M.  Ins.  Co.,  3  Rob.  [La.]  384 ;  G.  W.  Ins.  Co.  v. 
Stadden,  26  I1L  360.)  The  theory  of  inattention  or  laches  is 
not  sustained  by  authority.  (Merritt  v.  Todd,  23  N.  Y.  28 ; 
Howland  v.  Edmonds,  24  id.  307  ;  Herrick  v.  Woolverton,  41 
id.  581 ;  Wheeler  v.  Warner,  47  id.  519  ;  Sands  v.  Annesley, 
56  Barb.  598  ;  Osgood  v.  Toole,  60  K  T.  475  ;  Hope  Ins.  Co. 
v.  Perkins,  38  id.  408 ;  II.  Mut.  L.  Ins.  Co.  v.  Taylor,  2 
Bob.  278.)  There  was  no  release  under  seal,  which  alone  could 
discharge  defendant  without  payment  or  satisfaction.  {Brook- 
lyn v.  Degrauw,  23  Wend.  3i2 ;  Hawley  v.  Foote,  19  id.  516 ; 
Olcott  v.  Raihbone,  5  id.  490  ;  Bunge  v.  Koop,  48  N.  Y.  225  ; 
Ryan  v.  Ward,  id.  204 ;  Gray  v.  Barton,  55  id.  71 ;  Bliss  v. 
Swarte,  65  id.  444.)  Limitations  of  actions  never  commence 
until  the  cause  of  action  accrues.  {Hay  v.  8.  F.  Ins.  Co.,  77 
K  Y.  243;  Ames  v.  N.  T.  U.  Ins.  Co.,  14  id.  264;  Mayor 
v.  77.  F.  Ins.  Co.,  39  id.  46 ;  Mix  v.  A.  Ins.  Co.,  9  Hun,  400 ; 
Browning  v.  P.  Ins.  Co.,  L.  R.,  5  P.  0. 75  ;  Fisher  v.  Mayor, 
etc.,  67  IS.  Y.  73.) 

William  Allen  Butler  for  respondent.  The  rule  applicable 
to  all  contracts  requiring  any  act  to  be  done  by  one  party  as  a 
condition  of  performance  by  the  other  party  is,  that,  if  the  con- 
tract specifies  no  time,  the  law  implies  that  that  act  shall 
be  done  within  a  reasonable  time.  When  the  facts  are  undis- 
puted the  question  of  reasonable  time  is  a  question  of  law. 
(2  Pars,  on  Cont.  173, 178 ;  Bennett  v.  Lycoming  Co.  Ins.  Co., 
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67  N.  Y.  274 ;  Aymar  v.  Beers,  7  Cow.  705 ;  Ballard  v. 
Walker,  3  Johns.  Cas.  60,  65  ;  Barbee  v.  Wittard,  4  M.  L. 
356. )  The  fact  that  no  claim  was  asserted  or  notice  given  as 
respects  the  defendant,  coupled  with  the  fact  that  long  before 
the  loss  was  ascertained  the  insured  was  notified  that  no  policy 
would  issue  unless  the  premium  was  made  satisfactory,  and 
that  no  attempt  was  made  to  pay  or  secure  it,  establishes  such 
laches  on  the  part  of  the  plaintiff  as  to  prevent  any  recovery  in 
this  action.  (Codman  v.  Rogers,  10  Pick.  Ill ;  Price  v. 
Yates,  19  Alb.  L.  J.  295  ;  Laforge  v.  Jayne,  9  Penn.  St.  410.) 
While  the  application  made  October  8,  1867,  and  its  accept- 
ance by  the  defendant  made  the  risk  binding,  it  was  contem- 
plated by  both  parties,  as  a  part  of  the  transaction,  that  a  policy 
of  insurance  should  be  issued  pursuant  to  the  application,  and 
a  promissory  note  for  the  amount  of  the  premium  given  by 
plaintiff  to  the  defendant,  simultaneously  with  the  receipt  by 
him  of  the  policy.  (1  Phil,  on  Ins.,  §§  15,  16  ;  Ex  parte 
Chalmers,  L.  K,  8  Oh.  App.  289  ;  Morgan  v.  Bain,  L.  R., 
10  Eq.  Cas.  15.)  A  purchaser  of  a  chose  in  action  must 
always  abide  by  the  case  of  the  person  from  whom  he  buys. 
(Davies  v.  Austin,  1  Ves.  247 ;  Bush  v.  Lathrop,  22  N.  Y. 
535.1 

Finch,  J.  It  has  been  held  that  such  a  preliminary  contract 
of  insurance  as  was  made  in  this  case  is  not,  in  and  of  itself  and 
standing  alone,  the  basis  of  an  action,  but  amounts  to  an  agree- 
ment to  insure  upon  the  terms  of  the  usual  policy  afterward 
to  be  issued,  for  a  breach  of  which  agreement  an  action  lies, 
and  the  loss  may  be  recovered.  {Ellis  v.  Albany  City  Fire 
Ins.  Co.,  50  N.  Y.  402 ;  Be  Grove  v.  Metropolitan  Ins. 
Co.,  61  id.  594.)  This  doctrine  implies  that  essential  con- 
ditions of  the  contract  remain  to  be  performed,  and  that  the 
insurance  takes  effect  upon  that  assumption.  These  conditions 
are  subsequent  in  point  of  time,  but  on  each  side  precedent  to 
the  right  of  action.  The  insurer  is  bound  to  issue  the  policy 
in  the  usual  and  ordinary  way  and  within  the  usual  and  reason* 
able  time,  and  within  the  same  time  the  insured  is  bound  to 
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pay  the  premium,  or  if  credit  is  allowed,  to  give  the  customary 
note.  But  the  insured  is  not  bound  to  pay  if  the  policy  is 
refused,  and  the  insurer  is  not  bound  to  deliver  the  policy  if 
the  premium  or  the  stipulated  note  is  withheld.  Either  party 
not  in  default  may  compel  performance  by  the  other,  or  treat- 
ing the  refusal  as  an  abandonment,  may  himself  join  in  the  aban- 
donment and  so  terminate  the  contract  and  destroy  its  existence. 
(Graves  v.  White,  87  N.  Y.  463 ;  New  E/xg.  Iron  Co.  v. 
Gilbert  EL  R.  R.  Co.,  91  id.  168.)  If  in  such  case  the 
breach  on  one  side  is  such  as  to  indicate  an  intent  to  abandon 
or  repudiate  the  agreement,  the  other  party  may  assent  and  so 
the  contract  be  dissolved. 

In  the  present  case  neither  party  performed  or  offered  to 
perform  the  mutual  conditions  within  the  agreed  or  customary 
time,  and  both  parties  appear  to  have  abandoned  the  contract. 
It  was  made  on  the  8th  of  October,  1867  through  Bell  &  Hay- 
ward  who  acted  as  brokers  and  agents  for  both  parties.  The 
custom  was  that  in  ten  or  twenty  days  the  policy  would  be 
issued  upon  payment  of  the  premium  or  the  delivery  of  a  note 
of  the  insured.  Such  note,  where  credit  was  to  be  given,  ap- 
pears to  have  been  not  only  the  customary  condition,  but  essen- 
tial and  material.  It  both  fixed  the  term  of  credit  beyond 
dispute,  and  showed  that  payment  had  not,  in  fact,  been  made, 
and  in  the  hands  of  the  insurer  could  be  discounted  anc|  used  as 
business  paper  whenever  the  exigency  of  losses  or  expenses 
should  require.  Of  course  the  custom  permitted  this  credit 
only  in  the  case  of  responsible  parties,  and  when  the  note  ten- 
dered was  assumed  or  understood  to  be  good.  But  within  the 
customary  twenty  days  two  things  happened.  The  plaintiff 
became  insolvent  so  that  his  premium  note,  if  offered,  would 
have  been  worthless ;  and  he  made  a  general  assignment  of 
all  his  property  for  the  benefit  of  creditors.  From  that 
date  the  insurable  interest  in  the  cargo  of  the  ship  Stuart 
WorUey  passed  out  of  the  plaintiff  and  to  his  assignees, 
and  they  became  the  owners  of  his  contract  of  insurance, 
and  of  all  his  rights  under  it.  But  they  took  it  cum  onere; 
they  took  it  as  he  held  it  subject  to  the  payment  of  the  pre- 
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mium  or  the  delivery  of  the  premium  note.  The  insolvency 
of  plaintiff  did  not  ^w  %e  terminate  the  contract,  but  it  gave  to 
the  insurer  an  equitable  right,  to  demand  and  receive,  instead 
of  the  worthless  note  of  plaintiff,  the  note  of  the  new  owners 
of  the  contract,  or  of  some  responsible  parties,  or  payment  of 
the*  premium  in  cash.  Such  a  notice  was  given  by  Bell  & 
Hayward  in  behalf  of  the  insurers  to  both  plaintiff  and  his  as- 
signees. They  were  explicitly  told  that  the  insurers  would 
not  be  bound  unless  the  premium  was  properly  secured.  The 
plaintiff  and  his  assignees  took  no  steps  in  that  direction. 
They  paid  no  premium;  they  tendered  no  premium  note; 
they  demanded  no  policy.  There  was  also  not  only  a  breach 
of  the  agreement  now  sued  upon,  but  affirmative  action  in- 
dicating an  intent  to  abandon  the  contract,  and  justifying  that 
conviction  on  the  part  of  the  insurers,  for  the  assignor  and  as- 
signees took  part  in  procuring  a  new  and  different  insurance 
upon  the  cargo  of  the  vessel.  That  cargo  waa  hemp,  purchased 
in  Manila,  through  letters  of  credit  issued  by  English  bankers, 
who  were  protected  by  a  lien  upon  the  cargo  through  bills  of 
lading  and  who  procured  for  their  own  safety  a  new  insurance. 
That  for  the  beneiit  of  Brown  Brothers  &  Co.  was  procured 
in  New  York,  valuing  the  pound  sterling  as.  drawn  for  at 
$8.50,  instead  of  $10.50,  as  in  the  original  insurance;  and  the 
remaining  $2  of  such  valuation,  representing  expected  profits 
on  the  cargo,  was  covered  by  an  insurance  taken  in  the  name 
either  of  assignor  or  assignees.  The  portion  of  the  cargo  paid 
for  out  of  the  letter  of  credit  issued  by  the  English  and  Ameri- 
can bank  was  in  like  manner  insured  for  the  benefit  of  that 
institution  but  in  foreign  companies.  It  turned  out  that  the 
Stuart  Worthy  had  been  wrecked  in  the  China  seas,  and  her 
cargo  totally  lost  in  the  previous  September,  and  before  even 
the  date  of  the  contract  with  defendant.  The  protest  of  the 
captain,  detailing  the  circumstances  of  the  wreck,  appears  to 
have  arrived  in  December,  and  soon  thereafter  proofs  of  loss 
were  made  and  the  insurance  was  collected.  That  paid  for  the 
full  cargo,  including  estimated  profits.  The  default  of  plaintiff 
in  not  paying  or  securing  the  premium,  accompanied  by  his 
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failure  and  that  of  bis  assignees  to  demand  a  policy  or  take 
note  of  its  absence,  and  tbeir  action  in  procnring  a  new  insur- 
ance, and  this  in  the  face  of  a  notice  that  they  must  give  a  good 
note,  or  the  contract  would  be  deemed  not  binding,  fully  justi- 
fied the  insurers  in  inferring  an  intent  to  abandon  the  contract, 
which  their  concurrence  made  effective.  And  such  mutual  as- 
sent is  rendered  certain  and  conclusive  by  the  further  fact  that 
with  the  exception  of  a  single  incident  hereafter  to  be  noticed 
nothing  transpired  between  these  parties  for  over  seven  years ; 
and  whatever  else  may  be  the  effect  of  that  long  silence  and 
inaction,  it  assuredly  bears  conclusively  upon  the  mutual  intent 
to  abandon,  and  the  knowledge  and  assent  of  each  party  of  and 
to  such  abandonment.  So  far  and  upon  this  state  of  facts  the 
inference  was  inevitable  and  dependent  upon  no  controversy 
in  the  proofs. 

But  the  appellant  claims  that  there  would  have  been  such 
controversy,  and  the  question  of  abandonment  would  have  gone 
to  the  jury  if  evidence  offered  by  him  had  not  been  illegally 
excluded.  He  sought  to  prove  that  an  item  in  an  account 
rendered  in  1872  under  date  of  April,  1868,  was  for  an  insur- 
ance premium  in  a  case  where  no  policy  had  been  issued  and 
where  the  agreement  was  similar  to  that  relating  to  the  cargo 
of  the  Stuart  Worttey,  which  evidence  was  excluded.  The 
ruling  was  unimportant,  since  at  a  later  period  of  the  case  all 
the  facts  relating  to  this  item  were  admitted,  and  it  was  shown 
in  substance  that  it  must  have  referred  to  the  insurance  upon 
the  Stuart  Worttey  or  the  AsKburton,  which  arrived  safely,  no 
policy  having  been  issued  in  either  case,  and  the  item  charging 
an  unpaid  premium  as  an  existing  debt.  Upon  those  facts  it 
is  argued  that  the  question  of  abandonment  should  have  gone 
to  the  jury,  and  the  court  erred  in  dismissing  the  complaint. 
The  item  referred  to  was  not  shown  to  have  related  to  the  pre- 
mium on  the  Stuart  Worttey,  and  cannot,  therefore,  be  urged 
as  a  recognition  of  that  insurance  as  a  subsisting  contract,  and 
a  waiver  of  the  non-payment  of  the  premium  or  non-delivery 
of  a  sufficient  note.  But  yet,  it  is  said,  it  must  then  have  been  a 
Sickel8  —  Vol.  L V.  7 
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charge  for  the  preminui  on  the  Ashburton.  We  may  grant  so 
much ;  bat  because  in  that  case  there  was  a  breach  of  the  con- 
tract, it  does  not  necessarily  follow  that  there  was  a  mutual 
abandonment,  or  that  the  unknown  facts  of  that  case  would 
have  warranted  the  inference  as  they  did  in  this  ;  and  because  a 
default  may  have  been  waived  in  one  casfe  there  is  no  necessary 
inference  that  it  was  also  waived  in  another  and  different  one. 
The  insurer  was  not  bound  to  treat  both  alike  so  far  as  his  own 
action  was  concerned.  However  unjust  or  unreasonable  it 
might  be  not  to  do  so,  no  law  compelled  the  insurer,  if  he 
waived  a  default  in  one  case,  to  waive  it  also  in  another.  The 
company  might  recognize  the  contract  as  to  the  Ashburton^ 
which  arrived  safely  and  on  whose  cargo  there  was  no  loss,  and 
collect  the  premium,  if  plaintiff  did  not  object,  and  its  interest 
lay  in  that  direction  ;  but  it  would  not  at  all  follow  from  that, 
or  justify  an  inference,  that  the  insurer  waived  a  default  in  the 
case  of  the  Stuart  Worttey,  and  reinstated  that  abandoned 
contract  for  the  purpose  of  becoming  liable  for  the  large  loss 
known  to  have  happened.  So  that  the  facts  relied  on  did  not 
change  the  situation  or  raise  a  question  for  the  jury. 
.  The  judgment  should  be  affirmed,  with  co6ts. 

All  concur. 

Judgment  affirmed. 


George  Crawford,  Respondent,  v.  The  West  Side  Bane, 

Appellant. 

A  bank  may  only  pay  out  the  funds  of  a  depositor  in  the  usual  course  of 
business  and  in  conformity  to  his  directions  ;  it  is  not  entitled  to  charge 
to  him  any  payments,  except  those  made  at  the  time  when,  to  the  person 
to  whom,  and  for  the  amount  authorized  by  him,  and  where  a  check  prop- 
erly drawn  by  the  customer  has  been  subsequently  altered  in  a  material 
point  without  his  consent,  even  if  done  so  skillfully  as  to  defy  detection  on 
examination,  the  bank  is  responsible  for  an  omission  to  discover  the 
original  terms  and  conditions  thereof. 

The  question  of  negligence  cannot  arise  unless  the  depositor  has,  in  draw- 
ing the  check,  lefi  blanks  unfilled,  or  by  some  affirmative  act  of  negligence 
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has  facilitated  tbe  commission  of  a  fraud  by  some  one  into  whose  hands 
the  check  has  come. 

It  seems,  however,  that  this  responsibility  is  confined  to  the  depositor 
alone;  as  to  other  persons  through  whose  hands  an  altered  check  passes 
the  bank  is  only  responsible  for  the  genuineness  of  the  drawer's  signa- 
ture. 

The  change  in  the  date  of  an  instrument,  whereby  the  time  of  payment  is 
accelerated,  is  a  material  alteration,  and,  when  ma/de  without  the  consent 
of  the  maker,  destroys  its  validity. 

Plaintiff  on  April  20th,  intending  to  be  absent  from  his  place  of  business 
for  a  few  days,  drew  his  check  on  defendant,  dated  April  23d,  payable  to 
M.,  his  clerk,  which  he  left  in  charge  of  M.,  with  directions  to  draw  the 
money  on  the  22d,  in  case  he  did  not  return  before  noon  of  that  day,  and 
deliver  the  same  to  his  foreman,  to  be  used  in  paying  his  employes.  M. 
having  altered  the  date  of  the  check  to  the  21st,  on  that  day  drew  the 
money  thereon  and  absconded.  Plaintiff  did  not  return  until  after  the 
time  appointed.  In  an  action  to  recover  an  alleged  balance  on  deposit, 
held,  that  defendant  was  not  entitled  to  charge  to  plaintiff's  account  the 
amount  of  the  check  ;  that  the  check  never  became  a  valid  instrument 
for  any  purpose,  as  before  it  had  any  inception  it  was  vitiated  by  a  fraud- 
ulent alteration,  and  there  being  no  original  legal  liability,  the  transfer 
of  the  check  conveyed  no  right  whatsoever  as  against  plaintiff. 

EaU  v.  Fuller  (5  B.  &  C.  750),  Susquehanna  Bank  v.  Loomis  (85  N.  Y.  207), 
Rtdington  v.  Woods  (45  Cal.  406),  distinguished. 

(Argued  June  5,  1885  ;  decided  October  6. 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  21,  1883, 
which  reversed  a  judgment  in  favor  of  defendant,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury.  (Reported 
below,. 17  J.  &8.  68.) 

This  action  was  brought  to  recover  an  alleged  balance  on 
deposit  by  plaintiff  with  defendant. 

The  material  facts  are  stated  in  the  opinion. 

John  C.  Shaw  for  appellant.  The  check  was  not  avoided  or 
vitiated  by  the  alteration  so  as  to  affect  its  validity  or  impair 
its  effect  as  originally  drawn.  The  bank  is  entitled  to  charge 
it  against  the  account  of  the  maker  for  the  correct  amount,  and 
at  the  true  time  lie  made  it  payable.  {Susquehanna  Bk.  v. 
Loomis,  85  N.  Y.  207,  210;  Nat  Bk.  of  Com.  v.  Nat.  Bank- 
ing Afti,  55  id.  211 ;  Hall  v.  Fuller,  5  B.  &  C.  750 ;  S.  G,  8 
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D.  &  E.  464 ;  Redington  v.  Wood,  45  Oal.  406 ;  Morse  on 
Banking  [2d  ed.J,  344;  Marine  Bk.  v.  City  Bk.,  59  N.  T.  67, 
76-7;  White  v.  Continental  Bk.,  64  id.  316  ;  Pars,  on  Mer 
Law  [1st  ed.],  92;  2  Dan,  on  Neg.  Inst.  [3d  ed.],  §  1658 
2  Pars,  on  Bills,  80,  582;  Myers  v.  Henecke,  55  N.  Y.  412 
Booth  v.  Powers,  56  id.  22 ;  2  Pars,  on  Notes  and  Bills,  572 
2  Dan.  on  Neg.  Inst.,  §  1373 ;  2  Pars,  on  Notes  and  Bills, 
517,  574,  581 ;  6  Wait's  Act.  and  Def.  485.)  The  alteration 
of  the  date  of  a  check  is  not  a  material  alteration.  (2  Pars, 
on  Notes  and  Bills,  582  ;  Atkinson  v.  HandQr,  2  Ad.  &  El. 
628;  Morse  on  Banking  [3d  ed.],  345,  372.)  The  plaintiffs 
acts  amounted  to  a  direct  ratification  of  Morgan's  alteration, 
and  he  cannot  now  abandon  it  as  a  mistake  of  law.  (2  Pars, 
on  Notes  and  Bills,  575  ;  Booth  v.  Powers,  56  N.  Y-  22.)  The 
payment  of  the  money  on  the  $700  check  to  It.  J.  Morgan 
was  in  law  a  payment  to  defendant.  (Johnson  v.  Donnell,  90 
N.  Y.  1.)  The  bank  had  a  right  to  presume  the  body  of  the 
check  was  correct,  being  only  bound  to  know  its  depositor's 
signature.  (  White  v.  Continental  Bk.,  64  N.  Y.  316.)  The 
defendant  had  a  right  to  introduce  the  check  in  evidence  in 
the  form  in  which  it  received  it.  (  White  v.  Continental  Bk., 
64  N.  Y.  316 ;  2  Pars,  on  Notes  and  Bills,  582.)  The  defend- 
ant  was  wholly  free  from  negligence  in  paying  the  checks. 
(Whart.  on  Law  of  Neg.,  §  1 ;  Edw.  on  Bills  and  Notes,  303, 
310  ;  Tumhull  v.  Bowyer,  40  N.  Y.  456.) 

D.  M.  Porter  for  respondent.  The  alteration  of  the  date 
of  the  check  from  the  22d  to  the  21st  by  R.  J.  Morgan  was  a 
material  alteration.  (Eastman  v.  Shaw,  65  N.  Y.  522 ;  Cow- 
ing v.  Altman,  71  id.  435  ;  Marvin  v.  McGuUum,  20  Johns. 
288 ;  Hall  v.  Wilson,  16  Barb.  548  ;  Vance  v.  Zcrwther,  L.  R., 
1  Ex.  Div.  176 ;  Sloman  v.  Cox,  1  Cromp.,  M.  &  R.  471 ; 
S.  C,  5  Tyrw.  174 ;  Inglish  v.  Breneman,  5  Ark.  377  ;  4  Am. 
Dec.  96 ;  Prevost  v.  Oratz,  1  Pet.  0.  0.  364 ;  MoOrath  v. 
Clark,  56  N.  Y.  34 ;  Mohawk  Bk.  v.  Broderick,  10  Wend. 
304 ;  13  id.  133,  134 ;  Salter  v.  Burt,  20  id.  205 ;  Qodin  v. 
Bk.  of  Commonwealth,  6  Duer,  76;  Parsons  v.  North,  13 
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East,  516;  Brewster  v.  McCardle,  8  Wend.  479;  Miller  v. 
GiUeland,  9  Penn,  St  119 ;  Kennedy  v.  Lancaster  Co.  file., 
18  id.  347 ;  Bank  v.  Penick,  5  T.  B.  Monr.  [Ky.]  25 ;  U.  S. 
BJc.  v.  Russell,  3  Yeates  [Penn.],  391 ;  Henderson  v.  Wilton, 
6  How.  [Miss.]  65 ;  Hervey  v.  Harvey,  15  Me.  357  ;  Hocker 
v.  Jamison,  2  W.  &  8.  [Penn.]  438;  Humphrey  v.  Ouillow, 
13  N.  H.  385;  Chitty  on  Bills  [12th  Am.  ed.  from  Lon- 
don, 9th  ed.],  208,  209  [182*]  ;  Shepherd's  Touchstone,  68 ; 
Master  v.  Miller,  1  Smith's  Lead.  Cas.  pt.  2  [7th  Am.  ed.], 
1254;  &  a,  4  Term  R.  320;  5  id.  367;  2  H.  Black.  141; 
Outhwaite  v.  Zuntley,  4  Camp.  179 ;  Hall  v.  Fuller,  5  B.  & 
C.  750;  Adair  v.  Sanderson,  14  Reporter,  114;  Dan.  on 
Neg.  Lret.,  §£  1373,  1374,  1417,  1418 ;  SuffeU  v.  Governor 
and  Company  of  Bank  of  England,  4  L.  T.  Rep.  [E".  S.] 
146;  S.  C,  26  Alb.  L.  J.  406;  Bruce  v.  Westcott,Z  Barb. 
374 ;  Goodman  v.  Eastman,  4  N.  H.  455 ;  Sentance  v.  Poole, 
3  O.  &  P.  1 ;  AroAA  v.  Mercer,  6  Taunt.  76.)  The  plaintiff 
was  not  negligent.  (Baxendale  v.  Bennett,  note  to  Knox- 
ville  Bk.  v.  Clarke,  33  Am.  Rep.  137;  Z?&.  0^  Ireland  v. 
Evans  Charities,  5  H.  of  L.  Cas.  [Clark]  389 ;  Lehman  v.  C. 
B.  B.  &  B.  Co.,  U.  S.  Cir.  Ct.,  M.  D.  Alabama ;  4  Wood's 
U.  S.  C.  C.  560 ;  8.  C,  12  Fed.  Rep.  595.) 

Ruger,  Ch.  J.  The  relation  existing  between  a  bank  and  its 
depositor  is,  in  a  strict  sense,  that  of  debtor  and  creditor ;  but 
in  discharging  its  obligation  as  a  debtor,  the  bank  mast  do  so 
sabject  to  the  rules  obtaining  between  principal  and  agent. 

In  disbursing  the  customer's  funds,  it  can  pay  them  only  in 
the  usual  course  of  business,  and  in  conformity  to  his  directions. 
In  debiting  his  account  it  is  not  entitled  to  charge  any  pay- 
ments except  those  made  at  the  time  when,  to  the  person  whom, 
and  for  the  amount  authorized  by  him.  (  Wheeler  v.  Guild, 
20  Pick.  545  ;  Dan.  on  Neg.  Inst.,  §  1818.)  It  receives  the  de- 
positor's funds  upon  the  implied  condition  of  disbursing  them 
according  to  his  order,  and  upon  an  accounting  is  liable  for  all 
such  sums  deposited,  as  it  has  paid  away  without  receiving  valid 
direction  therefor.     The  bank  is  from  necessity  responsible  for 
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any  omission  to  discover  the  original  terms  and  conditions  of  a 
check,  once  properly  drawn  upon  it,  becanse  at  the  time  of  pay- 
ment, it  is  the  only  party  interested  in  protecting  its  integrity, 
who  has  the  opportunity  of  inspection,  and  it  therefore  owes 
the  duty  to  its  depositors  of  guarding  the  fund  intrusted  to  it,* 
from  spoliation.  This  liability  arises,  although  an  alteration  of 
a  material  part  of  his  order  has  been  effected,  even  though  it  be 
done  so  skillfully  as  to  defy  detection  by  examination.  (Dan. 
on  Neg.  Inst.,  §  1660.)  This  follows  from  the  fact  that  after 
it  is  put  in  circulation,  it  passes  beyond  the  reach  of  its  maker, 
who  has  no  opportunity  until  after  it  haa  fulfilled  its  office,  of 
inspecting  it,  and  protecting  himself  from  the  loss,  occasioned 
by  a  fraudulent  alteration.  This  opportunity  the  banker  has 
and  he  is  responsible  for  any  want  of  vigilance,  in  detecting  the 
alteration  of  an  order  after  it  has  once  been  correctly  drawn, 
with  its  blank  places  properly  filled  up,  and  is  put  in  circula- 
tion by  the  maker. 

The  liability  of  the  banker,  however,  for  a  loss  occasioned 
by  neglect  to  exercise  such  vigilance,  is  confined  to  the  maker 
alone.  So  far  as  other  parties,  through  whose  hands  an  altered 
check  passes,  are  concerned,  they  have  the  same  opportunity  for 
detecting  fraudulent  alterations  in  the  body  of  the  check  that  the 
banker  has,  and  as  to  them,  after  payment,  he  is  responsible  only 
for  the  genuineness  of  the  maker's  signature.  (Bank  of  Com- 
merce v.  Union  Bank,  3  N.  Y.  230.)  The  principle  stated  in 
White  v.  Continental  Bank  (64  N.  Y.  316),  Marine  National 
Bank  v.  National  City  Bank  (59  id.  67),  and  kindred  cases, 
that  the  drawees  of  a  check  or  bill  are  held  to  a  knowledge  of 
the  signature  only  of  their  correspondents,  the  drawers,  and  not 
for  a  want  of  knowledge  of  the  genuineness  of  the  body  of  the 
instrument,  applies  only  as  between  them  and  such  other  parties 
as  have  equal  opportunity  of  inspection,  and  equal  means  for 
determining  the  qxistenco  of  an  alteration.  Such  parties  take 
the  paper  relying  solely  upon  the  reputed  responsibility  of  their 
transferers,  and  the  other  parties  to  it,  and  its  apparent  gen- 
uineness, and  they,  thereforo,  deal  in  it  at  their  peril.  They 
have  no  duty  to  perform  in  respect  to  it  except  that  of  guard- 
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ing  their  own  interests,  and  in  buying  and  transferring  it  to 
others,  they  take  the  risk  of  loss,  occurring  from  fraudulent 
alterations. 

The  questions  arising  on  such  paper  between  drawee  and 
drawer,  however,  always  relate  to  what  the  one  has  authorized 
the  other  to  do.  They  are  not  questions  of  negligence  or  of 
liability  of  parties  upon  commercial  paper,  but  are  those  of 
authority  solely.  In  this  view  it  has  been  held  when  the  check 
of  a  depositor  was  fraudulently  altered  from  £3  to  £200  after 
issue,  and  was  paid  by  the  bank  at  the  latter  amount,  that  the 
bank  was  entitled  to  charge  only  £3  to  the  depositor.  Hall  v. 
Fuller,  5  B.  &  0.  750.  Bailet,  J.,  said:  "If  the  banker 
unfortunately  pays  money  belonging  to  the  customer  upon 
an  order  not  genuine  he  must  suffer,  and  to  justify  the  pay- 
ment he  must  show  that  the  order  was  genuine,  not  in  the  sig- 
nature only,  but  in  every  respect." 

The  question  of  negligence  cannot  arise  unless  the  depositor 
has,  in  drawing  his  check,  left  blanks  unfilled,  or  by  some 
affirmative  act  of  negligence  has  facilitated  the  commission  of 
a  fraud  by  those  into  whose  hands  the  check  may  come. 
{Young  v.  Orote,  4  Bing.   253;  Dan.  on  Neg.  Inst,  §  1659.) 

The  theory  that  a  party  who  makes  and  issues  commercial 
paper,  properly  and  carefully  drawn,  to  express  the  liability 
which  lie  intends  to  assume,  is  chargeable  with  negligence  on 
account  of  the  criminal  act  of  another  in  altering  it  after  its 
issue,  would  render  him  a  warrantor  against  such  acts  and  is 
repugnant  to  justice  and  reason. 

In  the  present  case  the  plaintiff,  on.  the  20th  of  April,  intend- 
ing to  be  absent  from  his  place  of  business  for  a  few  days, 
drew  his  check  on  the  defendant,  dated  April  22,  for  $700, 
payable  to  his  clerk,  one  Morgan,  for  the  purpose  of  enabling 
him  to  obtain  funds  to  pay  wages  becoming  due  to  the  drawer's 
employes  on  the  22d.  The  check  was  left  in  the  drawer's 
check-book  in  his  safe,  with  directions  to  Morgan,  who  had  a 
key  to  the  safe,  to  take  the  check  on  the  22d,  draw  the  money 
and  deliver  it  to  his  foreman  to  pay  out  to  the  employes  in 
case  the  drawer  did  not  return  before  noon  upon  that  day. 
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The  plaintiff  did  not  return  until  after  the  time  appointed,  but 
on  the  21st  Morgan  took  the  check  and  having  altered  the  date 
to  the  21st  drew  the  money  from  the  bank  and  absconded  with 
the  funds  on  the  same  day. 

The  check  as  drawn  conferred  no  authority  on  the  bank  to  pay 
it  before  its  date.  (Godin  v.  Bank  of  Commonwealth,  6  Duer, 
76;  Mohawk  BL  v.  Broderick,  10  Wend.  304;  8.  C,  13  id. 
133.)  Such  payment  did  not,  therefore,  justify  the  bank  in 
charging  the  check  to  the  plaintiff.  The  bank  undoubtedly 
had  the  same  right,  as  any  other  person,  to  purchase  a  post- 
dated check,  and  enforce  it  against  the  drawer  in  case  of  his 
liability  thereon.  This  right  to  enforce  payment,  however, 
depended  upon  the  question,  whether  the  purchaser  became 
a  bona  fide  holder  of  the  paper,  and  also  whether  it  was 
then  a  valid  obligation  of  the  maker.  A  material  altera- 
tion of  its  terms  after  execution  and  before  payment  would 
destroy  its  validity.  A  change  in  its  date,  whereby  the  time 
of  its  payment  was  accelerated,  was  undoubtedly  such  an 
alteration.  Thus  it  was  held  in  the  case  of  Vance  v.  Lowther 
(L.  K.,  1  Exch.  Div.  176),  where  the  date  of  a  check  had 
been  altered  from  March  2d  to  March  26th,  and  as  thus  altered 
was  attempted  to  be  enforced  against  the  drawer  by  one  who 
had  paid  value  to  an  unlawful  holder  for  it,  that  such  altera- 
tion vitiated  the  check,  and  no  recovery  could  be  had  thereon. 

Whenever  the  legal  rights  and  liabilities,  of  a  maker  of  com- 
mercial paper,  are  changed  in  a  material  respect  by  a  fraudu- 
lent alteration  of  the  obligation,  such  alteration  vitiates  the 
instrument,  and  the  question  whether  it  is  material  or  not  is 
one  of  law  for  the  court.  (2  Pars,  on  Notes  and  Bills,  582  ; 
2  Pars,  on  Cont.  721;  Dan.  on  Neg.  Inst.,  §§1373,  1658; 
Booth  v.  Powers,  56  N.  Y.  29.) 

The  absence  of  a  date  upon  a  negotiable  instrument  at  its 
inception,  or  the  fact  that  it  is  post  or  antedated,  may  not 
be  material  upon  the  question  of  its  validity  ;  but  when  a  date 
has  been  once  inserted,  and  its  time  of  payment  has  been  thus 
fixed,  such  date  is  material  and  cannot  be  altered  without  the 
consent  of  the  maker.  (Dan.  on  Neg.  Inst.,  1376-77,  1577-78; 
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2  Pars,  on  Notes,  552 ;  Stephens  v.  Graham,  7  Berg.  &  K. 
505.) 

In  the  present  case  the  check  was  never  a  valid  instrument 
for  any  purpose,  because  it  had  become  vitiated  by  a  fraudu- 
lent alteration  before  it  had  any  inception.  It  never  came 
into  the  hands  of  any  person,  entitled  to  enforce  it  for  any 
amount,  or  for  any  purpose,  as  against  its  maker.  The  whole 
object  of  the  check  had  failed,  before  the  legally  appointed  time 
for  its  payment,  by  reasou  of  the  unauthorized  act  of  the  bank 
in  paying  it,  and  thereby  enabling  the  fraudulent  holder  to 
abscond  with  its  proceeds.  The  check  was  never,  therefore,  a 
legal  obligation  enforceable  against  the  drawer  by  its  owner 
and  holder. 

It  is  claimed  by  the  appellant  that  even  if  it  be  held  that 
the  defendant  had  no  authority  to  pay  this  check  on  the  21st, 
that  having  become  its  owner  and  having  kept  it  until  after 
its  true  date,  it  was  then  entitled  to  charge  it  to  the  plaintiff, 
because  it  then  coresponded  not  only  as  to  amount,  but  as  to  the 
time  of  payment,  with  the  obligation  which  the  plaintiff 
intended  to,  and  did,  in  fact,  assume.  There  is  some  authority 
for  the  proposition  that  a  banker  after  payment,  has  the  right 
to  hold  an  altered  check  for  its  correct  amount  as  against  the 
maker.  (Hall  v.  Fuller,  supra ;  Susquehanna  Bk.  v.  Loomis, 
85  N.  T.  207 ;  Redington  v.  Woods,  45  Cal.  406.)  In  these 
cases,  however,  the  checks  had  received  a  legal  inception  upon 
their  delivery  to  holders  for  value,  and,  as  thus  delivered, 
authorized  their  drawees  to  pay  them,  and  debit  the  makers 
with  the  sum  originally  specified  therein.  Such  instruments 
not  only  conferred  authority  to  pay  their  true  amount,  upon 
their  drawees,  but  also  created  a  legal  liability  in  case  of  non-pay- 
ment, against  their  drawers  for  the  repayment  of  that  amount, 
and  the  right  to  enforce  such  power  or  liability  would,  no 
doubt,  pass  as  an  incident  to  the  transfer  of  the  check,  to  any 
holder  in  good  faith.  (2  Pars,  on  Bills  and  Notes,  582.)  But  we 
cannot  see  how  the  principle  stated  in  these  cases  can  benefit 
the  defendant,  for  the  possibility  that  the  check  could  ever 
become  a  legal  liability  in  the  hands  of  any  person  was 
SiCKKia  —  you  LY.  8 
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destroyed  by  its  fraudulent  alteration  before  inception.  In  the 
hands  of  Morgan  the  check  created  no  liability  in  his  favor 
against  its  drawer.  There  never  existed,  therefore,  either  a 
valid  written  obligation  against  the  plaintiff,  or  an  original 
legal  liability  to  any  one,  enforceable,  after  the  destruction  of 
the  written  instrument  by  its  fraudulent  alteration. 

The  transfer  of  the  check  by  Morgan,  under  the  circum- 
stances, could  not,  therefore,  carry  to  another  a  right  founded 
either  upon  the  vitiated  check,  or  upon  an  original  liability 
which  never  in  fact  existed. 

When  a  negotiable  instrument  constitutes  in  itself  the  only 
obligation  existing  against  its  maker,  all  remedies  thereon  are 
lost  by  its  fraudulent  alteration,  and  the  law  Refuses  to  create 
a  new  contract  to  supply  the  place  of  the  one  destroyed. 
{Booth  v.  Powers,  56  N.  Y.  31 ;  2  Pars,  on  Bills,  572 ;  Meyer 
v.  Huneke,  55  N.  T.  412.) 

It  follows  that  there  is  no  principle  upon  which  the  defend- 
ant has  the  right  to  charge  the  check  in  question  for  any 
amount  to  the  plaintiff. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jambs  Hughes,  Respondent,  v.  The  Sun  Mutual  Insurance 
Company,  Appellant. 

The  D.  L.  &  W.  R.  R.  Co.  shipped  on  board  a  boat  owned  by  plaintiff  a 
load  of  coal  which  by  the  bill  of  lading  he  agreed  to  transport  to  N.  H. 
and  deliver  to  the  consignees  "  or  their  assigns  (dangers  of  the  sea  ex- 
cepted),  they  paying  freight."  While  en  route  and  in  tow  of  another 
vessel  a  storm  arose,  the  boat  was  cast  loose,  and  the  captain  having 
attached  a  buoy  to  her,  left  her  and  she  sank.  The  boat  and  cargo  were 
insured  in  separate  companies,  the  latter  by  defendant.  Plaintiff  notified 
the  insurers  of  the  "  misfortune/'  claiming  a  total  loss  ;  his  policy,  how- 
ever, provided  that  the  insured  should  not  have  a  right  to  abandon  the 
boat,  except  in  case  of  absolute  total  loss,  and  that  the  acts  of  the  parties 
in  saving  the  property  insured,  in  case  of  disaster,  should  not  be  con- 
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sidered  aa  a  waiver  or  acceptance  of  an  abandonment,  but  should  "  be 
considered  as  done  for  the  benefit  of  all  concerned  and  without  prejudice 
to  the  rights  of  either  party."  The  insurers  refused  to  receive  the  loss 
and  notified  plaintiff  that  they  intended  to  raise  the  boat.  The  owners  of 
the  coal  "  sold,  abandoued  and  set  over  "  their  iuterest  in  it  to  defend- 
ant ;  which  company,  in  connection  with  the  insurer  of  the  boat,  entered 
into  a  contract  with  a  wrecking  company,  by  which  the  latter  agreed  to 
raise  the  boat  and  cargo  and  deliver  them  alongside  dock  in  N.  H.  for  a 
sum  specified.  The  contract  was  performed  by  the  wrecking  company, 
save  a  few  tons  of  coal  on  deck,  which  were  lost,  and  plaintiff  was  notified 
by  the  insurer  of  the  boat  to  go  to  N.  H.  and  take  charge  of  it.  The  loss 
was  treated  and  settled  as  a  partial  one,  and  plaintiff  paid  the  expense  of 
recovery.  He  notified  defendant  of  his  claim  for  freight  and  forbade  the 
removal  of  the  cargo  until  it  was  paid.  The  defendant,  however,  re- 
moved and  sold  the  coal.  In  an  action  for  a  conversion  of  the  coal, 
plaintiff's  complaint  was  dismissed.  Held  (Roger,  Ch.  J.,  Earl  and 
Finch,  J  J.,  dissenting)  error ;  that  as  payment  of  freight  was  made  a 
condition  of  delivery,  the  cargo  became  bouud,  until,  by  some  default  or 
some  event  which  put  an  end  to  the  voyage,  it  became  impossible  to  ful- 
fill the  contract,  and  as  the  coal  in  fact  reached  the  port  of  destination, 
the  contract  to  carry  was  apparently  fulfilled  by  plaintiff,  and  that  for 
delivery  would  have  been,  but  for  the  interference  of  defendant;  that 
neither  it  nor  the  original  owner  of  the  coal  had  the  right  to  take  it 
until  payment  of  freight  ;  that  an  abandonment  of  the  cargo  by  the 
shipper  could  not  affect  the  boat,  and  as  to  it  there  was  no  abandonment 
consummated  ;  that  the  voyage  was  not  lost,  and  under  the  stipulations  of 
the  policy  the  recovery  of  the  boat  must  be  considered  for  the  benefit 
and  on  account  of  the  owner ;  that  unless  voluntarily  relinquished  by 
plaintiff,  the  legal  possession  which  he  hod  of  the  cargo  continued  after 
the  accident;  and  at  most  the  question  as  to  whether  or  not  there  was 
such  a  relinquishment  was  one  of  fact  for  the  jury. 

(Argued  June  11, 1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  March  15, 1883,  which  reversed  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

II.  Kettdlj  for  appellant.  Under  a  bill  of  lading,  there  must 
be  delivery  at  destination.  (69  N.  Y.  234.)  No  promise  to 
pay  pro  rata  freight  can  be  implied  in  this  case.     (Dunnett  v. 
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Tomhagen,  3  John9.  151;  WaUerstein  v.  Columbia  Ins.  Co., 
44  N.  T.  211 ;  3  Kent,  320,  and  notes ;  69  N.  Y.  236  ;  9  Johns. 
189;  2  Bosw.  204.)  There  was  no  voluntary  acceptance  of 
the  coal.  (69  N.  Y.  236  ;  9  Johns.  188,  191.)  The  securing 
by  an  insurer  of  his  salvage  is  a  very  different  thing  from 
taking  of  cargo  by  a  consignee,  and  the  two  cases  are  distin- 
guished in  the  books.  Insurers  are  never  liable  for  freight. 
{Marine  Ins.  Co.  v.  U.  Ins.,  9  Johns.  190;  24  M.  Y.  454.) 
The  mere  fact  that  the  coal  reached  New  Haven  is  not  enough. 
Salvage  service  does  not  entitle  the  ship-owner  to  freight. 
( WaUerstein  v.  Col.  Ins.  Co.,  44  N.  Y.  217.)  Assuming  a 
right  to  freight,  plaintiff  cannot  maintain  the  action  because 
he  had  not  possession  of  the  coal,  actual  or  constructive,  and 
had  no  right  to  the  immediate  possession.  (81  N.  Y.  290; 
Goulei  v.  Assder,  22  id.  225 ;  Hill  v.  Carnley,  11  id.  501 ;  17 
id.  202 ;  Maiming  v.  Monaghan,  28  id.  585 ;  1  Chitty's  PI. 
154,  169 ;  Walker  v.  McNaughton,  16  Vt.  388.)  The  princi- 
ples of  law  applicable  have  not  been  changed  by  the  Oode,  and 
plaintiff  cannot  in  any  form  complain  of  a  taking  and  sale  where 
he  had  no  right  to  the  possession  of  the  property.  {Ooulet  v. 
Assder,  22  N.  Y.  238 ;  Manning  v.  Monaghan,  28  id.  589 ; 
Hale  v.  Omaha  Nat.  Bk.,  49  id.  631.)  In  this  case  the  ship- 
pers of  the  coal  are  liable.  {McKibbin  v.  Peck,  39  N.  Y.  262.) 
The  coal  sold  to  pay  the  salvage  expenses  could  not  be  charged 
with  freight.  ( Atlantic  Mut.  Ins.  Co,  v.  Bird,  2  Bosw.  204 ; 
Daniels  v.  Atlantic  Mut.  Ins.  Co.,  24  N.  Y.  453.) 

Edward  D.  McCarthy  for  respondent.  If  the  owner  oi  the 
cargo  in  a  vessel  takes  it,  the  carrier's  action  can  only  be  main- 
tained for  the  conversion  of  his  own  lien  for  freight ;  that  is 
to  say,  for  his  special  interest  in  the  cargo ;  but  as  against  any 
or  all  other  persons  who  take  or  intermeddle  with  it,  the  action 
must  be  brought  for  the  conversion  of  the  whole  property. 
{Morgan  v.  Condon,  4  Comst.  552 ;  Bailey  v.  Shaw,  4  Foster, 
297;  White  v.  Vann,  6  Humph.  70;  Little  v.  Fossetb,  34 
Me.  545 ;  Ely  v.  Ehle,  3  Comst.  506 ;  The  Propeller  Com- 
merce, 1  Black,  574  ;  Merrick  v.  Brainard,  38  Barb.  574 ;  H. 
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R.  R.  R.  Co.  v.  Lounsberry,  25  id.  597 ;  Wooley  v.  Edson, 
36  Vt.  214 ;  Tuthill  v.  Wheeler,  6  Barb.  364  ;  Benjamin  v. 
Stremple,  13  111.  466 ;  1  Hill,  on  Torts,  522,  note.)  Under  the 
old  forms  of  action  trespass  was  the  proper  and  peculiar  form 
of  action  to  bring.  (Ely  v.  EMe,  3  Oomst.  506.)  If,  at  the 
time  the  wrongful  act  was  done,  the  plaintiff  was  in  posses- 
sion of  the  cargo,  either  actual  or  constructive,  he  can  maintain 
this  action.  He  can  recover  for  the  full  value  of  the  cargo, 
unless  the  defendant  was  the  general  owner,  or  had  been  subro- 
gated to  the  rights  of  the  general  owner.  As  against  the  owner 
he  can  recover  for  the  valae  of  his  lien  or  special  property  in 
the  cargo.  (Benjamin  v.  Stremple,  13  111.  466;  Tuthill  v. 
Wheeler,  6  Barb.  364 ;  1  Hill,  on  Torts,  522,  note ;  Story  on 
Bail.  [7th  ed.],  §  588  ;  Rant  v.  Haskell,  24  Me.  329 ;  Sullivan 
v.  Park,  33  id.  438 ;  Smith  v.  Wright,  15  Barb.  51 ;  McKibben 
v.  Peck,  39  N.  T.  262 ;  HubbeWs  Case,  74  id.  246 ;  V  Donovan 
v.  Two  hundred  and  forty  Tons  of  Coal,  8  Fed.  Kep'r,  368.) 
Plaintiff,  having  completed  his  contract,  acquired  a  full  and 
perfect  lien  in  the  cargo,  of  which  no  one,  not  even  the  true 
owner,  could  deprive  him.  And  against  every  one  but  the 
trae  owner  he  was  entitled  to  recover  for  the  full  value  of  the 
property.  (Sprague  v.  Hornier,  82  N.  T.  466.)  On  the  facts 
proved  as  between  shipper  and  consignee,  the  law  presumes 
that  the  consignee  was  the  owner.  (Potter  v.  Lansing,  1 
Johns.  215;  Lawrence  v.  Minturn,  17  How.  [U.  S.]  100.) 
And  as  between  the  carrier  and  the  owner  of  the  cargo,  the 
carrier's  lien  would  have  taken  precedence  of  the  wrecker's 
lien,  even  had  the  latter  not  been  satisfied  by  fall  payment. 
(HvhbeWs  Case,  74  N.  Y.  257.) 

Danforth,  J.  The  complaint  states  that  in  November, 
1881,  the  plaintiff  as  a  common  carrier  and  owner  of  the  boat 
" Arizona"  had,  upon  it  and  in  his  possession,  coal  of  the 
value  of  $1,000,  which  he  had  carried  from  New  York  to 
New  Haven  on  freight ;  that  the  defendant,  a  domestic  cor- 
poration, by  violence  took  it  from  the  boat. 

The  answer  of  defendant  admits  its  corporate  character, 
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but  denies  the  other  allegations.  It  also  set  up  new  matter, 
but  no  question  arises  on  the  pleadings. 

On  the  trial  of  the  issues  before  a  judge  and  jury,  the  char- 
acter and  ownership  of  the  plaintiff  was  proved,  and  that 
the  coal,  in  all  two  hundred  and  seventy-three  tons,  including 
seventeen  on  deck,  was  shipped  under  a  bill  of  lading  by  the 
D.,  L.  &  W.  Railroad  Company  4t  for  account  of  R.  II.  Wil- 
liams &  Co."  of  New  Haven,  and  to  be  delivered  to  them 
tc  or  their,  assigns  (dangers  of  the  seas  excepted),  they  paying 
freight  at  the  rate  of  seventy  cents  per  ton."  While  on  tho 
voyage  and  near  New  Haven  a  heavy  storm  was  encountered, 
and  the  captain  having  first  tied  "  a  big  buoy  to  the  end  of  the 
boat,  and  located  her  where  she  would  be  easily  found,"  left 
the  boat  and  it  sunk. 

The  boat  and  cargo  were  insured ;  the  boat  by  the  Buffalo 
Insurance  Compauy ;  and  in  pursuance  of  the  terms  of  the 
policy  the  owner  notified  them  of  the  "  misfortune,"  claim- 
ing a  total  loss.  But  the  policy  provided  that  the  insured 
should  "  not  have  a  right  to  abandon  the  vessel,  except  in  the 
case  of  an  absolute  total  loss,"  and  that  "  the  acts  of  the  insured 
or  insurers,  or  their  agents,  in  recovering,  saving  and  preserv- 
ing the  property  insured,  in  case  of  disaster,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  an  abandonment, 
nor  as  affirming  or  denying  any  liability  under  this  policy, 
but  such  acts  shall  be  considered  as  done  for  the  benefit  of 
all  concerned,  and  without  prejudice  to  the  rights  of  either 
party." 

Under  these  provisions  the  insurers  refused  to  receive  the 
loss,  and  in  reply  to  the  owner's  notice,  informed  him  that 
they  intended  to  raise  the  boat. 

The  defendant  insured  the  cargo  on  account  of  the  D., 
L.  &  W.  Railroad  Co.,  and  they,  in  consideration  of  the 
payment  of  its  value,  "  sold,  abandoned  and  set  over"  the  coal 
and  their  interests  in  it  to  the  defendant.  Soon  thereafter 
negotiations  between  the  two  insurance  companies  and  the 
Baxter  Wrecking  Company  resulted  in  a  proposal  by  the  latter, 
in  substance,   to  raise  the  boat  and  cargo  of  coal,  "  and  dc- 
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liver  them  alongside  dock  in  New  Haven,  to  be  discharged  for 
and  in  consideration  of  the  sum  of  $1,000,  to  be  apportioned 
between  the  boat  and  cargo  according  to  the  laws  and  usages 
of  general  average  in  such  cases."  This  was  agreed  to.  Under 
the  agreement  the  boat  was  raised,  and  with  all  its  cargo  on 
board  save  the  seventeen  tons  deck-load,  taken  to  the  wharf  at 
New  Haven.  While  there  the  plaintiff  was  notified  by  the 
Buffalo  Insurance  Company  to  go  to  New  Haven  and  take 
charge  of  the  boat.  He  notified  the  defendant  of  his  claim 
for  freight  money  and  forbade  the  removal  of  the  cargo  until 
it  was  satisfied.  The  president  of  the  company  replied  "he 
was  not  obliged  to  pay  it,  and  would  take  the  coal  in  spite  of 
him."  After  this  the  coal  was  sold  by  defendant's  directions, 
the  wrecking  company's  charges  satisfied,  and  the  balance  paid 
over  to  the  defendant. 

At  the  close  of  the  trial  the  court  was  asked  to  direct  a 
verdict  for  the  plaintiff,  and  this  being  denied,  the  plaintiff 
requested  the  trial  judge  to  submit  to  the  jury  the  question 
whether  or  not  the  plaintiff  neglected  and  declined  to  raise 
the  cargo  and  complete  the  voyage,  and  also  whether  or  not 
he  "  abandoned  the  cargo  and  the  boat.' '  This  also  was  refused, 
and  on  motion  by  defendant  the  complaint  was  dismissed. 

The  General  Term  granted  a  new  trial.  "We  think  properly. 
When,  as  in  this  case,  payment  of  freight  is  a  condition  of  de- 
livery, the  cargo  becomes  bound  to  the  boat  from  the  time  it 
is  received  on  board,  until  by  some  default  on  its  part,  or  some 
event  which  puts  an  end  to  the  voyage,  it  becomes  impossible 
to  fulfill  the  contract  of  affreightment  (Abb.  on  Ship.  595), 
and  if,  in  fact,  it  reaches  the  port  of  destination,  so  that  de- 
livery can  be  made,  whether  by  the  boat  named  or  by  another 
agency  set  in  motion  by  the  original  carrier,  or  by  one  stand- 
ing in  his  place,  freight  is  earned,  the  lien  continues  and  can 
be  enforced.  This  follows  from  the  rule,  entirely  well  settled, 
that  as  between  the  owner  and  insurer  a  total  loss  of  freight 
arises  only  where  tiie  ship  and  cargo  are  wholly  lost,  bat  if,  al- 
though the  ship  itself  be  wrecked  and  utterly  lost,  the  master 
can  reship  and  forward  the  goods  by  reasonable  endeavor  and 
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reasonable  cost,  it  is  his  duty  to  do  so.  (Hubbell  v.  OU  W. 
Insurance  Co.,  74  N.  Y.  246.) 

Here  it  is  undisputed  that  all  save  the  deck-load  did  reach 
the  place  of  destination  and  was  there  disposed  of  by  the  as- 
signees of  the  cargo,  to  whom  its  shippers  undertook  to  trans- 
fer it.  Apparently,  then,  the  contract  to  carry  was  fulfilled, 
and  the  contract  to  deliver  would  have  been  but  for  the  inter- 
ference of  the  defendant.  If  by  preventing  delivery  to  the 
consignees,  it  has  prevented  the  boat  earning  full  freight, 
that  circumstance  cannot  be  to  its  advantage.  The  defendant 
assumes  that  the  shippers  were  the  owners  and  had  the  right  of 
control.  If  so  the  abandonment  of  the  cargo  to  its  insurers 
can  have  no  other  effect  than  to  put  them  in  f)lace  of  the  in- 
sured, and  make  a  delivery  of  the  coal  to  them,  as  valid  for  the 
purpose  of  earning  freight  as  would  have  been  a  delivery  to  the 
owner,  but  neither  could  take  it  against  the  will  of  the  ship- 
master until  payment  of  freight. 

The  learned  counsel  for  the  appellant  does  not  claim  that  on 
the  part  of  the  owner  of  the  ship  there  was  a  consummated 
abandonment.  He  says  the  plaintiff  "  tried  to  abandon.  Under 
a  clause  in  his  policy  he  could  not  do  this  if  insurers  refused 
to  accept  abandonment ;  they  did  refuse."  Again  he  says : 
"  The  refusal  of  his  insurers  to  accept  his  abandonment  was 
notice  that  the  insurers  would  attempt  to  raise  the  boat,  and 
they  told  him  60  from  the  first."  The  terms  of  the  policy, 
already  referred  to,  justify  that  claim.  How,  then,  can  it  be 
said  that  there  was  an  abandonment  by  him  3  An  abandon- 
ment of  the  cargo  by  the  shippers  or  owners  could  not  affect 
the  boat.  An  actual  abandonment  of  the  boat  to  its  insurer 
would  have  presented  a  different  question.  The  freight  pend- 
ing would  go  with  it  as  incident  to  the  ownership,  and  if  finally 
earned,  would  belong  to  the  abandonee.  It  would  have  not 
only  the  title  to  the  boat,  but  the  possession  and  the  advan- 
tages resulting  from  a  completion  of  the  voyage.  But  there 
was  no  abandonment  to  the  insurers.  The  appellant's  claim 
is  that  the  plaintiff  abandoned  the  voyage  and  treated  it  as  put 
an  end  to,  without  the  possibility  of  renewal  and  without  the 
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intention  of  resuming  it.  If  that  be  so,  then  the  contract  was 
indeed  dissolved.  On  the  other  side  is  the  contention  that  the 
question  was  not  one  of  law,vbut  at  most  one  of  fact  for  the  jury 
to  answer  upon  the  evidence.  In  that  case  the  exception  to  the 
refusal  of  the  trial  judge  to  submit  it  to  them  was  well  taken. 
It  is  to  be  observed  that  the  boat  was  in  tow  from  New  York, 
aided  neither  by  sails  of  its  own  or  steam,  but  carried  along  by 
the  motive  power  of  another  vessel ;  that,  when  by  stress  of 
weather  it  was  cast  loose  and  submerged,  the  place  was 
marked  by  a  buoy,  to  which  before  sinking  it  was  attached. 
The  object  of  this  was  that  it  might  easily  be  found.  No 
other  consequences  in  fact  or  law  resulted  from  the  sinking 
of  the  boat  through  the  water  to  the  bottom  than  would  have 
attended  its  stranding.  In  either  case,  although  disabled  from 
completing  her  voyage,  the  owner  might  still  earn  the  whole 
freight  by  making  the  necessary  repairs,  or  by  sending  the 
cargo  to  the  place  of  its  destination  in  another  boat.  Here 
the  boat,  as  the  event  clearly  showed,  was  in  position  to  be 
reached,  repaired  and  sent  on ;  no  removal,  even  of  the  coal, 
being  necessary.  The  voyage,  therefore,  was  not  lost,  and 
under  the  stipulations  of  the  policy  the  recovery  of  the  boat 
must  be  considered  as  undertaken  for  the  benefit  and  on  ac- 
count of  its  owner.  The  insurance  on  the  boat  was  for  the 
voyage.  Neither  boat  nor  cargo  were  in  fact  lost.  The  boat 
was  insured  for  $1,200.  The  owner  was  paid  $750,  and  of 
that  about  $300  went  to  the  Baxter  company.  The  loss  was  a 
partial  loss  only,  and  so  treated.  The  boat  at  no  time  ceased 
to  be  the  property  of  the  plaintiff,  and  the  expense  of  recovery 
was  borne  by  him. 

Upon  the  point  now  before  us  the  evidence  of  the  plaintiff 
and  the  president  of  the  defendant  is  important.  The  former 
testified  that  he  at  once,  after  the  accident,  informed  the  de- 
fendant of  the  attachment  of  the  buoy  and  its  purpose,  and 
that  the  Buffalo  Insurance  Company  were  going  to  raise  the 
boat.  He  claimed  his  lien  and  forbade  the  removal  of  the 
cargo  until  freight  was  paid.  The  testimony  of  the  president 
hardly  raises  a  conflict.  He  remembers  the  interview  with 
Sickels — Vol.  LV.  9 
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the  plaintiff  soon  after  the  loss,  and  while  unable  to  remember 
the  exact  language  used,  says:  "  The  effect  of  it,  and  the  con- 
clusion. I  came  to  was  that  he  didn't  mean  to  do  any  thing  to 
get  the  vessel  up ;  I  think  I  said  to  him  that  being  insured  in 
the  Buffalo  company  to  the  amount  of  $1,200,  I  supposed  he 
had  abandoned  it,  and  we  would  have  to  make  our  own  ar- 
rangements ;  I  can't  remember  the  exact  language,  but  that 
is  the  conclusion  we  came  to,  and  he  gave  me  to  understand 
that."  He  testified,  however :  "  Hughes  did  not  tell  me  in  so 
many  words  that  he  had  abandoned  the  boat  and  would  have 
nothing  to  do  with  it ;  he  gave  me  the  impression  he  was  going 
to  have  nothing  more  to  do  with  it,"  and  admits  he  was  forbid- 
den to  take  the  cargo  from  the  boat.  But  if  there  was  con- 
tradiction, the  construction  of  the  testimony  was  for  the  jury. 
Unless  voluntarily  relinquished  by  the  plaintiff,  the  legal  pos- 
session which  he  had  of  the  cargo  continued  after  as  it  was  be- 
fore the  accident,  and  1  am  unable  to  find  any  thing  in  the 
appellant's  points  which  should  relieve  the  defendant  from 
answering  for  such  damages  as  the  plaintiff  sustained  by  being 
deprived  of  it.  The  case  should,  therefore,  have  been  given 
to  the  jury. 

It  does  not  follow  that  the  recovery  should  include  the  full 
value  of  the  cargo.  It  may  extend  no  farther  than  the  value 
of  the  plaintiff's  special  property,  and  this  again  be  diminished 
by  subjecting  it  to  a  share  of  the  expense  incurred  for  its  re- 
covery. Neither  of  these  questions  are  before  us.  It  is  enough 
that  we  now  concur  with  the  court  below  in  the  decision  that 
the  plaintiff  was  improperly  turned  out  of  court. 

The  order  appealed  from  should,  therefore,  be  affirmed,  and 
the  plaintiff,  in  pursuance  of  the  stipulation,  have  judgment 
absolute. 

Earl,  J.  (dissenting).  It  is  not  important  to  determine  upon 
this  appeal  whether  the  plaintiff  was  entitled  to  any  freight 
for  the  transportation  of  the  coal,  nor,  if  any,  how  much.  He 
was  probably  entitled  to  the  whole  of  his  freight  less  his  share 
of  contribution  on  account  thereof  with  the  vessel  and  cargo  to 
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the  salvage  expenses ;  and  for  the  purposes  of  this  appeal  we 
will  assume  he  was.  His  complaint  was,  however,  properly 
dismissed  at  the  trial.  The  action  is  purely  one  for  a  wrong- 
ful conversion  of  the  coal.  There  is  no  allegation  in  the  com- 
plaint of  any  contract  or  of  any  money  due  or  earned  for  freight. 
The  allegations  are  as  follows :  "  That  the  defendant  now  is, 
and  at  the  time  mentioned  in  this  complaint  was,  a  domestic 
corporation.  That  heretofore,  to-wit,  on  the  5th  day  of  No- 
vember, 1881,  this  plaintiff,  who  then  was  and  now  is  a  com- 
mon carrier,  had  in  his  possession  and  on  board  the  boat  " Ari- 
zona" of  which  he  was  owner,  a  large  quantity  of  coal,  which 
he  had  carried  from  the  port  of  New  York  to  the  port  of  New 
Haven  on  freight.  The  value  of  said  coal  was  at  least  $1,000. 
On  the  day  last  aforesaid  the  defendant,  by  its  agents  and  ser- 
vants, entered  upon  said  boat  and  by  force  and  arms  took 
therefrom  the  cargo  aforesaid,  in  all  to  the  damage  of  this 
plaintiff  in  the  sum  of  $1,000,  for  which  sum  he  prays  for 
judgment  against  the  defendant  with  interest  and  the  costs  and 
disbursements  of  this  action." 

It  appears  that  the  coal  was  shipped  by  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  and  insured  for  it  by 
the  defendant,  and  that  the  railroad  company  assigned,  trans- 
ferred and  abandoned  the  coal  and  all  its  claim  and  interest 
therein  to  the  defendant.  Hence  the  defendant  had  all  the  right 
to  the  coal  of  a  general  owner  and  cannot  be  treated  as  a  wrong- 
doer in  ordering  it  to  be  sold  and  removed  from  the  boat 
unless  at  the  time  of  such  sale  and  removal  the  plaintiff  had  a 
lien  thereon  for  his  freight. 

While  there  was  not  formal  proof  that  the  railroad  company 
owned  the  coal;  it  may  be  inferred,  in  the  absence  of  other 
proof,  that  it  was  owner,  from  the  fact  that  it  shipped  the  coal 
and  insured  it.  And  further,  it  was  assumed  upon  the  trial 
that  it  was  owner,  and  the  point  that  the  defendant  had  not 
shown  sufficient  title  to  the  coal  and  did  not  stand  in  the  place 
of  the  original  owner  was  not  taken  at  the  trial. 

It  remains  only  to  be  determined,  whether,  at  the  time  of  the 
alleged  conversion  of  the  coal,  the  plaintiff  had  a  lien  thereon 
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for  his  freight  which  was  destroyed  by  the  acts  of  the  defend- 
ant. 

Carriers  by  land  and  water  have  a  lien  upon  the  goods  trans- 
ported for  their  freight,  bnt  the  lien  is  lost  when  they  volun- 
tarily allow  the  goods  to  pass  oat  of  their  possession,  and  in 
this  way  we  think  the  plaintiff  lost  his  lien. 

Plaintiff's  vessel  with  the  coal  was  sunk  in  not  less  than 
forty  feet  of  water  on  the  5th  day  of  November,  1881,  and  he 
left  it  where  it  sank,  never  thereafter  attempting  to  rescue  it, 
or  to  complete  its  voyage,  or  manifesting  the  least  intention  to 
do  so.  The  cargo  was  insured  for  the  owner  by  the  defendant, 
and  the  vessel  was  insured  for  the  plaintiff  by  the  Buffalo 
Insurance  Company.  Soon  after  the  sinking  of  the  vessel  the 
plaintiff  gave  notice  thereof  to  the  Buffalo  Insurance  Company, 
the  defendant,  and  the  shipper  of  the  coal,  and  he  made  to  the 
Buffalo  Insurance  Company  proofs  of  a  total  loss  and  offered 
to  abandon  the  vessel.  That  company  refused,  under  the  terms 
of  its  policy,  to  accept  an  abandonment  for  a  total  loss,  and  an- 
nounced its  intention,  in  pursuance  of  the  policy,  to  try  to 
recover  the  Vessel  for  the  benefit  of  all  concerned. 

Thereafter,  on  the  17th  day  of  November,  the  Buffalo  Insur- 
ance Company  and  the  defendant  made  a  contract  with  the  Bax- 
ter "Wrecking  Company  to  recover  the  vessel  and  cargo  and  de- 
liver them  at  New  Haven,  the  port  of  destination,  for  the  sum 
of  $1,000,  to  be  apportioned  between  the  vessel  and  cargo  ac- 
cording to  the  laws  and  usages  of  general  average  in  such  cases. 
The  wrecking  company  raised  the  vessel  and  cargo  and  by 
means  of  pontoons  transported  them  to  New  Haven,  and 
while  they  were  there  and  the  vessel  was  unable  to  float  alone, 
being  held  up  by  chains  passing  under  it  and  fastened  to  the 
pontoons,  the  defendant  ordered  the  agent  of  the  wrecking 
company  to  discharge  and  sell  the  coal,  and  this  he  did ;  and 
after  deducting  the  share  of  the  salvage  expenses  chargeable  to 
the  coal  he  paid  over  the  balance  of  the  proceeds  to  the  de- 
fendant. 

After  the  vessel  and  coal  had  reached  New  Haven,  the 
plaintiff  notified  the  defendant  not  to  remove  the  cargo  from 
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the  vessel  without  paying  his  freight.  But  he  did  not  resume 
actual  possession  of  the  vessel  until  after  it  was  unloaded 
and  removed  to  a  dry  dock  at  Jersey  City.  The  claim  of  the 
plaintiff  is  that  he  remained  during  all  this  time  in  the  con- 
structive possession  of  the  vessel  and  that  the  insurance  com- 
panies and  the  wrecking  company  could  be  treated  as  his 
agents.  They  were  not  his  agents ;  they  did  not  assume  to 
act  as  such,  and  they  could  not  bind  him  by  any  thing  they  did. 
He  was  not  bound  by  the  agreement  made  with  the  wrecking 
company,  nor  bound  to  pay  the  compensation  agreed  upon. 
The  three  companies  were  all  engaged  as  salvors,  and  their 
primary  purpose  was  to  secure  benefits  to  themselves  and  not 
to  the  owner  of  the  property.  The  fact  that  the  plaintiff 
might  derive  some  benefit  from  the  salvage  service  did  not 
make  the  salvors  his  agents.  The  primary  purpose  of  all  sal- 
vors is  to  benefit  themselves  by  what  they  can  make  out  of 
the  salvage,  and  the  fact  that  the  owners  of  the  vessel  or  cargo 
may  also  derive  benefits  never  makes  the  salvors  their  agents. 
Here  the  Buffalo  Insurance  Company  owed  the  plaintiff  no 
duty  as  to  his  freight  which  they  had  not  insured,  and  it  was 
under  no  obligation  to  aid  him  in  earning  that.  Its  sole  duty 
was  to  indemnify  him  as  to  the  vessel  to  the  extent  of  its  insur- 
ance. It  was  not  bound  to  raise  or  save  the  cargo.  For  the 
purpose  of  raising  the  ve'ssel  it  could  have  removed  the  coal 
therefrom  and  left  it  beneath  the  waters  without  violating  any 
right  of  the  plaintiff.  So,  too,  neither  the  defendant  nor  the 
shipper  owed  the  plaintiff  any  duty  to  raise  either  the  coal  or 
the  vessel.  In  the  contract  with  the  wrecking  company  the 
defendant  was  seeking  to  save  the  coal  and  the  Buffalo  Insur- 
ance Company  to  save  the.  vessel,  and  the  one  was  really  to  pay 
for  raising  the  vessel  and  the  other  for  raising  the  coal.  Under 
them  and  for  them  the  wrecking  company  undertook  to  perform 
the  salvage  service,  and  it  took  possession  of  the  vessel  and 
cargo,  and  took  both  into  the  port  of  New  Haven.  It  cannot  be 
doubted  that  it  then  had  possession  of  the  vessel  and  coal  and 
had  a  lien  upon  both  for  the  salvage  service.    It  was  while  it 
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thus  had  possession  that  the  coal  was  discharged  and  sold  by  it 
under  the  direction  of  the  defendant. 

It  cannot  be  said  that  the  original  t&king  of  the  vessel  while 
it  was  beneath  the  water  was  unlawful  because  that  was  with  ' 
the  assent  of  the  plaintiff.  When  informed  that  the  insurance 
company  intended  to  make  efforts  to  recover  the  vessel  he 
made  no  objection.  By  his  silence,  making  no  objection,  and 
making  no  effort  to  recover  the  vessel  or  cargo,  he  must  be 
held  to  have  assented  to  all  that  was  done  until  the  boat  reached 
New  Haven,  and  at  that  point  of  time  the  boat  and  cargo  were 
out  of  his  possession,  and  the  owner  of  the  cargo  had  resumed 
control  of  the  same,  and  the  plaintiff  had  thus  lost  his  lien. 

Thereafter  his  remedy,  if  any,  for  his  freight  was  an  action 
ex  contractu  against  the  shipper  or  the  defendant,  and  not  an 
action  in  tort  on  account  of  any  lien  upon  the  cargo  ;  or  he 
might  have  brought  an  action  in  equity  against  the  shipper,  the 
insurance  companies  and  the  salvors,  and  thus  obtained  an  ad- 
justment of  the  salvage  expenses  and  an  award  for  the  balance 
due  him  for  his  freight. 

If  we  hold,  as  we  must,  that  the  plaintiff  is  not  in  any  form 
of  action  entitled  to  recover  for  his  freight  more  than  what 
was  left,  after  deducting  therefrom  his  share  of  the  salvage  ex- 
penses, then  it  is  certainly  quite  extraordinary  to  hold  that  a 
recovery  can  be  had  in  a  pure  action' of  tort  against  the  defend- 
ant, also  liable  to  contribute  to  salvage  expenses,  without  the 
presence  of  all  the  parties  liable  to  such  contribution  ;  or  in 
other  words,  that  in  an  action  of  trover  or  trespass  to  recover 
the  value  of  the  whole  cargo  against  the  owner  thereof,  the  sal- 
vage expenses  can  be  adjusted  between  freight,  cargo  and  ves- 
sel without  the  presence  of  the  other  parties  interested  therein. 

I  am,  therefor,  of  opinion  that  the  order  of  the  General  Term 
should  be  reversed  and  the  judgment  of  the  Trial  Term  af- 
firmed, with  costs. 

Rapallo,  Andebw8  and  Miller,  JJ.,  concur  with  Danforth, 
J.,  for  affirmance,  Rugbr,  Ch.  J.,  and  Fjnoh,  JJ.,  concur  with 
Earl,  J.,  dissenting. 

Order  affirmed. 

Judgment  accordingly. 
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Grant  H.  Schley,  Respondent,  v.  Robert  L.  Fryer,  Appel-    Ufa   n 

lant.  mJE 

Where  a  conveyance  is  made,  subject  to  a  mortgage  upon  the  premises, 
which  the  grantee,  by  the  terms  of  the  deed,  "assumes/*  be  thereby 
becomes  personally  liable  for  the  mortgage  debt;  the  covenant  to  assume 
is  the  equivalent  of  one  to  pay. 

Where  it  appeared  that  the  grantee  in  such  a  deed  had  given  to  another, 
by  whom  the  purchase  of  the  land  was  made,  general  authority  to  deal 
in  real  estate  in  his  name,  held,  that  he  was  bound  by  the  covenant, 
although  he  permitted  the  ostensible  agent  to  reap  the  benefits  of  his 
dealing,  and  although  he  did  not  know  that  the  clause  was  in  the  deed, 
and  never  specially  authorized  its  insertion. 

(Argued  June  15,  1885  ;  decided  October  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  December  18,  1882,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  decision  of  the  court  on 
trial  without  a  jury. 

This  action  was  upon  an  alleged  covenant  contained  in  a 
deed  from  Hugh  Tunny  to  defendant. 

The  clause  in  the  deed  in  question  is  as  follows:  "  This  con- 
veyance is  made  subject  to  two  certain  mortgages  of  $4,000 
each,  which  the  party  of  the  second  part  assumes,  with  interest." 

Plaintiff  as  owner  of  the  mortgages  and  accompanying  bonds 
foreclosed  the  same,  and  claimed  to  recover  herein  a  deficiency 
arising  on  sale.  It  appeared  that  the  purchase  of  the  land  in 
question  was  made  by  W.  J.  Fryer,  father  of  defendant,  who 
had  general  authority  from  him  to  deal  in  real  estate  in  his 
name,  such  dealings,  however,  to  be  for  the  benefit  of  the 
father.  Defendant  gave  no  special  authority  to  his  father  to 
accept  a  deed  containing  such  a  clause,  and  never  saw  the  deed 
in  question,  and  did  not  know  that  it  contained  the  clause  in 
question. 

G.  L.  Stedman  for  appellant.     The  defendant  is  not  liable, 
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under  the  terms  of  the  covenant  in  the  deed,  upon  the  bond  or 
for  the  debt.  (Thomas  on  Mortg.  11,  12,  16;  Carr  v.  Carr, 
52  N.  Y.  251 ;  Severance  v.  Griffith,  2  Lans.  38,  40 ;  R.  S. 
[7th  ed.]  2195,  §  140 ;  Culver  v.  Sisson,  3  N.  Y.  264 ;  Mack 
v.  Austin,  95  id.  513;  1  R.  S.  738,  §  139;  3  R  8.  [7th  ed. J 
2195,  §139;  Pratt  v.  Bugging  29  Barb.  277;  Belmont  v. 
Coman,  22  N.  Y.  438.)  v  The  grantee  has  never  been  held 
liable,  except  when  the  covenant  Was  "  to  pay  "  or  "  assuming 
the  payment."  (Burr  v.  Bier,  24  N.  Y.  178;  Garnsey  v. 
Boge?'s,  47  id.  233 ;  Campbell  v.  Smith,  71  id.  26 ;  Marshall 
v.  Davies,  78  id.  414 ;  Calvo  v.  Davies,  73  id.  211  ;  Cushman 
v.  Henry,  75  id.  103 ;  Hand  v.  Kennedy,  83  id.  150 ;  Pike  v. 
Setter,  15  Hun,  402 ;  Meyer  v.  Lathrop,  10  id.  67 ;  Fleisch- 
auer  v.  DoUner,  9  Abb.  N.  O.  372.)  To  constitute  a  covenant 
there  must  be  an  agreement  or  assent  on  the  part  of  the  one 
assuming  to  make  it.  A  covenant  in  a  deed  given  to  one  who 
received  the  deed  in  ignorance  of  the  covenant,  does  not  bind 
him.  (Kilmer  v.  Smith,  77  N.  Y.  226 ;  Albany  Co.  Saw.  Bk. 
v.  Burdick,  87  id.  40.)  Assuming  an  arrangement  existed 
whereby  W.  J.  Fryer  was  authorized  to  take  titles  in  the  de- 
fendant's name,  these  instances  (none  of  them  before  the  trans- 
action) do  not  prove  or  constitute  an  agency  of  that  kind. 
(Condit  v.  Baldwin,  21  N.  Y.  219.)  Power  to  purchase  in  the 
name  of  another  does  not  confer  or  imply  a  power  to  make  a 
covenant,  note  or  bill  in  his  name.  (Bank  v.  Bugbee,  3  Keyes, 
464 ;  Tabor  v.  Cannon,  8  Mete.  456  ;  Page  v.  Stone,  10  id. 
160 ;  Smith  v.  Tracy,  36  N.  Y.  79 ;  Bossiter  v.  Bossiter,  8 
Wend.  494 ;  White  v.  Madison,  26  S.  Y.  117.)  Receiving 
the  proceeds  without  full  knowledge  of  all  that  has  beeu  done 
is  not  a  ratification.  (Baldwin  v.  Burrows,  47  N.  Y.  215  ; 
Smith  v.  Tracy,  36  id.  79;  Cle.  Sav.  Bk.  v.  Walker,  66 
id.  429  ;  Smith  v.  Kidd,  69  id.  142 )  There  is  no  ratification 
except  with  a  full  knowledge  of  the  facts.  (Craighead,  v. 
Peterson,  72  N.  Y.  285;  Condit  v.  Baldwin,  21  id.  224; 
Benninghoff  y .  A.  Ins.  Co.,  93  id.  501.)  The  rights  of  the 
plaintiff  rest  so  entirely  upon  a  valid  agreement  between  the 
defendant  and  his  grantor  that  he  has  no  rights  operating  as  an 
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estoppel  against  the  defendant.  (Garnsey  v.  Rogers,  47  N.  Y. 
233  ;  Burr  v.  Beers,  24  id.  178.)  A  purchaser  of  a  chope  in 
action  must  always  abide  by  the  case  of  the  person  from  whom 
he  buys.  {Davis  v.  Austin,  1  Ves.  247  ;  Schafer  v.  Beilly, 
50  N.  Y.  61 ;  Bush  v.  Zathrop,  22  id.  535.) 

Isaac  Lawson  for  respondent.  Precise  and  formal  words 
are  not  necessary,  as  in  all  other  cases  of  contract  the  inquiry 
is,  what  was  the  intention  of  the  parties.  (Belmont  v.  Coman, 
22  N.  Y.  439.)  The  word  "assumes  "  was  clearly  not  used  to 
express,  as  the  appellant  claims,  that  the  defendant  took  the 
conveyance  subject  to  the  mortgage,  as  that  he  had  done  by 
express  words  in  a  preceding  part  of  the  same  clause,  and  the 
words  are  entirely  inapt  to  express  such  an  idea.  (Sparkman 
v.  Gove,  27  Alb.  L.  J.  33 ;  44  N.  J.  252 ;  Braman  v.  Dowse, 
12  Cush.  227 ;  Drury  v.  T.  Imp.  Co.,  13  Allen,  168  ;  Stout  v. 
Folger,  34  Iowa,  71 ;  Locke  v.  Homer,  131  Mass.  93 ;  41  Am. 
Rep.  199.)  The  facts  clearly  establish  a  general  authority  on 
the  part  of  the  father  to  deal  in  lands  in  the  defendant's  name, 
and  to  bind  him  by  such  covenants  as  the  one  here  in  question. 
(Story  on  Agency,  §§  17,  22,  54-57,  85,  89,  95,  97  ;  Dun- 
lap's  Paley  on  Agency,  §199,  note  209;  2  Kent's  Com.  854, 
857.)  Not  only  does  the  evidence  establish  an  original  au- 
thority in  the  father  sufficiently  broad  to  cover  the  taking  in 
the  plaintiff's  name  of  deeds  containing  covenants  such  as  the 
one  in  question,  but  it  also  establishes  a  ratification  thereof. 
(ChUds  v.  Clark,  3  Barb.  Ch.  52;  Gilbert  v.  Petder,  38  N. 
Y.  166 ;  Jwnel  v.  Jumel,  7  Paige,  594 ;  Dexter  v.  Harris,  2 
Mas.  U.  S.  C.  0.  454 ;  lord  v.  Doyle,  1  Cliff.  U.  S.  C.  C.  453 ; 
Morriss  v.  Vandreise,  1  Dall.  64 ;  Welles  v.  Butcher,  2  Binn. 
466;  Irvin  v.  Campbell,  6  id.  119.)  The  general  rule  that 
ratification  cannot  be '  held  to  have  taken  place  without  full 
knowledge  of  all  the  facts  is  subject  to  this  qualification,  that 
the  party  against  whom  the  ratification  is  claimed  should  not 
have  had  the  means  of  knowledge.  (Davidson  v.  Stanley,  2 
Man.  &  G.  721 ;  Combs  v.  Scott,  12  Allen,  497.)  The  prin- 
ciples of  resulting  trusts  are  applicable  to  personal  property, 
Sickels — Vol.  LV.  10 
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as  stocks,  bonds  and  mortgages,  and  the  prohibition  of  the 
Revised  Statutes  only  applies  to  resulting  trusts  in  lands.  (1 
Perry  on  Trusts,  134,  §§  125,  130.)  Even  where  the  owner 
has  voluntarily  conferred  the  apparent  absolute  ownership 
upon  another,  it  is  only  a  bona  fide  purchaser  for  value  who 
can  defend  against  the  equities  of  the  real  owner.  (Moore  v. 
Met.  Bh,  55  N.  Y.  41;  AngeU  v.  Bonn,  38  Barb.  425;  1 
Perry  on  Trusts,  §§  117,  125 ;  2  id.,  §§  828-831 ;  Mayer  v. 
Mordeci,  1  So.  Car.  [N.  S.]  398 ;  1  Perry  on  Trusts,  135, 13th 
subd.  of  note.)  It  is  no  defense  that  the  assignment  was,  in 
fact,  as  security  for  George  Lasher's  indorsement  of  his 
brother's  note,  as  the  assignment  on  its  face  is  absolute.  {Al- 
len v.  Brown,  44  N.  Y.  228;  Daby  v.  Emerson,  45  id.  786; 
Sheldon  v.  Wood,  2  Bosw.  267 ;  Greene  v.  Ins.  Co.,  6  Hun, 
128.)  The  defendant  by  assuming  the  mortgage  became  the 
principal  debtor.     (Ayers  v.  Dixon,  78  N.  Y.  318.) 

Earl,  J.  This  action  is  based  upon  a  clause  in  a  deed  of 
Hugh  Tunney  to  the  defendant  which  reads  as  follows :  "  This 
conveyance  is  made  subject  to  two  certain  mortgages  for 
$4,000  each,  and  which  said  party  of  the  second  part  assumes 
with  interest  from  the  22d  day  of  August,  1871." 

The  defendant  claims  that  the  word  "  assumes"  is  not  broad 
enough  to  impose  a  personal  liability  upon  him  to  pay  the 
mortgage  in  question.  If  it  had  been  intended  simply  to 
provide  that  he  should  take  the  land  subject  to  the  two 
mortgages,  the  further  language  in  this  clause,  in  which  the 
word  "assumes"  appears,  would  not  have  been  necessary. 
Unless  that  word  was  used  to  impose  a  personal  liability  upon 
the  defendant  to  pay,  it  was  wholly  unnecessary  and  serves 
no  purpose  and  adds  nothing  to  the  force  of  the  language  used. 
A  rule  of  construction  requires  us  to  give  force  and  effect,  if 
possible,  to  all  the  language  used.  That  word  is  frequently 
used  in  deeds  to  impose  a  liability  to  pay  upon  the  grantee,  and 
we  believe  it  is  generally  understood  among  conveyancers  to 
impose  such  liability.  Such  effect  has  been  given  to  the  word 
when  so  used  in  several  well-considered  cases  in  other  States. 
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(Braman  v.  Dowse,  12  Oush.  227 ;  Drwjry  v.  Tremont  Imp.  Co., 
13  Allen,  168 ;  Locke  v.  Homer,  131  Mass.  93 ;  Stout  v.  Folr 
ger,  34  Iowa,  71 ;  Sparfanan  v.  Gove,  44  N.  J.  Law,  252.)  The 
word  must,  therefore,  have  the  same  meaning  which  it  would 
have  if  the  words  " to  pay"  followed  it.  If  not,  what  does  it 
mean  ? 

It  is  also  claimed  on  the  part  of  the  defendant  that  as  he 
assumed  the  mortgage  merely  which  contains  no  covenant  to 
pay,  he  did  not  become  liable  to  pay  the  bond,  and  therefore 
incurred  no  personal  liability.  This  construction  of  the  language 
used  would  also  render  the  latter  portion  of  the  clause  quoted 
entirely  useless.  In  that  event  the  defendant  simply  took  the 
land  subject  to  the  mortgages  and  assumed  nothing.  In  cases 
of  this  kind  where  the  grantee  has  been  made  personally  liable 
by  an  assumption  of  a  mortgage  upon  the  granted  premises, 
the  liability  has  generally  been  imposed  by  an  agreement  or 
covenant  to  assume  or  pay  the  mortgage  with  no  special  refer- 
ence to  or  designation  of  the  mortgage  debt  or  the  bond  to 
which  the  mortgage  was  collateral.  Force  must  be  given  to 
the  language  used,  and  we  think  that  it  was  the  clear  intention 
of  the  parties  that  the  grantee  should  assume  the  payment  of 
the  mortgage  debt,  and  not  merely  take  the  real  estate  subject 
to  the  mortgage.  If  the  language  does  not  mean  that,  what  was 
its  purpose  and  why  was  it  used  ? 

We  think,  upon  the  evidence,  that  the  defendant  was  bound 
by  the  clause  in  the  deed  quoted  as  if  he  had  consciously  and 
intentionally  assented  thereto.  It  is  undoubtedly  true  that  he 
did  not  know  that  the  clause  was  in  the  deed,  and  that  he  never 
specially  authorized  its  insertion  therein.  And  it  may  be  true 
that  he  never  intended  to  be  bound  by  such  a  clause.  But  it 
appears  that  his  father  had  general  authority  to  deal  in  real 
estate  in  his  name.  He  could  purchase  real  estate  incumbered 
or  unincumbered  ;  he  could  take  titles  affected  with  conditions 
and  contingencies,  perfect  or  imperfect,  and  with  covenants 
running  therewith,  which  might  bind  the  grantee7;  he  could 
take  deeds  with  or  without  covenants ;  he  could  purchase  upon 
credit  or  pay  cash ;  he  could  pay  after  deducting  incumbrances 
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which  were  permitted  ta  remain.  It  is  qiiite  common  for  the 
grantee  of  land  to  arrange  a  portion  of  the  purchase-money  by 
assuming  an  incumbrance,  for  which  the  grantor  is  liable. 
Such  an  assumption  binds  the  grantee  to  pay  no  more  than  the 
purchase-price. 

The  defendant  in  this  case  is  bound,  just  as  he  would  have 
been  if  the  dealing  in  real  estate  had  been  for  his  benefit  instead 
of  his  father.  The  business  was  done  in  his  name ;  he  was 
the  ostensible  principal,  and  it  matters  not  that  he  permitted 
his  father  to  reap  the  benefits  thereof.  It  cannot  be  presumed 
that  a  principal  would  object  that  his  agent,  having  general 
authority  to  purchase  real  estate  for  him,  should,  as  part  of  the 
purchase-price,  assume  the  payment  of  mortgages  upon  such 
real  estate.  It  cannot  be  said,  therefore,  by  the  defendant 
that  this  clause  of  assumption  was  unauthorized  by  him,  as  he 
was  bound  by  what  his  authorized  agent  did. 

Upon  the  facts  found  at  the  Special  Term  we  do  not  think 
that  the  defendant  was  effectually  discharged  or  released  from 
his  liability  under  the  clause  referred  to. 

The  agreement  of  assumption,  therefore,  contained  in  the 
deed  was  binding  and  effectual  against  the  defendant,  and  the 
judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  Danfobth, 
J.,  not  voting. 

Judgment  affirmed. 


William  Fullebton  et  al.,  Appellants,  v.  The  National 
Burglab  and  Theft  Insubanoe  Compant  et  al.,  Re- 
spondents. 

An  insurance  company  transferred  to  a  trust  company,  as  security  for  its 
policy-holders,  certain  bonds  and  mortgages,  "  and  all  moneys  due  and 
to  grow  due  thereon  for  principal,1'  reserving  to  itself  the  right  to  collect 
and  receive  the  interest.  The  assignment  provided  for  a  foreclosure 
of  the  mortgages,  and  in  case  of  payment  or  collection  of  any  part 
of  the  principal,  the  same  was  to  be  held  by  the  assignee  for  the 
purpose  of  the  truBt.     The  insurance  company  thereafter  executed  a 
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general  assignment  to  R.  for  the  benefit  of  its  creditors,  and  at  his  re- 
quest the  mortgages  were  foreclosed.  The  sums  realized  from  the  sales 
to  be  applied  on  the  mortgages  were  in  each  case  less  than  the  amount 
of  interest  due.  In  an  action  to  determine,  among  other  things,  as  to 
whether  the  trust  company  or  R.  was  entitled  to  the  proceeds  of  the 
sales,  held,  in  the  absence  of  evidence  that  there  were  no  policy-holders 
to  be  protected,  the  trust  company  was  entitled  thereto ;  that  the  rale  ap- 
plicable as  between  debtor  and  creditor  that  payments  are  to  be  applied 
first  to  the  extinguishment  of  interest  had  no  application  in  such  a  case. 

(Argued  June  18,  1885 ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  24, 1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  The  Farmers'  Loan  and  Trust  Company,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  H.  Bergen  for  appellants.  The  appeal  by  the  plain- 
tiffs will  lie.  They  are  not  only  parties  to  the  action,  but  are 
aggrieved  by  the  judgment  as  they  are  thereby  deprived  of  the 
opportunity  to  realize  their  claim  against  the  assignee  of  the 
insurance  company  for  professional  services  rendered  to  him  as 
such.  (Boches  v.  Hathom,  78  N.  Y.  222.)  The  title  to  the 
trust  fund  in  such  a  trust  as  the  one  in  question  did  not  vest  in 
the  trustee  upon  the  delivery  of  the  bonds  and  mortgages  and 
assignments  to  it,  for  so  far  as  this  record  shows  there  were  no 
persons  to  take  under  the  trust,  and  until  there  were  policy- 
holders the  trust  would  not  take  effect.  ( Urket  v.  Coryell,  5 
W.  &  S.  [Penn.]  81 ;  Perry  on  Trusts,  §  66.)  The  trust  does 
not  in  such  a  case  "  take  effect  until  the  cestuis  que  trust  are 
identified."  (Perry  on  Trusts,  §  66 ;  Urket  v.  Coryell,  5  W. 
&  S.  [Penn.]  61,  81.)  The  effect  of  the  foreclosure  was  simply 
to  bar  the  equity  of  the  mortgagors  and  their  grantees  in  the 
mortgaged  premises,  and  had  no  operation  upon  the  rights  of 
the  insurance  company  and  the  trust  company  as  between 
themselves.     {Hoyt  v.  Martens,  16  N.  T.  231.)    It  cannot  bo 
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said  on  behalf  of  the  trust  company  that  the  interest  and  prin- 
cipal of  the  mortgage  debts  were  merged  in  the  foreclosure 
judgments,  .and  that  all  then  owing  became  principal.  In 
equity  merger  never  takes  place  when  the  requirements  of  the 
parties  demand  that  it  shall  not,  and  especially  where  parties 
have  agreed  to  the  contrary.  (1  Barb.  271 ;  19  id.  604 ;  35 
N.  T.  279.) 

.  Herbert  B.  Turner  for  the  Farmers'  Loan  and  Trust  Com- 
pany, respondent.  The  object  of  the  execution  of  the  assign- 
ments by  the  insurance  company  to  the  trust  company  was  to 
create  a  trust  for  the  protection  and  security  of  the  policy- 
holders of  the  insurance  company.  When,  therefore,  these 
agreements  were  executed,  and  the  securities  delivered  to  and 
accepted  by  the  trust  company,  they  became  impressed  with 
that  trust.  (Watts  v.  Shipman,  21  Hun,  598  ;  Matter  of  Le 
Blano,  14:  id.  8 ;  75  N.  T.  598.)  After  that  trust  had  been 
created,  the  title  passed  to  the  trustee,  and  it  was  not  within 
the  power  of  the  insurance  company  to  revoke  the  trust,  even 
although  the  policy-holders  had  not  been  informed  of  its  crea- 
tion. (Martin  v.  Funk,  75  N.  Y.  134.)  The  ordinary  rule  to 
the  effect  that  payment  is  to  be  first  applied  in  liquidating  the 
interest  due  is  not  pertinent  in  a  case  like  this.  The  rule 
applies  only  between  creditor  and  debtor,  not  between  two 
creditors,  as  in  the  present  case.  (Sewett  v.  Brainerd,  38  Vt. 
364;  Miller  v.  R.  &  W.  R.  R.  Co.,  40  id.  399.)  In  the  ab- 
sence of  any  particular  application  of  a  payment,  the  law 
would  apply  according  to  the  justice  of  the  case.  ( U.  S.  v. 
Kirkpatriek,  9  Wheat.  720;  Bailey  v.  Wynkoop,  10  111. 
449;  Oliver  v.  Phelps,  20  N.  J.  L.  [1  Spencer  J  180;  Smith 
v.  Lloyd,  11  Leigh,  512.) 

Dakforth,  J.  The  facts  are  simple.  On  the  26th  of  Oc- 
tober, 1877,  the  insurance  company  owned  two  bonds  and 
mortgages,  one  for  $12,000  of  principal,  made  by  O,  the  other 
of  $92,000,  by  K.,  both  bearing  interest  and  not  then  due. 
On  that  day,  by  separate  instruments,  it  transferred  them  "  to- 
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gether  with  all  its  right,  title  and  interest  in  and  to  said  bonds 
and  mortgages,  and  all  moneys  due  and  to  become  due  thereon 
for  principal,  and  to  the  premises  described  therein,  because  of 
said  mortgages,"  to  the  trust  company,  to  be  held  and  re- 
tained by  it  as  a  security  for  the  holders  of  policies  in  the 
insurance  company,  until,  among  other  things,  other  securities 
were  substituted,  "  or  its  obligations  to  holders  of  policies  set- 
tled and  discharged,"  but  reserving  to  itself  "  the  right  to  col- 
lect and  receive  any  and  all  interest  which  may  become  due 
and  owing  upon  the  principal  sum  named  in  said  mortgages, 
and  to  retain  such  interest,  when  received,  for  its  own  use.  It 
also  provided  that  upon  request  the  trust  company  should  per- 
mit the  foreclosure  of  the  mortgages  in  its  name,  "  on  being 
indemnified  by  the  insurance  company  against  the  costs  and 
expenses  of  such  foreclosure;  and  in  the  event  that  any  part  of 
the  principal  of  said  mortgage  is  paid  or  collected,  then  said 
Farmers'  Loan  and  Trust  Company  is  to  hold  the  proceeds  of 
such  payment  or  collection  "  for  the  purpose  before  stated. 

In  September,  1878,  the  insurance  company  assigned  its 
property  to  Ritter  for  the  benefit  of  its  creditors,  and  he  in 
that  capacity  became  indebted  to  the  plaintiffs  for  professional 
services  other  than  those  connected  with  the  mortgages.  In 
November  of  that  year,  at  his  request  as  assignee,  the  bonds 
and  mortgages  were  delivered  by  the  trust  company  to  the 
plaintiffs,  to  be  enforced  by  foreclosure.  On  C.'s  mortgage 
$1,175.82  was  due  at  the  time  of  sale,  and  the  mortgaged 
premises  produced  only  $1,000.  On  K.'s  mortgage  the  inter- 
est amounted  to  $13,800,  and  the  premises  sold  for  $5,000. 
In  the  first  case  $389.13,  and  in  the  other  $4,068.25  was  paid 
to  the  plaintiffs  as  attorneys  in  the  proceedings,  and  were  the 
sums  realized  after  payment  of  taxes,  costs  of  foreclosure  and 
referee's  fees.  It  is  thus  apparent  that  the  money  applicable 
upon  these  mortgages  is,  in  each  case,  less  than  the  interest, 
and  with  proper  allegations  this  action  was  commenced  to  have 
it  determined,  first,  whether  the  trust  company,  or  Ritter  as 
assignee  of  the  insurance  company,  was  entitled  to  it ;  and  sec- 
ond, if  the  latter,  then  for  an  accounting  with  him  in  respect 
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to  the  indebtedness  above  referred  to.  The  trial  court  held  that 
the  money  should  be  paid  to  the  trust  company,  and  that  decis- 
ion having  been  affirmed  by  the  General  Term,  the  plaintiffs 
appeal. 

Although  the  insurance  company  and  Kitter,  its  assignee, 
acquiesce  in  the  judgment  which  lias  gone  in  favor  of  their  co- 
defendant,  the  trust  company,  and  against  themselves,  the 
question  involved  must  still  be  treated  as  between  Hitter  as 
assignee  and  the  trust  company.  For  if  Ritter  has  no  valid 
claim  upon  the  money  in  the  plaintiff's  hands,  the  action  must 
fail.  They  are  merely  his  creditors  and  claim  to  have  through 
that  relation  a  certain  equity  in  the  fund.  Hitter's  position  a3 
assignee  is  not  different  from  that  taken  by  the  insurance  com- 
pany upon  the  execution  of  the  assignments.  It  must  be  as- 
sumed, therefore,  that  there  were  policy-holders  to  be  protected, 
and  in  the  absence  of  evidence  to  the  contrary,  that  the  trust, 
and  the  security  for  it,  still  continues.  It  is  also  true,  as  the 
appellants  claim,  that  the  trust  embraced  only  the  principal  of 
the  mortgages,  and  as  they  secured  also  such  interest  as  might  ac- 
crue, the  case  may  be  regarded  in  the  aspect  most  favorable  to 
the  appellants,  as  one  where  part  only  of  a  debt  has  been  as- 
signed, the  assignor  reserving  the  other  part  to  itself.  In  such 
case  it  is  obvious  the  parties.must  either  share  pro  rata  in  the 
security,  or  one  must  have  priority  over  the  other.  It  seems  most 
reasonable  that  in  the  absence  of  a  plain  declaration  to  the  con- 
trary, it  should  be  applied  first  to  the  payment  of  that  part  of 
the  debt  which  was  assigned.  (  Van  Rensselaer  v.  Stafford* 
Hopk.  569;  Bryant  v.  Damon,  6  Gray,  564.)  Otherwise 
since  the  mortgaged  land  was  not  sufficient  to  satisfy  both, 
the  assignor  would  gain  priority  over  its  cestuis  que  trust. 
The  injustice  of  such  a  claim  is  manifest.  It  is  not  warranted 
either  by  the  words  of  the  assignment,  or  any  intention  which 
can  be  implied  from  them.  One  recites  the  mortgage  as  given 
to  secure  the  principal  sum  of  $12,000 ;  not  only  transfers,  in 
the  mo6t  comprehensive  words,  the  entire  mortgage,  but  in- 
cludes in  terms  all  ita  right  and  interest  in  the  bond  and  mort- 
gage, and  all  moneys  due  or  to  become  due  for  principal,  and 
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even  the  premises  described  therein.  Nothing  is  reserved 
from  it,  and  the  whole,  whether  in  its  then  condition  as  a  pe- 
cuniary obligation,  or  as  replaced  by  other  securities,  or  con- 
verted into  money,  is  to  remain  solely  with  the  trust  company. 
Until  the  trust  was  discharged  nothing  was  left  to  the  as- 
signor.    So  is  it  with  the  other. 

Reliance  is  placed  by  the  learned  counsel  for  the  appellants 
upon  the  clause  by  which  is  reserved  to  the  insurance  company 
the  right  to  collect  and  receive  all  interest  which  may  become 
due,  and  owing  upon  the  principal.  But  this  relates  to  payments 
of  interest  by  the  debtor  in  compliance  with  his  contract  obli- 
gation. So  paid  it  would  not  diminish  the  security,  or  exhaust 
the  source  from  which  the  principal  might  be  drawn.  It  would 
leave  the  interest  of  the#policy-holder  the  same  as  at  first.  It 
cannot  relate  to  a  payment  obtained  by  process  of  law,  out  of 
the  property  pledged  for  the  principal  sum.  That  was  to  be 
unimpaired,  and  so  the  arrangement  provided  that  if  any  part 
of  the  principal  should  be  paid  or  collected,  the  part  so  paid 
should  be  still  held  under  the  original  trust.  Such  a  provision 
as  this  becomes  unimportant,  if  by  the  mere  accumulation  of 
interest  for  the  benefit  of  the  assignor,  the  w.hole  property  be 
taken  away.  In  Meclumiei  Bank  v.  Bank  of  Niagara  (9  Wend . 
410),  the  assignment  was  of  a  part  of  a  mortgage  debt,  with  a 
proviso  that  it  should  not  be  so  construed  as  to  prevent  the 
mortgagee  from  receiving  or  disposing  of  the  residue  mortgage 
moneys.  Upon  foreclosure  there  was  not  enough  to  pay  the 
assignee,  and  it  was  held  the  assignor  could  not  share.  The 
principle  applies  here.  The  land  out  of  which  the  money  in 
controversy  was  drawn  was  specifically  pledged  for  the  principal 
and  must  stand  in  place  of  the  security.  No  doubt  the  general 
rule  is  that  payments  are  to  be  applied  first  to  extinguish  the  in- 
terest. That  is  the  rnle  between  debtor  and  creditor.  It  may  be 
different  between  third  parties,  and  has  no  application  in  a  case 
like  the  present.  The  payment  was  not  contributed  by  the 
debtor  outside  of  the  mortgage,  but  produced  from  the  mort- 
gaged premises  by  legal  process.  It  should  go  into  the  hands 
of  the  trustee.  The  decision  of  the  court  below  carried  out 
Sickels  — Vol.  LV.  11 
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the  intent  of  the  parties  as  declared  not  less  by  the  nature  of 
the  transaction,  than  the  words  used  by  them  in  effecting  it. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  exeept  Earl,  J.,  not  voting. 

Judgment  affirmed. 


The  People,  ex  rel.  Robert  L.  Kent,  Respondent,  v.  The 
iJJJ  Jgl  Board  of  Fire  Commissioners,  Appellant. 

The  provision  of  the  Code  of  Civil  Procedure  (§  2141).  authorizing'  the 
court,  upon  a  hearing  on  return  to  a  writ  of  certiorari,  to  "  make  a  final 
order  annulling  or  confirming,  wholly  or  partly,  or  modifying  the  deter- 
mination  reviewed/'  does  not  authorize  the  review  or  modification  of  the 
determination  of  inferior  jurisdictions  in  matters  within  that  j  urisdiction 
which  are  confided  to  their  discretion. 

Said  provision  is  to  be  read  in  connection  with  the  preceding  one  (§  2140). 
which  defines  the  questions  which  may  be  determined  by  the  court  upon 
certiorari,  and  simply  gives  power  to  correct  an  erroneous  adjudication 
instead  of  reversing  it  absolutely. 

Where,  therefore,  the  General  Term,  on  certiorari  to  review  an  order  of  the 
board  of  fire  commissioners  of  tbe  city  of  New  York  dismissing  the  rela- 
tor from  service  as  fireman,  modified  the  order  by  directing  his  suspension 
for  six  months,  and  there  was  no  question  of  jurisdiction,  procedure  or 
evidence,  giving  to  the  General  Term  jurisdiction  to  interfere  with  the 
order,  held  error. 

(Argued  June  17, 1885  ;  decided  October  6,  1885.) 

9  Appeal  from  order  of  the  General  Term  of  the  Supreme 

Court,  in  the  first  judicial  department,  made  the  first  Monday 
of  March,  1885,  which  modified  an  order  of  the  board  of  fire 
commissioners  of  the  city  of  New  York,  dismissing  the  relator 
from  service  as  fireman. 

The  nature  of  the  modification  and  the  material  facts  are 
stated  in  the  opinion. 

D.  J.  Dean  for  appellant.  The  fire  commissioners  had 
jurisdiction  to  make  the  order  dismissing  the  relator,  and  in 
their   proceedings  have  complied  with  every  condition  pre- 
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scribed  in  the  statute  which  defines  their  powers.  (Consolida- 
tion Act,  §  440.)  It  was  the  province  of  the  commissioners  to 
decide  whether  or  not  intoxication  was  proven,  and  since  the 
General  Term  assented  to  the  finding  of  guilty,  and  differed 
only  as  to  the  amount  of  punishment  to  be  inflicted,  it  must  be 
considered  on  this  appeal  that  the  proof  was  sufficient  to 
authorize  the  determination  that  the  relator  was  intoxicated. 
(People,  ex  rel.  Murphy,  v.  Fire  Corners,  92  N.  Y.  306.) 
The  law  confers  upon  the  commissioners  the  power  to  deter- 
mine the  punishment  to  be  inflicted,  and  it  is  not  within  the 
province  of  the  court  to  modify  the*  order  of  the  commis- 
sioners in  such  respect,  when  it  does  not  reverse  the  finding  of 
the  commissioners  upon  questions  of  fact.  (People,  ex  rel. 
Hart,  v.  Fire  Corners,  82  N.  Y.  358 ;  People,  ex  rel.  Mas- 
tenon,  v.  Fire  Com'rs,  96  id.  644;  People,  ex  rel.  Folk, 
v.  Board  of  Police,' 69  id.  411 ;  82  id.  255  ;  People,  ex  rel. 
Jackson,  v.  Or  ant,  Daily  Keg.,  January  22,  1884;  People,  ex 
rel.  v.  Board  of  Police,  39  N.  Y.  517;  82  id.  358.)  The 
matters  charged  and  proved  against  the  relator  were  of  a 
sufficiently  grave  and  serious  character  to  warrant  his  removal. 
(Consolidation  Act,  §  454.)  As  in  the  case  at  bar  the  court 
found  no  defect  of  jurisdiction  or  irregularity  of  procedure,  or 
deficiency  of  proof,  it  has  no  power  to  modify  the  order. 
(Code,  §  2140;  Whitehead  v.  Kennedy,  69  N.  Y.  462; 
Oassin  v.  Delano,  38  id.  178 ;  MqfeU  v.  Sackett,  18  id.  522 ; 
People,  ex  rel.  Masterson,  v.  Fire  Comers,  96  id.  644.) 

Wm.  King  Hall  for  respondent.  The  proceedings  of  the 
board  of  fire  commissioners  in  dismissing  the  relator,  a  mem- 
ber of  the  uniformed  force,  are  reviewable  by  writ  of  certiorari. 
(Code  of  Civ.  Pro.,  chap.  16,  tit.  2,  g§  7,  2120,  2138.)  Tho 
proceedings  are  reviewable.  (Code  of  Civ.  Pro.,  §  2140;  Peo- 
ple, ex  rd.  v.  Jourdan,  1  Civ.  Pro.  Rep.  328 ;  People,  ex  rel. 
v.  Fire  Com'rs,  30  Hun,  376  ;  affirmed,  96  N.  Y.  666  ;  People, 
ex  rel.  v.  Porter,  25  Hun,  602  ;  People,  ex  rel.  v.  Board  of 
Police,  72  N.  Y.  415  ;  39  id.  506 ;  45  id.  777 ;  People,  ex  rel. 
v.  Board  of  Fire  Conors,  96  id.  672.)    The  court  below  had 
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power  to  modify  the  determination  reviewed.     (Code  of  Civ. 
Pro.,  §§  12,  194,  330,  1317,2141 ;  People  v.  Ferris,  35  N.  Y. 

218.) 

Andrews,  J.  The  relator  was  duly  charged  with  having  been 
under  the  influence  of  liquor  while  engaged  in  the  performance 
of  official  duty  at  the  Star  Theatre  to  such  an  extent  as  to  ren- 
der him  unable  to  perform  the  duty  for  which  he  was  detailed. 
The  charge  was  publicly  examined  by  the  commissioners,  upon 
notice  to  the  relator,  and  in  his  presence.  The  testimony  tended 
to  sustain  it.  The  relator  admitted  that  he  drank  a  glass  of 
liquor  before  going  to  the  theatre,  but  claimed  that  he  did  it  be- 
cause he  was  unwell.  There  was  some  conflict  as  to  the  extent 
of  the  intoxication.  It  is  not  claimed  that  illegal  evidence  was 
admitted,  or  that  any  rule  of  law  was  violated  by  the  commission- 
ers in  the  course  of  the  proceedings.  The  proceedings,  trial  and 
judgment  were  in  all  respects  regular,  and  the  commissioners  in 
dismissing  the  relator,  kept  within  their  jurisdiction.  The  in- 
toxication of  a  policeman  while  on  duty,  to  an  extent  sufficient  to 
interfere  with  its  performance,  is  a  violation  of  the  rules  of  the 
department,  and  the  statute  makes  the  violation  by  a  member  of 
the  force,  of  such  rules,  or  neglect  of  duty,  or  conduct  injurious 
to  the  public  welfare,  or  any  conduct  unbecoming  an  officer, 
punishable  by  the  board,  by  reprimand,  forfeiture  of  pay  for  a 
period  not  exceeding  ten  days,  or  dismissal  from  the  force. 
There  was  no  question  either  of  jurisdiction,  procedure  or 
evidence  upon  which  the  General  Term  could  interfere 
with  the  decision  of  the  commissioner,  it,  however,  modified 
the  sentence  by  substituting  in  place  of  dismissal  from  the 
force  (the  punishment  imposed  by  the  commissioners),  sus- 
pension from  duty  without  pay  for  the  period  of  6ix  months. 
The  only  question  is  whether  the  General  Term  had  power 
to  review  the  discretion  of  the  commissioners  in  respect  to  the 
punishment,  and  impose  a  milder  punishment  upon  its  view  of 
the  circumstances  and  gravity  of  the  offense.  It  is  clear  that 
no  power  was  vested  in  the  General  Term  to  review  the  dis- 
cretion of  the  commissioners,  unless  given   by  section  2141  of 
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the  Code  of  Civil  Procedure.  It  was  originally  held  in  this 
State  that  on  a  common-law  certiorari  to  review  the  judi- 
cial action  of  boards,  commissioners  or  inferior  officers,  the 
court  was  limited  to  the  question  of  jurisdiction.  The  scope 
of  the  proceeding  was  subsequently  enlarged,  and  it  came  to 
be  held  that  the  court  would  look  into  the  proceedings  to  see 
whether  any  rule  of  law  had  been  violated,  or  whether  there 
was  an  absence  of  evidence  to  support  the  adjudication. 
{People  v.  Board  of  Police,  39  N.  Y.  506 ;  People  v.  Same, 
72  id.  416;  People  v.  Board  of  Fire  Com" re,  82  id.  358.) 
But  questions  of  fact  arising  on  conflicting  evidence,  or  mat- 
ters of  judgment  or  discretion,  were  held  not  to  be  review- 
able. (People  v.  Board  of  Police,  69  N.  Y.  -408.)  This  was 
the  state  of  the  law  when  section  2141  of  the  Code  was  enacted. 
It  is  contained  in  the  article  relating  to  the  writ  of  certiorari, 
and  is  as  follows:  "  The  court  on  the  hearing  may  make  a 
final  order,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying the  determination  reviewed,  as  to  any  or  all  of  the 
parties."  This  section  considered  alone  would  justify  the 
action  of  the  General  Term  and  subject  the  adjudication  of  in- 
ferior jurisdictions  to  the  supervisory  power  of  the  court, 
whether  resting  in  discretion  or  depending  upon  legal  princi- 
ples. If  this  was  intended,  the  section  greatly  enlarges  the 
scope  of  the  writ,  and  vests  in  the  court  a  jurisdiction  which 
it  never  before  possessed.  But  reading  section  2141  in  con- 
nection with  section  2 140,  which  defines  the  questions  whicli 
may  be  determined  by  the  conrt,  it  seems  quite  clear  that  sec- 
tion 2141  is  an  auxiliary  section,  enacted  merely  to  complete 
and  supplement  the  jurisdiction  conferred  by  the  previous  sec- 
tion, and  to  remove  a  doubt  which  might  be  entertained  in 
view  of  the  prior  decisions  as  to  the  power  of  the  court  on 
certiorari,  to  correct  an  erroneous  adjudication,  instead  of  re- 
versing it  absolutely.  Reading  the  two  sections  together  the 
result  is  that  section  2140  regulates  the  jurisdiction  of  the  court 
in  respect  to  the  questions  to  be  reviewed,  and  section  2141, 
the  mode  in  which  its  determination  may  be  declared  and  its 
judgment  made  effectual.     The  latter  section  was  not  we  think 
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intended  to  confer  jurisdiction  over  subjects  other  than  those 
embraced  in  section  2140,  or  to  change  the  settled  policy  of  the 
law  that  the  determinations  of  inferior  jurisdictions  in  matters 
confided  to  their  discretion   are  not  reviewable  on  certiorari. 

The  order  of  the  General  Term  should  therefore  be  reversed, 
and  that  of  the  commissioners  confirmed. 

All  concur. 

Ordered  accordingly. 


Joseph  Falkeb,  Appellant,  v.  The  New  York,  West  Shore 
and  Buffalo  Railway  Company  et  al.,  Respondents. 

The  rale  of  the  Supreme  Court  (Rule  2),  requiring1  all  papers  served  or  filed 
to  be  indorsed  or  subscribed  with  the  name  of  the  attorney  and  his  office 
address  or  place  of  business,  does  not  require  the  office  address  to  be 
stated  more  than  once  on  the  same  paper. 

Where,  therefore,  a  copy  of  judgment  was  indorsed  with  the  names  of 
the  plaintiffs  attorneys  and  their  office  address,  and  below  this  was  also 
indorsed  a  notice  of  judgment  signed  by  said  attorneys  without  giving 
their  office  address,  held,  that  there  was  a  sufficient  compliance  with  the 
rule,  and  the  notice  was  effectual  to  limit  the  time  for  appeal. 

The  attorneys  of  record  for  defendant  were  W.,  Mc.  L.  &  D.  The  notice 
was  served  at  their  office,  received  by  their  managing  clerk,  entered  in 
their  register,  and  was  retained.  It  was  addressed  to  W.  &  Mc.  L.,  a  firm 
occupying  the  same  office.  W.  was  a  member  of  both  firms  aod  the 
former  existed  only  with  reference  to  unfinished  business.  On  previous 
occasions  admissions  of  service  of  papers  in  this  action  served  at  the  same 
office  and  addressed  to  VV.,  Mc.  L.  &  D.  had  been  signed  with  the  firm 
name  of  W.  &  Mc.  L.  Held,  that  the  omission  to  insert  in  the  address 
the  names  of  all  the  partners  did  not,  under  the  circumstances,  invalidate 
the  notice. 

While  strict  practice  must  be  pursued  to  limit  the  time  to  appeal,  a  mere 
inaccuracy  in  the  notice  of  judgment  which  violates  no  rule  of  practice 
and  is  itself  immaterial  will  not  be  sufficient  to  avoid  it. 

(Argued  June  18, 1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  May  5,  1885, 
which  denied  plaintiff's  motion  to  dismiss  defendants'  appeal 
from  judgment  entered  herein. 
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The  motion  to  dismiss  was  made  upon  the  ground  that  the 
notice  of  appeal  was  not  served  within  sixty  days  after  service 
of  notice  of  judgment  and  copy  thereof.  Defendants  claim 
the  notice  to  be  defective  and  insufficient  to  limit  the  time  to 
appeal. 

The  material  facts  are  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  An  appeal  to  the  General 
Term  "  must  be  taken  within  thirty  days  after  service  upon 
the  appellant's  attorney  of  a  copy  of  the  judgment  appealed 
from,  and  a  written  notice  of  the  entry  thereof."  (Code  of  Civ. 
Pro.,  §  1351.)  If  such  copy  of  judgment  and  notice  of  entry 
is  served,  the  right  to  appeal  expires  at  the  end  of  thirty  days. 
(  Wait  v.  Van  Allen,  22  N.  Y.  322.)  No  court  or  judge  is 
authorized  to  extend  the  time  fixed  by  law  within  which  to  take 
an  appeal.  (Code  of  Civ.  Pro.,  §  763 ;  Wait  v.  Van  Allen,  22 
N.  Y.  319 ;  Clapp  v.  IJawley,  87  id.  610.)  There  is  no  require- 
ment of  law  that  the  office  address  shall  be  subscribed  to  the 
notice.  It  is  sufficient  if  it  is  indorsed  anywhere  upon  the 
paper  served,  60  long  as  the  desired  information  is  given. 
(Devlin  v.  Mayor,  62  How.  Pr.  166 ;  Baker  v.  Hatfield,  29 
Hun,  670;  Yorks  v.  Peck,  17  How.  Pr.  192;  Kelly  v. 
Sheehan,  76  N.  Y.  326 ;  Kilmer  v.  Hathorn,  78  id.  228 ; 
Rule  2.)  An  absurd  and  arbitrary  construction  should  not  be 
given  to  rule  2  in  order  to  nullify  sections  1351  and  783  of  the 
Code.  (Palmer  v.  Wilson,  75  N.  Y.  251 ;  Clapp  v.  Ilawleyy 
97  id.  610.)  The  notice  was  sufficient,  although  addressed  to 
Waters  &  McLennan,  and  not  to  Waters,  McLennan  &  Dillaye. 
(Cftase  v.  Bibbins,  71  N.  Y.  592 ;  Baker  v.  Hatfield,  29  Hun, 
670 ;  3  Civ.  Pro.  Rep.  303 ;  Bander  v.  Coville,  4  Cow.  60 ; 
Doane  v.  Rice,  11  Wend.  178.)  The  order  denying  plaintiff's 
motion  to  dismiss  defendants'  appeal  is  reviewable  here. 
(Clapp  v.  Hawley,  97  N.  Y.  610  ;  Wait  v.  Van  Allen,  22  id. 
321 ;  Bates  v.  Varhees,  20  id.  525  ;  Matter  of  N.  Y.  C.  &  E. 
R.  B.  B.  Co.,  60  id.  112;  Tracy  v.  First  Nat.  Bank,  37  id. 
523 ;  Ldand  v.  Hathorn,  42  id.  547 ;    Wright  v.  Brown,  67 
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id.  1 ;  Durdap  v.  Patterson  F.  Ins.  Co.,  74  id.  145 ;  Blossom 
v.  Estes,  84  id.  614 ;  McHenry  v.  Jewett,  90  id.  58.) 

M.  M.  Waters  for  respondents.  A  party  undertaking  to 
limit  the  time  for  appealing  is  held  to  strict  practice.  (Matter 
ofN.  Y.  C.  i&  H.  R.  It.  It.  Co.,  60  N.  Y.  112.)  A  notice  of 
the  entry  of  judgment,  which  is  not  indorsed  or  subscribed 
both  by  the  name  of  the  attorney  and  his  office  address  or 
place  of  business  as  required  by  the  general  rules  of  practice 
(Rule  2),  is  irregular  and  ineffectual  to  limit  the  time  for  ap- 
pealing. (Kelly  v.  Shee/tan,  76  N.  Y.  325.)  The  act  of 
Waters  &  McLennan,  attorneys,  will  be  disregarded  by  the 
court.  (Jerome  v.  People,  1  Wend.  293 ;  Rule  10,  Sup.  Ct. ) 
A  notice  of  entry  of  judgment  must  not  only  be  subscribed 
by  the  attorneys,  with  the  addition  of  their  office  and  post  office 
address,  but  must  be  addressed  to  the  attorneys  of  record  in 
the  action.  It  must  be  served  on  the  attorney  of  the  party  who 
appeals.  (Fry  v.  Bennett,  7  Abb.  Pr.  352;  Code  of  Civ. 
Pro.,  §  1351 ) 

Rapallo,  J.  We  think  the  notice  of  entry  of  judgment 
complied  with  rule  2,  which  provides  that  "all  papers  served 
or  filed  must  be  indorsed  or  subscribed  with  the  name  of  the 
attorney  or  attorneys,  and  his  or  their  office  address  or  place  of 
business."  The  notice  was  signed  by  the  plaiutiff's  attorneys 
and  was  indorsed  upon  the  copy  judgment  served  therewith. 
The  whole  paper  was  indorsed  with  the  names  of  the  plaintiff's 
attorneys  and  their  office  address.  The  rule  does  not  require 
that  the  office  address  be  stated  more  than  once  upon  the  same 
paper  or  set  of  papers. 

The  other  objection  stated  is  that  the  notice  was  not  properly 
addressed.  The  attorneys  of  record  were  Waters,  McLellan 
&  Dillaye.  The  notice  was  served  at  the  office  where  they 
transacted  their  business,  was  received  by  their  managing 
clerk  and  marked  by  him  and  entered  in  their  register,  but  it 
was  addressed  to  the  firm  of  Waters  &  McLellan,  who  occupied 
the  same  office.     On  previous  occasions  admissions  of  service 
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of  papers  in  this  action,  served  at  the  same  office  and  addressed 
to  Waters,  McLellan  &  Dillaye,  had  been  signed  with  the 
firm  name  of  Waters  &  McLellan.  Waters  belonged  to  both 
firms,  and  the  former  firm  existed  only  with  reference  to  un- 
finished business.  There  is  no  rule  covering  such  a  case.  The 
notice  was  served  at  the  proper  office  and  delivered  to  the 
proper  person,  and  was  retained,  and  as  no  one  could  have  been 
prejudiced  by  the  omission  to  insert  in  the  address  the  names 
of  all  the  partners  in  the  firm  of  attorneys,  we  think  the  ser- 
vice should  be  held  sufficient.  Although  strict  practice  must 
be  pursued  to  limit  the  time  to  appeal,  and  even  a  technical  ir- 
regularity in  giving  the  required  notice  will  be  considered, 
still  there  must  be  some  irregularity,  and  a  mere  inaccuracy 
in  the  notice  which  violates  no  rule  of  practice  and  is  in  itself 
immaterial,  will  not  be  sufficient  to  avoid  it. 

The  appeal  not  having  been  taken  until  seventy-three  days 
after  the  service  of  the  copy  judgment  and  notice  of  entry, 
was  too  late,  and  the  motion  to  dismiss  should  have  been 
granted. 

Order  appealed  from  reversed  and  motion  granted,  with 
costs. 

All  concur. 

Ordered  accordingly. 


Chables  Nelson,  Respondent,  v.  The  Village  of  Canisteo, 

Appellant. 

A  village  incorporated  under  the  act  of  1870  (Chap.  291,  Laws  of  1870),  by 
the  act  of  incorporation  assumes  the  duty  of  caring  for  and  repairing  its 
streets,  and  for  its  neglect  to  do  so  is  liable  to  a  party  injured. 

It  is  no  defense,  therefore,  that  the  defect  complained  of  existed  at  the 
time  of  the  incorporation,  or  that  the  municipality  has  omitted  to  make 
ordinances  or  by-laws  in  reference  to  repairing  its  streets. 

Where  numerous  exceptions  appear  in  a  case,  most  of  which  are  untenable, 
but  some  one  of  them  may  be  sustained  by  reason  or  authority,  the  at- 
tention  of  the  court  should  be  specifically  called  thereto;  it  is  not  suf- 
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ficient  to  group  them  all  together  in  the  points  of  counsel  under  a  single 
allegation  of  error,  without  stating  a  ground  to  support  any  one. 

(Argued  June  19,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  20,  1882,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence  in 
omitting  to  keep  one  of  its  streets  in  repair. 

The  facts  appear  sufficiently  in  the  opinion. 

Eli  Soule  for  appellant.  The  power  of  the  trustees  to  make 
ordinances  is  of  a  legislative  and  judicial  character,  to  be  exer- 
cised at  such  time  and  in  such  manner  as  they  in  their  judg- 
ment shall  deem  proper.  An  omission  to  exercise  such  power 
imposes  no  liability  on  the  corporation.  {Levy  v.  Mayor,  etc., 
1  Sandf.  465 ;  Griffin  v.  Mayor \  etc.,  5  Seld.  459  ;  Goodrich 
v.  Chicago,  20  111.  445 ;  2  Dill,  on  Mun.  Corp.  [2d  ed.],  § 
753,  and  note ;  1  R.  S.  [7th  ed.]  805 ;  Weet  v.  Trustees  of 
Village  of  Brockport,  16  N.  Y.  161,  note;  Conrad  v.  Village 
of  Ithaca,  id.  158;  Laws  of  1870,  chap.  291,  §  1,  tit.  7.)  A 
municipal  corporation,  bound  to  keep  its  streets  in  repair, 
does  not  become  an  insurer  of  travelers  thereon.  It  is  under 
no  obligation  to  provide  for  everything  that  may  happen  upon 
its  streets,  but  only  for  such  use  of  them  as  is  ordinary,  or  as 
may  reasonably  be  expected.  {Ring  v.  Cityqf'Cohoes,  77  N.  Y. 
83.)  Where  power  is  conferred  upon  a  municipal  corporation 
to  make  local  improvements,  its  exercise  is  quasi  judicial  or 
discretionary,  and  for  a  failure  to  act,  or  an  erroneous  estimate 
of  the  public  needs,  a  civil  action  cannot  be  maintained  against 
it.  ( Urquhart  v.  Ogdensburg,  91  N.  Y.  67.)  A  municipal 
corporation  is  not  liable  for  an  accident  occasioned  by  a  defect 
in  the  plan  upon  which  a  public  work  is  constructed.  (  Urqu- 
hart v.  Ogdensburg,  91  N.  Y.  67,  71.)  Every  encroachment 
upon  a  highway  is  not  a  nuisance.     {Pechham  v.  Henderson, 
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27  Barb.  207  ;  Ilarrower  v.  Ritson,  37  id.  301 ;  Goldsmith  v. 
Jones,  43  How.  415 ;  Howard  v.  Rdbbins,  1  Lans.  63.)  Deter- 
mining whether  an  encroachment  is  a  nuisance  or  not,  is  a  judi- 
cial act.  {Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  90  )  The 
tru9tees  of  the  village  had  no  power  to  abate  a  nuisance.  (Laws 
of  1870,  chap.  291,  tit.  3,  §3,  subd.  20*;  Griffin  v.  Mayor,  etc., 
5  Sold.  459 ;  Goodrich  v.  Chicago,  20  111.  445 ;  2  Dill,  on 
Mun.  Corp.  [2d  cd.],  §  53,  note.)  The  trnstees  of  a  village  are 
not  bound  to  be  experts  or  skilled  mechanics.  (Hume  v. 
Mayor,  etc.,  47  N.  Y.  G39.)  The  public  authorities  are  not 
presumed  to  have  notice  of  a  latent  defect  in  the  covering  of 
an  opening  in  a  sidewalk  which  was  not  made  by  them  or 
under  their  direction.  (Hart  v.  City  of  Brooklyn,  36  Barb. 
229.)  The  village  is  not  bound  to  provide  for  any  thing  which 
may  not  reasonably  be  expected  to  happen  in  the  proper  use  of 
the  walk.  (Ring  v.  City  of  Cohoes,  77  N.  Y.  83.)  The  ques- 
tion  of  the  sufficiency  of  the  covering  of  the  hatchway  when 
the  doors  were  closed  was  not  before  tho  referee.  {Storrs  v. 
Flint,  46  Supr.  Ct.  [J.  &  S.]  498 ;  Southwick  v.  Bank  of 
Memphis,  84  K  Y.  420.) 

J.  F.  Wetmore  for  respondent.  The  hatchway  was  a  visible, 
prominent  and  dangerous  nuisance  of  which  defendant's  trustees 
had  sufficient  notice.  (Todd  v.  City  of  Troy,  61  N.  Y.  506, 
507 ;  Requa  v.  City  of  Rochester,  45  N.  Y.  136 ;  Davenport 
v.  Ruckman,  10  Bosw.  20 ;  37  id.  568,  570 ;  Williams  v. 
Brawn,  15  id.  360;  Niven  v.  City  of  Rochester,  76  id.  619; 
Hart  v.  City  of  Brooklyn,  36  Barb.  226 ;  Hyatt  v.  Trustees 
of  Rondout,  44  id.  385  ;  PloedterU  v.  Mayor,  etc.,  55  N.  Y. 
Q66;9Ilunt  v.  Mayor,  etc.,  74  id.  264;  reviewing  9  Hun, 
674;  Constructive  Notice,  29  Alb.  L.  J.  241,  246;  Wade's 
Treatise  on  Law  of  Notice,  8,  §  11.)  Aside  from  the  visible 
obstruction  of  the  sidewalks,  there  was  considerable  evidence 
given  on  the  trial  bearing  on  the  question  of  constructive  notice 
to  the  defendant  as  to  the  otherwise  dangerous  condition  of 
the  sidewalk,  and  this  having  been  decided  in  favor  of  the 
plaintiff  as  a  question  of  fact,  from  the  evidence  it  is  not  the 
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office  of  an  appeal  to  review  such  questions.  (Packer  v.  Jar- 
vis,  3  Keyes,  271 ;  Lewis  v.  Blake,  10  Bosw.  198 ;  Godfrey  v. 
Johnston,  1  Keyes,  556;  Weber  v.  N.  Y.  C.  R.  R.  Co., 
58  N.  T.  451 ;  Massoth  v.  D.  <6  H.  C.  Co.,  6  Hun,  314 ;  64 
N.  T.  524 ;  Terry  v.  Jewett,  17  Hun,  395.)  Among  the  duties 
delegated  by  the  legislature  to  municipal  corporations  which 
are  mandatory,  is  to  remove  and  make  safe  dangerous  obstruc- 
tions and  excavations  in  the  sidewalks  and  streets,  and  to  keep 
them  in  repair,  and  the  agents  of  the  corporation  are  chargod 
with  this  duty,  and  are  bound  to  exercise  an  active  vigilance  in 
so  doing.  (Hudson  v.  Mayor,  etc.,  9  N.  Y.  163  ;  Clemence  v. 
Oity  of  Auburn,  66  id.  334 :  Clark  v.  Village  of  Lockport, 
49  Barb.  158;  Conran  v.  Village  of  Ithaca,  16  N.  Y.  158; 
Clifford  v.  Dam,  81  id.  52  ;  80  id.  216.) 

Danforth,  J.  That  the  plaintiff  was  injured,  and  that  the 
injury  was  occasioned  by  a  cause  over  which  the  defendant 
had  control  and  power  of  prevention,  are  two  facts  about  which 
there  is  no  dispute.  The  only  question  is,  whether  it  was 
within  the  duty  of  the  defendant  as  well  as  within  its  power 
to  act  in  relation  to  the  matter.  It  was  organized  as  a  village 
in  1873,  under  the  "  act  for  the  incorporation  of  villages." 
(Laws  of  1870,  chap.  291.)  The  injury  was  suffered  by  the 
plaintiff  in  December,  1877,  while  passing  through  one  of  its 
streets,  by  stumbling  over  a  hatchway  projecting  into  and  above 
the  sidewalk.  It  was  in  that  condition  when  the  village  was 
incorporated,  and  the  only  affirmative  answer  by  the  defend- 
ant to  the  plaintiffs  claim  for  compensation  was  "  that  the 
injuries  complained  of  were  caused"  by  his  own  neglect  and 
fault.  But  this  has  been  found  the  other  way  by  the  referee, 
and  his  conclusion,  sustained  as  it  is  by  the  Supreme  Court, 
and  not  without  evidence  to  warrant  it,  is  conclusive  here.  So 
are  his  findings  that  by  the  obstruction  the  way  was  made  dan- 
gerous, that  the  trustees  of  the  defendant  had  knowledge  of  it 
and  its  condition  from  the  very  time  of  its  inception,  and  were 
guilty  of  negligence  in  not  removing,  or  compelling  its  owner 
to  remove  it.     The  point  made  by  the  learned  counsel  for  the 
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appellant  is  that  although  it  had  power  to  do  either,  it  was 
not  bound  to  exercise  it.  In  this  respect,  however,  we  think 
its  duty  was  not  less  than  its  power.  Indeed  it  has  been  so 
uniformly  and  frequently  held  by  the  courts  of  this  State  that 
a  municipal  corporation,  having  power  to  maintain  and  control 
streets,  is  bound  to  exercise  ordinary  and  reasonable  care  and 
diligence  to  see  that  they  are  kept  in  a  reasonably  safe  con- 
dition for  public  travel,  that  a  general  rule  to  that  effect  may 
now  be  considered  as  established  and  to  be  applicable,  whether 
the  act  or  omission  complained  of  and  causing  the  injury  was 
that  of  the  municipal  authorities  or  some  third  party.  {Con- 
rad v.  Ithaca,  16  N.  Y.  158 ;  Weet  v.  Brockport,  id.  161 ; 
SauUhury  v.  Ithaca,  94  id.  27.)  The  principle  applies  here, 
unless  as  the  appellant  claims  the  power  of  the  trustees  was 
"limited  to  making  ordinances  and  by-laws,  under,  which 
nuisances  might  be  abated."  It  does  not  seem  to  be.  They 
might  make  both,  but  the  omission  to  do  so  in  no  way  relieves 
the  village  from  the  duty  of  caring  for  and  preparing  its 
streets.  This  was  assumed  by  the  very  act  of  organizing  as  a 
village  under  the  statute  referred  to,  and  for  its  neglect  to  the 
plaintiffs  injury,  the  action  has  been  properly  maintained. 

We  have  not  failed  to  observe  that  the  learned  counsel  for 
the  appellant  has  grouped  together  upon  his  points,  under  a 
single  allegation  of  error,  exceptions  to  the  admission  of  testi- 
mony and  to  the  rejection  of  testimony,  to  the  refusal  of  the 
referee  to  nonsuit  and  to  his  refusal  to  find  as  requested,  and 
to  his  findings  and  conclusion  as  actually  made.  The  excep- 
tions are  very  numerous.  No  ground  is  stated  for  the  support 
of  any  one.  By  examination  we  learn  that  some  at  least  are 
not  well  taken.  We  find  none  that  seem  to  be.  If  among  so 
many,  any  one  can  be  sustained  by  reason  or  authority,  our  at- 
tention should  have  been  called  to  it  more  specifically. 

The  judgment  appealed  from  should  bo  affirmed. 

All  concur. 

Judgment  affirmed. 
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James  G.  Fargo,  as  President  of  the  Merchants'  Dispatch 
Transportation  Company,  Respondent,  v.  William  Milburn 
et  al.,  Appellants. 

Plaintiff,  a  common  carrier,  received  at  Chicago  certain  merchandise  to  be 
transported  to  Antwerp  ;  it  issued  to  the  shippers  through  bills  of  lading, 
which  stated  that  the  goods  were  to  be  transported  to  New  York  and  there 
delivered  on  board  defendant's  steamship  P.  for  transportation  to  the  place 
of  destination ;  the  inland  freight  to  New  York  and  the  ocean  freight 
from  thence  to  Antwerp  were  separately  stated.  The  goods  were  deliv- 
ered on  board  the  F.,  plaintiff  taking  the  captain's  receipt  therefor.  De- 
fendants had  chartered  the  steamer  to  the  firm  of  D.  &  R.,  but  they 
were  notified  that  plaintiff  would  not  deal  with  that  firm,  and  the  cap- 
tain promised,  in  accordance  with  custom,  to  give  his  draft  for  the  inland 
freight  before  sailing.  He  did  not  do  this  and  issued  no  bills  of  freight 
for  this  part  of  the  cargo.  The  goods  were  transported  to  Antwerp  and 
defendants  collected  the  entire  freight.  Before  they  made  any  remit- 
tances on  account  of  the  freight  they  were  notified  of  plaintiff's  claim 
and  forbidden  to  pay  any  of  the  inland  freight  to  D.  &  R. ;  they,  how- 
ever, accounted  to  said  firm  therefor.  In  an  action  to  recover  .the  inland 
freight,  held,  it  was  to  be  presumed  that  the  captain  saw  before  sailing 
the  bills  of  lading  issued  by  plaintiff,  and  as  defendants  iu  no  manner 
repudiated  plaintiff*  s  authority  to  act  for  them  or  declined  the  ship- 
ment, and  as  they  collected  the  freight,  not  upon  any  order  or  authority 
of  D.  &  R.,  but  under  said  bills  of  lading,  they  thereby  ratified  and 
adopted  the  same  and  were  liable. 

(Submitted  June  19, 1885  ;  decided  October  G,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
premo Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  30,  18S3,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  moneys  alleged  to  have 
been  received  by  defendants  for  and  on  account  of  the  plain- 
tiffs company. 

The  evidence  was  to  the  effect  that  James  Warrack,  plain- 
tiffs agent  at  Chicago,  received  from  parties  in  that  city  certain 
merchandise  to  be  transported  to  Antwerp.  Warrack  issued 
to  the  shippers  bills  of  lading,  which  stated  in  substance  that 
the  goods  were  to  be  transported  by  plaintiff  to  New  York  and 
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there  delivered  on  board  the  steamship  Fernwood,  which  be- 
longed to  defendants,  to  be  conveyed  to  Antwerp.  The  freight 
charges  from  Chicago  to  New  York  and  from  thence  to  Ant- 
werp were  apportioned  and  separately  stated  upon  the  bills. 
The  Femwood  had  been  chartered  for  the  voyage  by  defend- 
ants to  Dill  &  Radmann  of  New  York.  The  goods  were  de- 
livered on  board  that  vessel,  were  transported  to  Antwerp,  de- 
livered to  the  consignees,  and  defendants'  agent  collected  and 
received  the  through  freight.  The  further  facts  appear  in  the 
opinion. 

William  Alien  Butler  for  appellants.  The  master  could 
not  bind  his  owners  beyond  the  ordinary  terms  of  a  bill  of  lading. 
He  was  not  their  general  agent,  but  only  a  special  agent  for 
navigating  the  vessel.  The  owners  are  not  bound  for  any  acts 
done  by  the  master  outside  of  the  scope  of  his  particular  em- 
ployment. (Gen.  Int.  Ins.  Co.  v.  Haggles,  12  Wheat.  408 ; 
Pope  v.  Nickerson,  3  Story,  465 ;  2  Pars,  on  Ship,  and  Adm. 
7.)  Under  the  charter  party  the  entire  cargo  was  to  be  fur- 
nished by  the  charterers,  and  all  the  cargo  sent  on  board  was, 
as  between  the  owners  and  the  charterers,  cargo  furnished  by 
them,  no  matter  from  whom  received.  (Newberry  v.  CoVoin, 
7  Bing.  190 ;  Schuster  v.  Me  Keller,  7  EL  &  Bl.  704.)  The 
whole  arrangement  by  which  the  plaintiff,  in  conjunction  with 
the  charterers,  undertook  to  make  contracts  for  through  freights 
from  Chicago  to  Antwerp,  and  to  issue  bills  of  lading,  bind- 
ing the  Femwood,  was  without  the  knowledge  or  privity  of  the 
defendants,  and  was,  therefore,  so  far  as  the  plaintiff  was  con- 
cerned, wholly  at  his  own  risk,  and  by  the  terms  of  the  charter 
party  all  goods  shipped  on  the  Femwood  were  subject  to  the 
owners'  lien,  and  to  the  terms  of  the  charter  party.  (MeFar- 
land  y.  Wheeler,  26  Wend.  467.) 

Hamilton  Cole  for  respondent.  It  was  upon  the  express 
understanding  that  the  captain  of  the  Femwood  was  to  give 
a  captain's  draft  for  the  inland  freight  that  the  goods  were  de- 
livered to  the  steamer,  and  in  making  such  promise  he  acted 
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as  agent  of  tho  owners  and  within  the  scope  of  his  authority. 
(Ford's  Law  of  Ship.  200  ;  2  Pars,  on  Ship,  and  Adm.  7 ;  Ab- 
bott's Law  of  Merch.  Ship.  [12th  ed.]  84,  315.)  No  point  can 
now  be  raised  that  there  was  any  question  for  the  jury.  (Todd 
v.  Todd,  3  Hun,  298  ;  Barnes  V.  Ferine,  12  N.  Y.  18 ;  Win- 
cheU  v.  Ilicks,  18  id.  558  ;  O'JVeiU  v.  Jatnes,  43  id.  85.) 

Finoh,  J.  This  case  was  disposed  of  by  the  court ;  each 
party  asking  that  a  verdict  be  ordered  in  his  own  favor,  and 
neither  requesting  that  any  issue  of  fact  be  submitted  to  the 
jury.  The  sole  question,  therefore,  is  whether  upon  some 
reasonable  view  of  the  facts  the  judgment  for  the  plaintiff  can 
be  sustained ;  for  which  purpose,  where  the  evidence  is  con- 
tradictory, we  must  assume  as  having  been  found,  where 
that  could  fairly  have  happened,  the  version  which  leads  to 
an  affirmance. 

That  the  inland  freight  was  earned  and  belonged  to  the 
plaintiff ;  that  its  amount  was  fixed  and  known  ;  that  the 
owners  of  the  vessel  collected  it  upon  through  bills  of  lading 
drawn  by  the  plaintiff,  assuming  to  act  as  agent  for  the  ship, 
and  upon  which  the  property  was  delivered  to  the  consignees ; 
that  the  captain  promised  in  accordance  with  custom  to  give 
his  draft  for  such  inland  freight  before  the  sailing  uf  the  ves- 
sel, and  was  notified  that  the  plaintiff  would  not  deal  with 
Dill  &  Radman,  the  charterers  ;  that  the  property  was  delivered 
taking  the  mate's  receipt,  which  was  afterward  exchanged  for 
the  captain's  receipt ;  all  these  are  facts,  either  uncontradicted 
or  supported  by  the  preponderance  of  proof,  and  which  justify 
the  judgment  rendered.  The  effort  of  the  owners  is  to  shift 
their  liability  to  the  charterers,  and  ignore  any  contract  with 
or  duty  to  other  persons.  In  doing  so  they  rely  largely 
upon  tho  fact  that  the  captain  issued  no  bills  of  lading  for  this 
specific  part  of  the  cargo.  Assuredly  he  ratified  those  which 
were  issued.  They  were  drawn  at  Chicago,  and  covered  tho 
entire  transportation  from  that  city  to  Antwerp,  specifying  the 
Femwood  as  the  ocean  carrier,  signed  by  Warrack  as  agent, 
u  severally  and  not  jointly,"  and  so  claiming  to  represent  and 
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bind  the  plaintiff  as  to  the  inland  transportation,  and  the  ship 
as  to  the  remainder.  These  bills  of  lading  we  must  assume 
from  the  proof  were  shown  to  the  captain  before  he  sailed, 
with  their  statement  of  the  separate  amounts  of  the  inland 
and  ocean  freight ;  who  in  no  manner  repudiated  the  authority 
or  declined  the  shipment  under  it,  but  commented  only  upon 
the  amounts  ;  and  who,  on  arriving  at  Antwerp,  delivered  the 
goods  tcKthe  parties  holding  the  bills  signed  by  Warrack  and 
not  upon  any  order  or  authority  of  Dill  &  Radman ;  who 
collected  the  freight  according  to  their  terms,  and  so  recognized 
the  shipment  aa  made  under  the  Chicago  bills  of  lading. 
Warrack's  agency  was  thus  ratified  instead  of  repudiated.  It 
is  true  that  the  captain  claimed  in  his  evidence  to  have  shipped 
his  whole  cargo  for  Dill  &  Radman,  issuing  the  bills  of  lading 
when  and  as  presented  by  Dill  &  Radman,  and  yet  he  is  forced 
to  admit  that  when  at  sea  he  found  he  had  cargo  for  which  he 
had  issued  no  bills  of  lading,  which,  therefore,  was  not  shipped 
by  the  charterers,  and  which  was  represented  first  by  the 
mate's  receipt  given  "subject  to  charges,"  and  then  by  his 
own  given  in  exchange ;  and  so  it  is  easy  to  put  confidence 
in  the  plaintiff's  proof  which  harmonizes  and  explains  the  known 
facts  in  the  case.  It  may  very  well  bo  that  Dill  &  Radman  as- 
sented to  this  shipment  as  part  of  the  cargo,  but  nothing  in 
the  case  indicates  that  the  property  in  question  was  delivered 
to  thera,  or  npon  their  responsibility  for  the  inland  freight,  but 
every  thing  points  to  a  shipment  by  the  plaintiff  and  upon 
the  responsibility  of  the  vessel  as  it  respected  such  freight. 
We  can  see  no  just  ground  upon  which  the  money  of  the 
plaintiffs,  collected  upon  the  bills  of  lading  which  they  issued, 
received  for  them  and  known  to  be  due  to  them,  could  be 
diverted  from  their  ownership  and  paid  over  to  Dill  &  Rad- 
man, or  involved  in  the  ship's  account  with  that  firm.  On 
the  21st  of  February,  1878,  the  agents  of  the  owners  were 
notified  in  writing,  formally  and  precisely,  of  the  plaintiff's 
claim,  and  forbidden  to  pay  any  of  the  inland  freight  to  Dill 
&  Radman ;  and  it  appears  that  no  remittance  for  anybody  in 
New  York,  on  account  of  such  freight,  was  made  until  March 
Siokels  —  Vol.  LV.  13 
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of  that  year,  when  a  balance  of  about  $1,000,  lessened  by  a 
claim  against  Dill  &  Radinan  for  four  days'  demurrage  at  £50 
a  day,  which  they  disputed  and  have  never  allowed,  was  sent 
to  the  owners'  agents  in  New  York  and  appears  to  be  still 
held  by  them.  If,  by  the  terms  of  the  charter-party,  demurrage 
was  a  lien  upon  the  cargo,  it  was  only  so  upon  the  goods  shipped 
under  it  by  Dill  &  Radman,  and  we  are  satisfied  that  the  ship- 
ment in  question  was  not  of  that  character,  but  under  the 
plaintiff's  bill  of  lading,  ratified  and  adopted  on  behalf  of  the 


The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 


The  Thibd  Avenue  Railroad  Company,  Respondent,  v.  Jacob 
Ebling  et  al.,  Appellants. 

An  appeal  from  a  Judgment  entered  on  a  verdict  mast  be  determined 
solely  upon  exceptions  taken  on  the  trial. 

An  exception  can  be  taken  only  to  a  ruling  by  the  trial  court  upon  a  ques- 
tion of  law. 

Where  there  is  no  exception  to  a  ruling  of  the  court  as  to  the  sufficiency 
of  the  evidence  to  establish  a  fact  in  issue  and  the  defeated  party  desires 
to  move  for  a  new  trial,  he  must  do  so  in  the  first  instance  before  the 
trial  court  or  at  Special  Term.    (Code  of  Civ.  Pro.,  §§  999,  1002.) 

Not  having  done  this,  no  question  affecting  the  merits  or  the  sufficiency  of 
the  evidence  to  support  the  verdict  may  be  raised  at  General  Term. 

An  exception  to  the  admission  of  evidence  may  only  be  taken  when  it  is 
received  against  the  parties'  objection. 

It  is  not  essential  to  the  validity  of  an  order  of  the  General  Term  allowing 
an  appeal  to  this  court,  in  the  cases  wherein  an  appeal  is  not  permitted 
except  when  so  ordered,  that  the  General  Term  making  the  order  shall 
be  composed  of  the  same  judges  who  constituted  the  General  Term 
which  decided  the  case.  The  only  restriction  upon  the  power  of  the 
General  Term  to  make  the  order  is  that  it  shall  be  "  made  at  the  Gen- 
eral Term  which  rendered  the  determination  or  at  the  next  General  Term 
after  judgment  is  entered  thereupon."  (Code  of  Civ.  Pro.,  §  191, 
subd.  2  and  &) 

(Argued  June  22, 1885  ;  decided  October  6,  1886.) 
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Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  March  15,  1883,  which  reversed  a  judgment  of  the  Gen- 
eral Term  of  the  Marine  Court  of  said  city  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  verdict. 

This  action  was  brought  upon  a  lease,  to  recover  a  quarter's 
rent  alleged  to  be  due  thereon.  The  answer  alleged  among 
other  things  a  surrender  of  the  lease  and  of  the  demised 
premises  and  an  acceptance  of  such  surrender  by  plaintiff. 

The  facts  so  far  as  material  to  the  questions  discussed  are 
stated  in  the  opinion. 

Nathaniel  C.  Modk  for  appellants. 

H.  Morrison  for  respondent. 

Rugeb,  Ch.  J.  We  think  the  Court  of  Common  Pleas  erred 
in  reversing  the  judgment,  rendered  by  the  Marine  Court  in 
favor  of  the  defendants.  It  assumed  to  do  so  upon  the  strength 
of  an  alleged  exception,  to  the  admission  of  evidence,  offered 
by  the  defendants  upon  the  trial,  but  in  fact  there  is  no  such 
exception.  It  was  attempted  to  be  taken  in  this  manner.  One 
of  the  defendants,  called  as  a  witness  in  his  own  behalf,  was 
asked  to  relate  certain  conversations  occurring  between  him- 
self and  the  plaintiff's  president,  secretary  and  treasurer, 
in  reference  to  an  alleged  surrender  of  the  lease  sued  upon. 
These  questions  were  objected  to  by  the  plaintiff,  and  were  ex- 
cluded by  the  court.  The  plaintiff's  counsel  then  stated :  "  I 
will  withdraw  my  objections,  and  consent  that  the  case  pro- 
ceed, believing  that  the  jury  will  find  from  the  evidence  for  the 
plaintiff,  at  the  same  time  I  will  except,  in  order  to  secure  the 
rights  of  my  clients,  to  any  evidence  as  to  powers  of  individual 
members  of  the  company  to  modify  a  lease  made  by  the  board 
of  directors."  The  court:  "I  will  allow  the  jury  to  find  a 
verdict  subject  to  the  opinion  of  the  court."  Some  evidence 
was  then  given  as  to  interviews,  between  those  officers  and 
defendants,  but  when  the  defendants  sought  again  to  prove 
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the  conversations  referred  to,  the  plaintiff  objected,  and  the 
evidence  was  again  excluded  by  the  court.  The  plaintiff's 
counsel  then  said :  "  I  consent  that  the  question  at  issue,  inde- 
pendent of  the  fact  whether  that  conversation  occurred  or  not, 
shall  go  to  the  jury,  except  Mr.  Lyons'  assertion."  Although 
this  remark  is  somewhat  unintelligible  in  itself,  yet  interpreted 
in  the  light  of  the  preceding  statement,  and  the  subsequent 
course  of  the  trial,  it  can  be  held  to  mean  nothing  but  a 
waiver  of  the  objections  to  the  proposed  evidence.  The  evi- 
dence thereafter  taken  was  received  in  accordance  with  the 
understanding  expressed  in  the  remarks  of  the  plaintiff's 
counsel,  and  without  any  ruling  by  the  court  npon  the 
question  of  its  admissibility.  Such  evidence  tended  to  show 
an  agreement  between  the  parties  by  which  the  plaintiff 
accepted  a  surrender  of  the  lease  in  question  from  the  de- 
fendants prior  to  the  commencement  of  the  quarter,  for  which 
rent  is  claimed  in  this  action.  In  submitting  the  case  to  the 
jury  the  court  charged,  among  other  things,  "that  in  order  to 
constitute  such  surrender,"  "  not  only  must  there  be  an  under- 
standing on  the  part  of  Ebling  and  Kinney  that  they  were  to 
be  released  and  other  parties  accepted  in  their  place,  but  there 
must  be  snch  a  contract  entered  into  between  these  parties 
that  the  minds  of  both  parties"  "  met,  and  that  both  the  par- 
ties understood  the  agreement.  If  both  parties  came  to  this 
understanding  as  narrated  by  the  defendants,  you  will  be  war- 
ranted in  finding  for  the  defendants,  while  if  you  believe  other- 
wise, you  will  find  for  the  plaintiffs."  The  plaintiff's  counsel 
neither  excepted  to  this  charge  nor  to  any  refusal  of  the  court 
to  charge  otherwise. 

The  jury  found  for  the  defendants :  The  right  of  the  de- 
fendants to  a  judgment  on  the  verdict  was  not  in  any  way 
questioned  by  the  plaintiff,  and  it  seems  to  have  been  entered 
as  of  course.  No  motion  was  made  for  a  new  trial  before  the 
trial  court  or  at  Special  Term,  and  the  only  attempt  at  review 
is  upon  an  appeal  from  the  judgment  entered  on  the  verdict. 
Such  an  appeal  must  be  determined  upon  the  exceptions  taken 
on  the  trial.     The  remark  made  by  the  court  on  receiving  the 
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evidence,  that  it  would  take  the  verdict  subject  to  the  opinion 
of  the  court,  was  not  acted  upon  and  no  proceeding  was  there- 
after taken  to  determine  such  a  question  as  would  have  been 
presented  by  a  verdtetso  taken.  (§  1000,  Code  Civ.  Pro.) 
Under  these  circumstances  if  the  plaintiff  desired  to  move  for 
a  new  trial  upon  the  facts,  it  should  have  done  so  in  the  first 
instance  before  the  judge  presiding  at  the  trial  upon  his  minutes 
(Code  Civ.  Pro.,  §  999)  or  at  Special  Term.  (Code  Civ.  Pro., 
§  1002.)  Not  having  done  this,  no  question  affecting  the  merits, 
or  the  sufficiency  of  the  evidence,  to  support  the  verdict,  could 
be  raised  at  General  Term.  The  jurisdiction  of  that  court  ex- 
tended only,  to  a  review  of  the  exceptions  taken  on  the  trial. 
{Boos  v.  World  Mut.  Life  Ins.  Co.,  64  N.  T.  236.)  An  ex- 
ception can  be  taken  only,  to  a  ruling  by  the  court  upon  a 
question  of  law  arising  on  the  trial  of  an  issue  of  fact.  Here 
there  was  no  such  ruling  and  consequently  no  exception.  (Code 
Civ.  Pro.,  §  992.)  The  evidence  offered  was  invariably  ruled 
out  by  the  court  when  objected  to,  and  was  finally  received  only 
after  the  plaintiff  had  waived  its  objection  thereto. 

If  the  plaintiff  desired  to  raise  any  question  as  to  the  suf- 
ficiency of  the  evidence  to  prove  a  surrender  of  the  lease,  it 
should  have  done  so  by  some  appropriate  request  upon  the 
trial  of  the  case,  and  by  an  exception  to  the  ruling  of  the  court 
in  case  the  request  was  denied ;  but  it  failed  to  obtain  any  such 
ruling  upon  the  disputed  question  in  the  case. 

Even  if  we  could  assume  that  the  proceedings  related, 
amounted  to  a  constructive  ruling  by  the  court,  we  are  of  the 
opinion  that  no  exception  taken  under  such  circumstances 
would  be  effectual.  An  exception  to  the  admission  of  evidence 
can  be  taken  only  when  it  is  received  against  the  parties'  objec- 
tion. When  the  objection  thereto  is  waived,  the  conduct  of 
the  court  in  receiving  the  evidence,  is  relieved  from  any  impu- 
tation of  error. 

The  respondent  moved  to  dismiss  the  appeal  here,  upon  the 
ground  that  the  judges  who  authorized  it  were  not  the  same 
persons,  who  constituted  the  General  Terra  deciding  the  case. 
The  alleged  ground  constitutes  no  reason  for  dismissing  the 
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appeal.  There  is  no  restriction  imposed  upon  the  power  of  the 
court  below,  to  mako  an  order  for  an  appeal  to  this  court,  except 
that  it  shall  be  made  at  the  General  Term,  which  either  rendered 
the  determination  appealed  from  or  the  one  sitting  next  after 
judgment  is  entered  thereupon.  (Code  Civ.  Pro.,  §  191,  subd. 
2,  3.)  If  the  court  granting  the  order  is  properly  constituted 
so  as  to  form  a  lawful  General  Term,  it  is  immaterial,  so  far  as 
the  exercise  of  the  power  to  authorize  an  appeal  is  concerned, 
what  individuals  compose  it.  It  is  still  the  court  authorized  to 
make  the  order. 

The  order  of  the  Common  Pleas  should  be  reversed,  and  the 
judgment  of  the  Marine  Court  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


^  jo?,       Frederick  Zoellbr,  Appellant,  v.  Julia  A.  Relet,  Adminis- 
tratrix, etc.,  Respondent. 

The  burden  of  proof  is  upon  the  party  claiming  an  estoppel  by  a  former 
judgment,  to  show  clearly  that  the  fact  in  issue  was  determined  in  the 
former  action. 

A  purchaser  on  sale  under  a  chattel  mortgage  is  not  concluded  by  a  subse- 
quent adjudication,  in  an  action  against  the  mortgagor  and  mortgagee, 
to  which  he  was  not  made  a  party,  that  the  mortgage  was  fraudulently 
made.  • 

Where  the  purchase  was  in  good  faith,  the  title  of  the  purchaser  is  not 
affected  by  the  fact  that  the  mortgage  was  executed  in  pursuance  of  a 
conspiracy  between  the  mortgagor  and  mortgagee  to  hinder,  delay  and 
defraud  the  creditors  of  the  former. 

A  debtor  may  dispose  of  property  with  intent  to  defraud  his  creditors,  and 
yet  give  a  good  title  to  one  who  pays  value  and  has  no  knowledge  of,  and 
does  not  participate  in,  the  fraud. 

The  pendency,  at  the  time  of  the  purchase,  of  an  action  brought  by  the 
creditor  against  the  fraudulent  mortgagor  and  mortgagee,  to  recover 
damages  for  the  conspiracy,  at  least  where  the  complaint  has  not  been 
filed,  is  not  notice  to  the  purchaser  of  any  infirmity  in  the  mortgage. 

(Argued  June  9,  1885 ;  decided  October  6, 1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Oity 
Court  of  Brooklyn  entered  upon  an  order  made  April  18, 1884, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered 
upon,  an  order  dismissing  the  complaint  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

James  D.  Bell  for  appellant.  The  burden  of  proof  rests 
upon  those  who  rely  upon  the  estoppel  to  show  all  the  facts  in 
regard  to  the  identity  of  the  issue  and  of  the  parties.  (Duchess 
of  Kingston?*  Case,  2  Smith's  L.  0.  784;  Broom's  Leg.  Max. 
338 ;  1  Greenl.  on  Ev.,  §§  532-538 ;  Bigelow  v.  Winson,  1 
Gray  [Mass.],  299 ;  Clemens  v.  Clemens,  37  N.  T.  59  ;  Freem. 
on  Judg.,  §§  159,  276.)  Unless  estoppel  is  shown,  the  estoppel 
does  not  arise.  (Clemens  v.  Clemens,  37  N".  T.  59.)  To  im- 
peach a  chattel  mortgage  for  fraud,  it  is  not  competent  to 
show  other  fraudulent  mortgages  on  the  same  goods.  (Ford 
v.  Williams,  13  K  T.  577;  Kerr  v.  Hayes,  35  id.  331; 
Booth  v.  Powers,  56  id.  22 ;  Stowell  v.  Chamberlain,  60  id. 
272;  Dawley  v.  Brown,  79  id.  390.)  A  vendee  or  assignee 
will  not  be  estopped  by  a  recovery  against  the  vendor  or 
assignor  subsequent  to  the  .sale  or  assignment.  (Campbell  v. 
Ball,  16  K  Y.  575 ;  Raymond  v.  Richmond,  78  id.  351 ; 
Doe  v.  Earl  of  Derby,  1  Ad.  &  El.  783  ;  Adams  v.  Barnes, 
17  Mass.  365 ;  1  Greenl.  on  Ev.,  §  536 ;  Freem.  on  Judg., 
§  201.)  And  this,  though  the  property  be  transferred  while  an 
action  is  actually  pending,  unless  some  strict  proof  of  lis  pen- 
dens be  made  by  the  person  invoking  the  estoppel.  (Leitch 
v.  Wells,  48  N.  T.  585 ;  Sutherland  v.  Bradner,  34  Hun, 
519.)  The  defendant  having  offered  the  judgment-roll  in  evi- 
dence for  a  specific  purpose  —  that  is  to  bind  plaintiff  as  an 
estoppel  —  plaintiff's  general  objection  thereto  is  good  as  mat- 
ter of  fact ;  nothing  had  been  proved  showing  under  the  rules 
that  it  was  relevant  or  binding  as  an  estoppel.  (Levin  v. 
Russell,  42  N.  T.  251 ;  Williams  v.  Sargent,  46  id.  351.)  It 
is  immaterial  when  the  judgment  in  Quimby  v.  Straws  was 
rendered,  if,  before  an  execution  on  it  was  delivered  to  the 
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sheriff,  the  plaintiff  purchased  the  goods  in  controversy. 
{Leonard  v.  Barker,  2  Denio,  220 ;  Eidgely  v.  Spencer,  2 
Binn.  75  ;  Freem.  on  Judg.  [3d  ed.],  §  251.)  As  defendant 
did  not  show  that  this  property  was  purchased  pendente  lite, 
the  plaintiff  is  not  bound  by  the  result  of  the  action.  (Wade 
on  Notice,  §§  342,  351,  372,  375 ;  Leitch  v.  Wells,  48  N.  T. 
585;  Freem.  on  Judg.,  §  197.)  There  being  no  proof  of 
any  levy  upon  the  goods  in  controversy  under  any  judgment 
against  any  party  through  or  from  whom  the  plaintiff  derived 
his  possession  or  title,  it  was  error  to  have  dismissed  the  com- 
plaints. (Code  of  Civ.  Pro,  §  1409.)  As  plaintiff  had  actual 
possession  of  the  property  converted  when  it  was  taken  by 
defendant,  the  defendant  having  proved  no  title,  warrant  or 
authority  under  which  he  took  the  goods,  is  a  mere  trespasser, 
and  possession  is  sufficient  evidence  of  title  as  against  a  mere 
trespasser.  (Armory  v.  Delamirie,  1  Str.  504 ;  1  Smith's  L.  C. 
374 ;  Duncan  v.  Spear,  11  Wend.  54 ;  Faulkner  v.  Brown, 
65  N.  Y.  310;  StowM  v.  Otis,  71  id.  36;  2  Greenl.  onEv., 
§  637  ;  Story  on  Bail.,  §  93  d,  e,  f ;  3  Blackst.  Com.  152,  note 
by  Chitty;  Knapp  v.  Winchester,  11  Vt.  351.;  Coffin  v. 
Anderson,  4  Blackf .  [Ind.]  375  ;  Carter  v.  Bennett,  4  Fla. 
283 ;  Giles  v.  Grover,  6  Bligh,  277 ;  Addison  v.  Rounds, 
4  Ad.  &  El.  709 ;  Cook  v.  Patterson,  35  Ala.  102 ;  Barker  v. 
Dennet,  9  Gill,  7.)  To  let  in  proof  that  plaintiff's  title  was 
fraudulent,  defendant  must  first  show,  (1)  that  he  seized  the 
goods  under  valid  process,  and  (2)  that  the  persons  at  whose 
instigation  the  process  was  issued  were  creditors  with  a  special 
lien  either  by  judgment  or  attachment  against  them.  (Castle 
v.  Noyes,  14  N.  T.  329 ;  Rinchy  v.  Stryker,  28  id.  45 ;  Mc- 
Kirdey  v.  Bowe,  97  id.  93 ;  2  Greenl.  on  Ev.,  §  629.) 

Thomas  K  Pear  sail  for  respondent.  A  former  judgment 
of  a  court  of  competent  jurisdiction  directly  upon  the  point  in 
issue  is  a  plea  in  bar,  or,  as  evidence,  is  conclusive  between  the 
same  parties,  or  others  claiming  under  them,  upon  the  same 
matter  directly  in  question  in  a  subsequent  suit  or  proceeding. 
(Clemens  v.  Clemens,  37  N.  Y.  74 ;  Dunham  v.  Bower,  77  id. 
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76  ;  Tusha  v.  O'Brien,  68  id.  447 ;  Doty  v.  Brawn,  4  id.  71 ; 
Eingsland  v.  Spaulding,  3  Barb.  Ch.  341 ;  5  Com.  550 ;  2 
Hen.  &  Munf.  55.) 

Earl,  J.  On  the  26th  day  of  September,  1878,  James 
Cavanaugh,  being  the  owner  of  some  carriages,  horses  and 
other  chattels  used  in  a  livery-stable  kept  by  him  in  the  city 
of  Brooklyn,  mortgaged  them  to  Joseph  H.  Stranss,  to  secure 
the  payment  to  him  of  $1,000  and  interest  on  demand.  Strauss 
took  possession  of  the  property  under  his  mortgage  January 
21,  1879,  and  on  that  day  caused  it  to  be  sold  by  auction, 
at  which  he  purchased  it  for  $1,000.  On  the  same  day  he 
sold  it  to  Joseph  Cavanaugh,  a  son  of  James,  for  $1,  000,  and 
took  from  him  a  mortgage  thereon  to  secure  the  whole  pur- 
chase-price payable  on  demand.  On  the  19th  day  of  May, 
1880,  Strauss  sold  and  assigned  the  mortgage  to  the  plaintiff 
for  the  sum  of  $750  paid  to  him,  and  he  took  possession  of 
the  property  mortgaged.  Thereafter  Thomas  M.  Riley,  as 
sheriff  of  Kings  county,  the  defendant's  intestate,  seized  and 
took  from,  plaintiff's  possession  one  of  the  carriages  under  an 
execution  issued  upon  a  judgment  recovered  against  James 
Cavanaugh  by  James  M.  Quimby  and  others,  and  then  this 
action  was  commenced  to  recover  for  the  conversion  of  the 
carriage.  The  sheriff  in  his  answer  alleged  that  the  carriage 
was  the  property  of  James  Cavanaugh,  and  justified  the  taking 
under  the  judgment  and  execution  named.  Upon  the  trial 
the  plaintiff's  title  and  the  taking  were  proved  as  alleged.  The 
sheriff  did  not  give  formal  proof  of  the  judgment  and  exe- 
cution, but  they  seem  to  have  been  assumed  upon  the  trial, 
without  dispute,  and  we  will  assume  them  for  the  purposes  of 
this  appeal.  At  the  close  of  the  plaintiff's  proofs  the  defendant 
put  in  evidence  the  proceedings  had  and  judgment  recovered 
in  an  action  brought  by  Quimby  and  others  against  Joseph 
H.  Strauss,  Baldwin  F.  Strauss  and  James  Cavanaugh,  to  re- 
cover damages  for  a  conspiracy  to  defraud  them  in  the  collec- 
tion of  the  same  judgment  against  James  Cavanaugh,  upon 
which  the  execution  above  mentioned  was  issued,  and  another 
Sickels  —  Vol.  LV.  14 
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judgment,  and  claimed  that  by  that  judgment  it  was  conclu- 
sively established  that  the  mortgage  executed  by  James 
Cavanaugh  to  Joseph  H.  Strauss,  above  mentioned,  was  fraudu- 
lent and  void,  and  that  the  plaintiff  was  estopped  by  that 
judgment,  and  the  trial  judge  so  held,  and  nonsuited  the 
plaintiff.  The  sole  matter  for  our  determination  is  the  effect 
of  that  adjudication  upon  the  rights  of  the  plaintiff  in  this 
action. 

In  the  conspiracy  action  the  plaintiffs  alleged  the  re- 
covery by  them  of  two  judgments  against  James  Cavanaugh, 
one  for  $223.43,  March  26,  1877,  and  another  for  $498.51, 
April,  1877,  and  that  the  defendants  had  conspired  and  fraud- 
ulently done  various  things  to  defeat  them  in  the  collection  of 
their  judgments,  and  among  other  things  they  alleged  that 
Cavanaugh  had  placed  a  mortgage  of  $1,500  upon  his  livery 
property  to  Croghan  and  Haley,  which  was  fraudulent  and 
without  consideration ;  that  the  defendants  held  out  and  pre- 
tended that  one  Louis  Baer,  a  relative  of  the  defendants  Strauss, 
owned  the  property,  and  that  Cavanaugh  also  gave  the  mort- 
gage hereinbefore  mentioned  of  $1,000  to  Joseph  H.  Strauss, 
which  sum  was  not  then  due  or  owing  to  him.  Upon  the 
trial  of  that  action  evidence  was  given  by  the  plaintiffs 
therein  to  establish  the  various  acts  of  conspiracy  and  fraud 
alleged  against  the  defendants,  and  the  defendants  gave 
evidence  tending  to  show  that  the  mortgages,  and  particularly 
the  mortgage  for  $1,000,  were  given  for  full  consideration. 
The  judge  presiding  at  the  trial  of  that  action  charged  the  jury 
that  if  the  defendants  were  guilty  of  the  wrongs  alleged,  the 
plaintiffs  were  entitled  to  a  verdict  for  the  damages  sustained 
by  them,  which  verdict  should  include  the  amount  of  the  two 
judgments  and  interest  and  other  damages  caused  to  the  plain- 
tiffs. The  jury  rendered  a  verdict  for  $1,300  against  James 
Cavanaugh  and  Joseph  H.  Strauss,  and  found  no  cause  of 
action  against  the  other  Strauss.  Joseph  H.  Strauss  appealed 
from  the  judgment  entered  against  him  to  the  General  Term, 
and  from  affirmance  there  to  this  court,  and  here  the  judgment 
was  affirmed.  (90  tf.  T.  664.) 
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We  are  of  opinion  that  that  judgment  did  not  conclu- 
sively establish,  as  against  the  plaintiff,  that  the  mortgage 
assigned  to  him  was  inoperative  and  void,  and  thus  did  not 
give  him  a  valid  lien  upon  or  title  to  the  carriage  taken 
by  the  sheriff.  (1.)  It  is  not  clear  that  the  jury  found  in 
the  conspiracy  action  that  the  mortgage  for  $1,000  was 
fraudulent  and  without  consideration.  There  was  abundant 
evidence  from  which  they  could  have  found  that  that  mort- 
gage was  based  upon  a  full  consideration,  and  that  it  was  given 
to  secure  Joseph  H.  Strauss  for  an  honest  debt.  The  proof 
was  very  strong,  if  not  conclusive,  that  Cavanaugh  owed  Crog- 
han  and  Haley  only  about  $400,  and  that  he  gave  the  mortgage 
for  $1,500,  for  the  express  purpose  of  defrauding  Quimby  & 
Co.  from  collecting  their  debts,  and  the  giving  of  that  mortgage 
and  other  wrongful  acts  may  have  induced  the  verdict,  while 
the  jury  found  the  other  mortgage  valid  and  free  from  fraud. 
It  is  sufficient  to  say  that  we  cannot  be  certain  that  there  was 
in  that  action  any  adjudication  condemning  that  mortgage,  and 
the  burden  was  upon  the  defendant  to  establish  that  fact. 
(Clemens  v.  Clemens,  37  N.  Y.  59 ;  Russell  v.  Place,  94  U. 
S.  606.)  (2.)  Neither  the  plaintiff  nor  Joseph  Cavanaugh  was 
a  party  to  that  action,  and  therefore  they  were  not  bound  by  the 
adjudication  therein.  That  action  was  originally  commenced 
against  the  defendants  Strauss  alone  November  9,  1878. 
Subsequently  James  Cavanaugh  was  added  as  a  party,  and 
the  amended  summons  and  complaint  were  served  upon  him 
November  14, 1879.  The  action  was  tried  and  verdict  therein 
rendered  March  25,  1880,  and  the  judgment  was  entered  May 
27,  1880.  The  livery  property  was  sold  to  Joseph  Cavanaugh 
January  21,  1879,  ou  which  day  he  took  possession  thereof  and 
executed  the  mortgage  under  which  the  plaintiff  claims,  and 
that  mortgage  was  assigned  to  the  plaintiff  May  19, 1880.  It 
is  thus  seen  that  long  before  the  conspiracy  action  was  com- 
menced against  James  Cavanaugh,  Joseph  Cavanaugh  had  ob- 
tained his  title  to  the  property  through  a  sale  made  under  a 
power  given  by  James.  It  matters  not  that  be  took  his  title 
immediately  from  Joseph  H.  Strauss,  who  was  a  party  to  that 
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action,  as  the  title  came  to  him  before  verdict  and  judgment  in 
that  action.  Therefore,  no  adjudication  made  in  that  action 
subsequently  to  his  purchase  could  bind  him.  (Freem.  on  Judg., 
§  201;  Adams  v.  Barnes,  17  Mass.  365;  Campbell  v. 
Hall,  16  N.  T.  575.)  There  was  no  adjudication  upon  the 
plaintiff's  mortgage  or  title  in  that  action,  and  he  has  all  the 
right  and  title  which  Joseph  Cavanaugh  had,  and  he  holds  un- 
der him.  (3.)  But  there  is  a  still  more  radical  answer  to  the 
alleged  estoppel.  We  may  assume  that  it  was  established  in 
the  conspiracy  action  that  the  mortgage  of  James  Cavanaugh 
was  fraudulent,  and  made  with  intent  to  hinder  and  delay 
Qnimby  &  Co.  in  the  collection  of  their  judgment,  and  yet  the 
nonsuit  cannot  be  upheld.  Joseph  Cavanaugh  must  here  be 
deemed  a  bona  fide  purchaser  of  the  property  for  value. 
Whether  his  title  be  deemed  to  have  come  from  James  Cava- 
naugh or  Joseph  H.  Strauss,  or  from  both  of  them,  it  was 
perfect  against  the  whole  world.  Even  if  they  intended  fraud 
in  the  disposition  of  the  property  they  made,  they  could  give 
a  good  title  to  a  bona  fide  purchaser  for  value,  and  such  he  was, 
as  he  gave  his  promissory  notes  for  the  property  and  paid  one 
or  more  of  them.  A  person  who  has  purchased  property 
under  such  circumstances  that  the  seller  could  avoid  it  for 
fraud  can  yet  give  a  good  title  to  a  bona  fide  purchaser  for 
value.  (Simpson  v.  Del  Hoyo,  94  N.  Y.  189.)  So  a  debtor 
may  dispose  of  his  property  with  the  intent  to  defraud  his 
creditors  and  yet  give  a  good  title  to  one  who  pays  value 
and  has  no  knowledge  of,  and  does  not  participate  in  the 
fraud.  (2  E.  S.  137,  §  '5  ;  Starin  v.  Kelly,  88  N.  Y.  418  ; 
Murphy  v.  Briggs,  89  id.  446 ;  Parker  v.  Conner,  93  id. 
118.)  Therefore,  after  the  sale  of  this  property  to  Joseph 
Cavanaugh  it  ceased  to  be  the  property  of  James  Cavanaugh 
for  any  purpose.  It  had  passed  beyond  the  reach  of  his  cred- 
itors and  could  not  be  seized  for  his  debts  except  upon  proof 
of  a  fraudulent  intent  by  him  and  Joseph  H.  Strauss  not  only, 
but  also  upon  proof  assailing  for  fraud  the  purchase  of  Joseph 
Cavanaugh.  Therefore  if  it  should  be  held  that  the  mortgage  of 
James  Cavanaugh  to  Strauss  was  fraudulent  and  void  as  to 
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the  judgment  creditors  of  the  mortgagor,  that  would  not 
justify  the  seizure  of  the  property  in  the  possession  of  Joseph 
Cavanaugh,  or  of  any  one  who  purchased  it  from  or  under 
him. 

It  cannot  be  well  claimed  that  this  plaintiffs  rights  are 
in  any  way  affected  because  the  mortgage  assigned  to  him  was 
given  and  assigned  while  the  conspiracy  action  was  pending. 
That  action  was  not  commenced  to  determine  the  status  of 
that  mortgage,  or  of  the  prior  mortgage,  or  of  the  property  cov- 
ered thereby,  and  that  mortgage  and  that  property  were  not 
the  subject  of  that  action.  It  was  simply  an  action  to  recover 
damages  for  a  conspiracy,  and  hence,  certainly  as  no  complaint 
had  been  filed,  the  pendency  of  that  action  was  not  notice 
to  any  one  not  a  party  thereto  of  any  infirmity  in  or  claim 
against  either  mortgage.     (Leitch  v.  Wells,  48  N.  Y.  585.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


William  W.  Wood,  Respondent,  v.  Charles  L.  Rnapp,  Ap- 
pellant. 

As  the  comptroller's  deed,  on  sale  of  non-resident  lands  for  taxes,  is  made 
by  statute  (§  05,  chap.  427,  Laws  of  1855)  presumptive  evidence  of  the 
regularity  of  all  proceedings  necessary  to  authorize  him  to  make  the 
sale  and  give  the  deed,  the  burden  of  proof  is  upon  the  party  question- 
ing the  title  of  the  grantee  of  showing  by  affirmative  evidence  that  in 
the  proceedings  under  which  the  sale  was  made  some  material  require- 
ment of  the  statute  has  not  been  complied  with  or  has  been  defectively 
performed. 

A  return  by  a  town  collector  or  county  treasurer  of  unpaid  taxes  on  lands 
of  non-residents  is  not  evidence  of  the  contents  of  the  assessment-roll  ; 
and  so,  is  insufficient  to  establish  an  alleged  invalidity  in  the  assessment. 

It  is  not  essential  that  in  the  list  of  lands  chargeable  with  the  payment  of  taxes 
and  interest  transmitted  by  the  comptroller  to  the  county  treasurer,  it 
should  be  stated  that  the  lands  are  so  charged.  A  statement  in  the  list  that 
the  lands  are  liable  to  be  sold  for  the  taxes  therein  referred  to  and  that 
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they  will  be  sold  for  such  taxes  and  interest  is  a  sufficient  compliance 
with  the  statute  (§  84). 

In  an  action  of  trespass  where  the  question  was  as  to  the  validity  of  a  title 
under  a  comptroller's  deed  the  proof  of  publication  in  the  State  paper 
of  notice  of  sale  to  take  place  November  12,  1866,  showed  that  it  was 
published  "  once  in  each  week  for  ten  weeks  successively,  commencing 
on  the  30th  of  July,  1866,  and  ending  21st  September,  1866."  Held,  the 
proof  sufficiently  showed  publication  for  the  "  space  of  ten  weeks  "  as  re- 
quired by  the  statute  (see  Code  of  Civ.  Pro.,  §  425) ;  that  a  publication  on 
the  first  day  of  the  tenth  week  covered  the  whole  week. 

Where  a  weekly  publication  of  a  notice  is  required,  it  is  not  necessary  to 
show  publication  on  the  same  day  of  each  week  ;  it  is  sufficient  if  made 
on  any  day  of  each  week  for  the  requisite  number  of  weeks. 

It  was  claimed  that  the  return  of  the  town  collector  to  the  county  treas- 
urer of  unpaid  taxes  for  the  year  in  question  was  defective,  in  that  it  did 
not  show  the  amount  of  tax  on  the  land  sold.  To  prove  the  return  a  paper 
purporting  to  be  a  copy  of  said  return  which  was  obtained  from  the  comp- 
troller was  produced  in  evidence  ;  it  was  accompanied  by  two  certificates 
of  the  deputy  comptroller,  neither  of  which  stated  that  the  paper  was  a 
copy  of  the  whole  original,  but  in  substance  that  it  was  a  correct  copy  of 
all  contained  in  the  original,  relating  to  the  land  in  question.  Held,  that 
the  evidence  was  insufficient. 

It  is  not  the  province  of  the  deputy  comptroller  to  certify  as  to  what  is,  or 
what  is  not  material  to  a  question  pending  in  a  legal  tribunal ;  he  has 
power  to  certify  to  the  correctness  of  copies  of  official  papers  in  the  comp- 
troller's office  so  as  to  make  them  evidence,  but  beyond  that  his  certifi- 
cate has  no  effect. 

(Argued  June  19,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  jndicial  department,  entered  upon  an 
order  made  November  21,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

L,  L.  Shedden  for  appellant.  There  was  no  legal  assessment 
of  the  lands.  {Matter  of  Rector,  etc.,  61  How.  315 ;  Brayley 
v.  Seaman,  30  Cal.  CIO;  People  v.  Saving  Union,  31  id.  132; 
Lawrence  v.  Fost,  20  111.  338 ;  Wood  v.  Freeman,  1  Wall.  398.) 
The  comptroller  had  no  authority  to  sell  until  the  tax  and  the 
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interest  thereon  had  remained  unpaid  for  two  years.  (Laws 
of  1855,  chap.  427,  §  33.)  If  the  account  of  the  collector  for 
the  year  1858  is  a  true  transcript  of  the  original  roll,  as  the 
law  requires  it  to  be,  then  the  tax  and  fee  must  have  been 
added  by  the  board  of  supervisors.  This  the  statute  in  ex- 
plicit language  prohibits.  It  was,  therefore,  a  substantial 
error  and  rendered  it  void.'  (1  R.S.  [5th  ed,]  915,  §  39.)  The 
comptroller  has  no  power  to  sell  lands  for  non-payment  of  taxes, 
when  there  is  any  material  error  or  defect  in  the  proceedings. 
(Tollman  v.  White,  2  N.  T.  67 ;  Johnson  v.  Edwards,  53  id. 
431.)  The  court  cannot  indulge  in  a  doubtful  inference  to 
sustain  the  proceedings.  (Brown  v.  Eastman,  60  Barb.  639 ; 
Sharp  v.  Sharp,  4  Hill,  76.)  The  proceeding  to  deprive  a 
citizen  of  title  to  his  property  without  his  consent,  by  sale  for 
taxes,  is  in  derogation  of  common-law  right  and  must  be  strictly 
construed.  (Doughty  v.  Hope,  1  N.  Y.  79 ;  Rathbun  v.  Acker, 
18  Barb.  393 ;  Hoyt  v.  Dillon,  19  id.  649.)  Any  irregularity 
in  the  proceeding  will  overthrow  the  presumption  of  validity 
of  the  deed.  (Johnson  v.  Edwards,  53  N.  Y.  431 ;  Bonner  v. 
Eastman,  50  Barb.  639.) 

S.  A.  Kellogg  for  respondent.  By  statute  the  comptroller's 
deed  to  plaintiff's  ancestors  is  made  "  presumptive  evidence  that 
the  sale  and  all  proceedings  prior  thereto,  from  and  including  the 
assessment  of  the  land,"  were  regular  and  in  accordance  with 
law.  (Coleman  v.  ShaUuch,  62  N.  Y.  358.)  The  return  of 
the  collector  to  the  treasurer  of  the  u  account  of  taxes  so  re- 
maining duo  "  does  not  require  him  to  follow  the  exact  form 
upon  the  assessment-roll,  a  substantial  compliance  is  all  that  is 
necessary.  (Overing  v.  Foote,  43  N.  Y.  290.)  The  statute 
does  not  provide  for  any  statement  in  the  affidavit  of  the  col- 
lector that  the  lands  were  non-resident.  (N.  Y.  &  H.  R.  R. 
Co.  v.  Lyon,  16  Barb.  656;  R.  S.,  chap.  3,  art.  2,  part  1, 
tit.  2.)  It  i3  for  assessors  to  determine  what  lands  are  resident 
and  what  are  non-resident,  and  in  this  they  act  judicially,  and 
their  assessment-roll,  when  finally  completed,  stands  as  a  judg- 
ment.    (B.  &  S.  Z.  R.  R.  Co.  v.  Supervisors,  48  N.  Y.  99, 
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105;  Barhyte  v.  Shepard,  37  id.  511.)  It  was  proper  for 
the  collector  to  add  the  fee  to  the  sum  returned  by  him. 
{Coleman  v.  Shattuck,  62  N.  T.  363.) 

Ruger,  Ch.  J.  This  was  an  action  to  recover  damages  for 
certain  alleged  trespasses  committed  by  the  defendant  upon 
thirty-five  acres  of  land  in  lot  14  of  the  gore  between  Old  Mili- 
tary and  Refugee  tracts  in  the  town  of  Mooers,  Clinton  county. 
The  answer  denied  the  complaint  and  justified  the  alleged 
trespasses  upon  the  ground  that  they  were  committed  upon 
the  lands  of  one  Blake,  and  by  his  permission  and  consent. 
Upon  the  trial  the  plaintiff  put  in  evidence  a  deed  from  the 
comptroller,  dated  December  18,  1868,  purporting  to  convey 
the  lands  in  question  to  one  Hubbell,  by  virtue  of  a  sale  thereof 
to  him  as  non-resident  lands  for  unpaid  taxes,  in  accordance 
with  the  provisions  of  chapter  427  of  the  Laws  of  1855,  and 
several  mesne  conveyances  finally  vesting  the  title  acquired  by 
Hubbell,  in  the  plaintiff.  lie  also  proved  the  several  acts 
alleged  as  trespasses  against  the  defendant.  The  only  defense 
attempted,  was  an  effort  to  subvert  the  plaintiff's  title  by  proof 
of  alleged  irregularities  in  the  proceeding,  resulting  in  the 
comptroller's  sale,  under  which  he  claimed. 

The  comptroller's  deed  upon  the  sale  of  non-resident  lands 
for  taxes,  being  made  presumptive  evidence  of  the  regularity 
of  all  proceedings  necessary  to  authorize  the  comptroller  to 
make  such  sale,  and  give  such  deed  (§  65,  chap.  427,  Laws 
of  1855),  the  burden  of  proof  was  thrown  upon  the  defendant 
of  showing,  by  affirmative  evidence,  that  some  material  require- 
ment of  the  statute  had  been  omitted,  or  defectively  performed 
in  the  proceedings  under  which  the  sale  was  consummated 
in  order  to  establish  his  defense.  All  presumptions  are  in 
favor  of  the  regularity  of  the  proceedings,  and  in  the  absence 
of  positive  evidence  of  irregularity,  it  must  be  assumed  that 
the  necessary  requirements  were  complied  with  by  the  sev- 
eral officers  having  duties  to  perform  in  relation  to  such  sales. 
We  have  been  unable  to  discover  from  the  evidence  any 
material  defect  in  the  proceedings. 


1885.]  Wood  v.  Knapp.  113 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

We  will  notice  the  questions  made  by  the  appellant  in  the 
order  in  which  they  are  presented  in  his  brief. 

First.  It  is  claimed  that  there  was  no  legal  assessment  of 
the  lands,  aud  several  specifications  taken  from  the  collector's 
returns,  to  the  treasurer  are  quoted  to  support  the  objection. 
Such  a  return  is  not  evidence  of  the  contents  of  the  assessment- 
roll,  and  as  the  roll  itself  was  not  proven  or  produced,  there  is 
no  competent  evidence  of  its  contents  in  the  case.  We  must, 
therefore,  assume  that  the  land  was  properly  assessed  as  non- 
resident land  by  the  assessors  of  Mooers. 

Second.  It  is  also  claimed  that  the  list  of  lands,  chargeable 
with  the  payment  of  taxes  and  interest  required  to  be  trans- 
mitted to  the  county  treasurer  by  the  comptroller  was  de- 
fective, inasmuch  as  it  did  not  state  that  the  lands  were  so 
u  charged  with  such  tax  and  interest."  This  objection  is  un- 
tenable. The  statute  does  not  require  such  a  statement  to 
be  made.  It  makes  certain  lands  liable  to  be  sold  for  taxes 
and  interest,  and  the  comptroller's  list  states  that  the  lands 
described  were  liable  to  be  sold  for  the  taxes  therein  referred 
to,  and  that  they  would  be  sold  for  such  taxes  and  interest. 
(Laws  of  1855,  chap.  427,  §  34.)  This  is  a  sufficient  com- 
pliance with  the  statute  in  respect  to  the  matter  referred  to, 
and  contains  all  of  the  information  which  such  a  notice  is  de- 
signed to  convey. 

Third.  The  objection  is  also  made  that  the  proof  of  pub- 
lication, of  such  notice  in  the  State  paper,  is  defective,  inasmuch 
as  it  does  not  show  that  it  was  published  as  required  by  the 
statute,  for  the  "  space  of  ten  weeks."  The  proof  is  that  the 
notice  "  has  been  regularly  published  in  said  Albany  Evening 
Journal  once  in  each  week  for  ten  weeks  successively,  com- 
mencing on  the  20th  July,  1866,  and  ending  21st  September, 
1866."  This  shows  that  there  were  ten  weekly  publications, 
the  last  one,  made  on  the  21st  day  of  September,  being  the 
first  day  of  the  tenth  week.  This  publication  covered  the 
whole  of  the  tenth  week,  as  much  as  any  prior  publication 
covered  the  week  intervening  between  the  several  publica- 
tions, and  would  necessarily  complete  a  publication  for  the 
Sickels — Vol.  LV.  15 
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full  period  of  ten  weeks.  It  has  been  held  that  it  is  .unneces- 
sary to  show  publication  on  the  same  day  in  every  week,  when 
weekly  publications  are  required,  but  that  it  is  sufficient,  if 
made  on  any  day  in  each  week  during  which  publication  is  re- 
quired. (SteirUe  v.  BeU,  12  Abb.  [N.  S.]  176 ;  Ronhmdorff 
v.  Taylor,  4  Pet.  361 ;  Bachelor  v.  £achdor>  1  Mass.  255.) 
The  notice  in  this  case  was  of  a  sale  to  take  place  November 
12,  1866.  The  first  publication  was  made  July  20,  1866,  a 
period  of  one  hundred  and  fifteen  days,  or  upwards  of  sixteen 
weeksj  before  the  day  of  sale  appointed  in  the  notice.  The  rule 
prescribed  by  section  425  of  the  Code  of  Civil  Procedure  is 
that  "  the  time  for  publication  of  legal  notices  shall  be  com- 
puted so  as  to  exclude  the  first  day  of  publication  and  include 
the  day  on  which  the  act  or  event  of  which  notice  is  given  is 
to  happen  or  which  completes  the  full  period  for  publication." 
The  publication  in  question  fully  complied  with  this  rule,  and 
the  proof  showed  a  compliance  with  the  statute  in  respect  to 
the  terms  of  publication. 

Fourth.  It  is  also  objected  that  the  return  to  the  county 
treasurer  made  by  the  town  collector  of  unpaid  taxes  for  the 
year  1858  does  not  show  the  amount  of  tax  on  the  property  in 
question.  The  paper  in  evidence  which  it  is  claimed  is  a  copy 
of  such  return,  was  obtained  from  the  comptroller  and  is  accom- 
panied by  two  certificates,  each  made  by  the  deputy  comptroller.  • 
Neither  certificate  states  that  the  paper  certified  is  a  copy  of 
the  whole  original.  One  states  that  they  are  correct  extracts 
from  said  originals,  and  contain  all  therein  relating  to  "  lot  14, 
State  gore,  Refugee  tract,"  and  the  other  certifies  that  they 
"  are  true  copies  of  said  originals  in  accordance  with  the  certifi- 
cates severally  subscribed  thereto."  It  is  not  the  province  of 
the  deputy  comptroller  to  determine  what  is,  or  is  not,  mate- 
rial to  a  question  pending  in  a  legal  tribunal.  He  has  power 
to  certify  to  the  correctness  of  copies  of  official  papers  in  the 
comptroller's  office  so  as  to  make  them  evidence,  but  beyond  that 
his  certificate  has  no  more  effect  than  the  opinion  of  any  other 
person.  From  the  paper  furnished  it  is  impossible  for  the 
court  to  say  as  matter  of  law,  that  it  did  not  conform  to  the 
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requirement  of  the  statute.  The  omitted  portions  pf  the  re- 
turn, indicated  in  the  record  by  asterisks,  may.  have  contained 
all  that  was  necessary  to  render  the  return  a  full  and  complete 
statement  of  the  facts  required.  Assuming,  therefore,  that 
the  return  as  proved  does  not  show  the  amount  of  the  tax,  yet 
the  evidence  is  insufficient  to  impeach  the  regularity  of  the 
proceedings. 

We  have  examined  the  other  questions  raised  by  the  appel- 
lant on  the  trial,  but  find  none  of  sufficient  plausibility  to  re- 
quire notice. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Turner,  Respondent,  v.  William  W.  Kouwenhoten, 

Appellant. 

It  seems  the  fact  that  a  servant,  employed  for  a  stipulated  period,  and 
a  part  of  whose  duties  it  was  to  sell  property  of  his  employer,  has 
retained,  without  the  consent  of  the  latter,  and  failed  to  account  for  a 
portion  of  the  proceeds  of  sales,  is  not  alone  a  complete  defense  to  an 
action  to  recover  the  contract-price  for  his  services,  where  he  has  com- 
pleted his  full  term  of  service. 

While  flagrant  acts  of  dishonesty,  seriously  affecting  the  master's  interest, 
might  bar  a  recovery  in  such  an  action,  although  the  amount  fraudulently 
appropriated  was  much  less  than  the  amount  of  wages,  a  failure  to  pay 
over  caused  by  mistake  or  neglect,  in  the  absence  of  any  provision  in  the 
contract  covering  it,  will  not  defeat  a  recovery  for  the  contract-price  less 
the  sums  so  retained. 

The  rule  that  where  the  master  for  good  cause  discharges  his  servant  before 
the  expiration  of  the  term  the  latter  can  recover  nothing  for  the  portion 
of  the  term  served  has  no  application  where  the  servant  has  served  out 
his  term. 

In  an  action  brought  by  a  servant,  after  completion  of  his  term  of  service, 
to  recover  the  stipulated  price  for  his  services,  which  were,  among  other 
things,  to  take  to  market  and  sell  the  produce  of  defendant's  farm,  de- 
fendant alleged  and  gave  evidence  tending  to  show  that  plaintiff  had 
retained  and  converted  portions  of  the  proceeds  of  sales  made  by  him. 
The  court  refused  to  charge  that  if  plaintiff,  during  his  term,  kept  back 


116  Turner  v.  Kouwenhovbk.  [Oct., 


Statement  of  case. 


or  retained  without  defendant's  consent  any  part  of  the  proceeds  of  sales, 
he  could  not  recover  any  thing,  bat  charged  that  it  was  an  implied  part 
of  plaintiff's  contract  to  pay  oyer  all  such  proceeds,  and  if  he  failed  to  do 
so,  he  was  entitled  to  recover  the  stipulated  wages  less  such  sums  as  he 
had  retained.  The  jury  rendered  a  verdict  for  the  full  amount  conceded 
to  be  due  to  him  for  wages.  Held,  this  was,  in  effect,  a  finding  that 
plaintiff  had  not  appropriated  any  of  the  moneys  received  by  him  which 
belonged  to  defendant,  and  so  the  request  to  charge,  and  the  charge  as 
made,  were  of  no  importance,  and  any  error  therein  could  not  have 
harmed  the  defendant. 
Also  held,  the  burden  of  proof  was  upon  defendant  to  show  any  withhold- 
ing by  plaintiff  of  the  proceeds  of  sale;  the  presumption  was  the  servant 
had  performed  his  duty  in  this  respect. 

(Argued  June  19,  1885;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Reported  below,  29  Hun,  232.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  Reynolds  for  appellant.  The  contract  of  service  sued 
upon  is  an  entire  contract.  (Wood  on  Mast,  and  Serv.  167,  §  84  ; 
id.  201,  §  103  ;  McMillan  v.  Vanderlip,  12  Johns.  165  ;  Reap 
v.  Moor,  19  id.  337  ;  Jenkins  v.  Wheeler \  3  Keyes,  652  ;  Cutler 
v.  Powell,  6  Term  R.  320 ;  2  Smith's  Lead.  Cas.  12 ;  Webb  v. 
Duckiligford,  13  Johns.  390  ;  Wolfe  v.  Howes,  20  N.  T.  200  ; 
Clark  v.  Gilbert,  26  id.  284  ;  Monell  v.  Burns,  4  Denio, 
121 ;  Stark  v.  Parker,  2  Pick.  267 ;  Earp  v.  Tyler,  73  Mo. 
617;  Hutchinson  v.  Wetmore,  2  Cal.  310;  Olmstead  v.  Beale, 
36  Mass.  528.)  The  element  of  time  in  a  contract  of  service 
is  only  one  out  of  many  elements,  all  of  which  are  important 
parts  of  the  contract,  and  all  of  which  must  be  observed  in 
order  to  constitute  a  full  performance  of  the  contract,  entitling 
the  servant  to  his  wages.  (Wood  on  Mast,  and  Serv.  156,  §  81; 
id.  166,  §  83;  Page  v.  Wells,  37  Mich.  421.)  A  servant 
may  be  debarred  from  recovery  for  misconduct  although  he 
has  not  failed  to  work  for  his  full  period  of  time.     (Zantry 
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v.  Parle*)  8  Cow.  63 ;  Spain  v.  J,moU,  2  Stark.  256 ;  Turner 
v.  Mason,  14  M.  &  W.  112  ;  Ridgeway  v.  Hungerford  M.  Co., 
3  Ad.  &  Ell.  177;  Henderson,  v.  Stiles,  14  Ga.  137 ;  Spots- 
wood  v.  Barrow,  L.  R.,  5  Exch.  110 ;  Blenkarn  v.  Hodges 
D.  Co.,  16  L.  T.  Rep.  [N.  S.]  608 ;  Harrington  v.  Bank,  1 
T.  &  C.  367 ;  Perry  v.  Dick&rson,  85  N.  Y.  350 ;  Turner  v. 
Robinson,  6  C.  &  P.  15 ;  Singer  v.  McCormick,  4W.&S.  265  ; 
Wood  on  Mast,  and  Serv.  [Ed.  1877]  213,  §  112 ;  Zibhart  v. 
TToorf,  1  W.  &  S.  [Penn.]  265 ;  Williams  v.  ift?*?A,  4  Hill, 
168.)  The  judge  properly  charged  the  jury,  in  accordance  with 
defendant's  request,  that  it  was  an  implied  part  of  plaintiffs 
contract  of  service  that  he  should  fully  pay  over  promptly, 
upon  receiving  them,  all  proceeds  collected  by  him  upon  sales 
of  defendant's  farm  produce.  (  Wolfe  v.  Howes,  20  N.  Y.  200 ; 
Clark  v.  Gilbert,  26  id.  284  ;  Calvin  v:  Prentice,  45  id.  165  ; 
Dunham  v.  Bower,  77  id.  81 ;  Turner  v.  Robinson,  6  Car. 
&  P.  15 ;  Hutchinson  v.  Wetmore,  2  Cal.  310.)  A  servant 
who  has  worked  under  an  express  contract,  which  he  has  neg- 
lected to  keep,  is  never  permitted  to  recover  upon  a  quantum 
meruit  (Faacton  v.  Mansfield,  2  Mass.  148;  Williams  v. 
Keech,  4  Hill,  168;  Lantry  v.  Parks,  8  Cow.  63;  Jennings 
v.  Camp,  13  Jones,  94 ;  Wood  on  Mast,  and  Serv.  157,  §  81.) 
In  this  case  full  and  faithful  performance  by  plaintiff  of  his 
entire  contract  was  a  u  condition  precedent "  to  any  recovery. 
(Wood  or\  Mast,  and  Serv.  167,  §  84;  156,  §  81 ;  201,  §  103  ; 
BiatJby  v.  Parsons,  49  Conn.  483 ;  Henderson  v.  Hydraulic 
Works,  9  Phila.  100 ;  McMillan  v.  Vanderlip,  12  Johns.  167 ; 
Wolfe  v.  Howes,  20  N.  Y.  202 ;  Smith  v.  Brady,  17  id.  186 ; 
Oakley  v.  Morton,  11  id.  30.)  Faithfulness  and  integrity  are 
implied  parts  of  every  servant's  contract,  and  a  breach  of  such 
implied  part  of  the  entire  contract  is  as  disastrous  to  the 
plaintiff  as  the  breach  of  an  expressed  condition ;  fidelity  is 
a  condition  precedent,  and  "  the  burden  is  always  on  the 
plaintiff  to  prove  a  fulfillment  of  a  condition  precedent.'' 
(Hmderson  v.  Hydraulic  Co.,  9  Phila.  100;  47  N.  Y.  291.) 

William  J.   Oaynor  for  respondent.    The  burden  was  on 
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defendant  to  prove  the  counter-claim  be  pleaded.  {Murray  v. 
Ins.  Co.,  85  N.  Y.  236.)  The  presumption  of  law  was  that 
plaintiff  did  his  duty.     (1  Coolers  Blackstone,  428,  note.) 

Miller,  J.  This  action  was  brought  by  the  plaintiff,  who 
was  a  farm  servant,  to  recover,  under  a  contract  for  one  year 
with  the  defendant,  for  farm  work,  and  carrying  produce  to 
market  at  the  stipulated  price  agreed  upon  of  $20  per  month, 
and  in  addition  $1  per  load  for  carrying  and  marketing  such 
produce.  There  was  no  dispute  as  to  the  contract,  but  there 
was  a  controversy  as  to  the  number  of  loads ;  this,  however,  was 
arranged  in  submitting  the  case  to  the  jury,  it  being  admitted 
that  die  number  of  loads  fchould  be  as  stated  by  the  defendant. 
It  was  also  agreed  that  $10  had  been,  advanced  upon  wages 
during  the  year,  and  it  was  conceded  that  there  remained  un- 
paid to  the  plaintiff  $230  for  the  monthly  wages,  and  $201 
for  two  hundred  and  one  loads,  amounting  in  all  to  $431. 

The  principal  question  litigated  upon  the  trial  was  whether 
the  plaintiff  had  retained  and  converted  any  of  the  moneys  re- 
ceived by  him  from  the  sale  of  the  farm  produce  to  his  own 
use,  and  thus  defrauded  the  defendant.  Evidence  was  intro- 
duced tending  to  show  that  the  plaintiff  had  appropriated  and 
embezzled  some  of  the  moneys  received  by  him,  belonging  to 
his  master,  to  his  own  use,  and  it  was  claimed  that  the  contract 
was  an  entire  one,  and  full  performance  of  the  same  was  a 
condition  precedent  to  the  recovery  of  any  part  of  the  servant's 
wages. 

The  counsel  for  the  defendant  made  various  requests  to  the 
court  to  charge  the  jury,  in  substance,  to  the  effect  that  if  the 
plaintiff,  during  his  term  of  service,  kept  back  or  retained, 
without  defendant's  consent,  any  part  of  the  proceeds  of  the 
sales,  he  could  not  recover  any  amount  whatever.  The  court 
did  charge  that  it  was  an  implied  part  of  plaintiff's  contract 
of  service  that  he  should  fully  pay  over  all  proceeds  collected 
by  him  upon  sales  of  defendant's  farm  produce,  but  refused 
to  charge  as  requested,  and  did  charge  that,  even  if  plaintiff 
had  retained  and  failed  to  pay  over  part  of  such  proceeds, 
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he  was,  nevertheless,  entitled  to  recover  his  stipulated  wages 
under  the  contract,  less  such  sums  as  he  had  retained,  or,  in 
other  words,  less  such  damage  as  defendant  had  sustained  by 
plaintiffs  failure  to  perform  fully.  The  ruling  of  the  court 
presents  the  distinct  question  whether  a  failure  by  the  servant 
to  account  for  the  proceeds  of  sale  made  by  him,  and  to  pay 
over  the  same,  was  such  a  breach  of  the  contract  as  prevented 
a  recovery  by  the  plaintiff  of  any  amount  to  which  he  was 
entitled  by  the  terms  of  the  contract. 

We  are  referred  by  the  appellant's  counsel  to  numerous 
reported  cases  to  sustain  the  position  that  a  single  breach  of 
the  contract  of  service  is  of  itself  sufficient  to  prevent  a  re- 
covery. None  of  them,  however,  go  to  the  extent  of  holding 
that  a  mere  failure  to  account  for  moneys,  received  while 
engaged  in  service,  of  itself  prevents  a  recovery,  where  the 
servant  has  fully  completed  his  term  of  service.  It  is  un- 
doubtedly the  law  that  where  a  party  fails  to  perform  the  full 
term  required,  unless  prevented  by  the  act  of  God,  or  by  some 
sufficient  legal  excuse,  no  recovery  can  be  had  upon  the  con- 
tract, but  that  rule  cannot  be  invoked,  under  ordinary  circum- 
stances, where  there  has  been  only  a  simple  failure  in  reference 
to  some  particular  portion  of  the  contract.  There  must  be 
something  more  than  a  mere  breach  of  a  slight  character 
during  the  continuance  of  the  time  of  service,  where  the  con- 
tract has  been  substantially  performed,  as  to  time  and  its  most 
material  parts,  to  prevent  a  recovery  by  a  party  of  any  sum 
provided  for  by  the  contract.  Ordinarily  the  damages  sus- 
tained by  a  failure  to  perform  some  of  the  conditions  of  the 
contract  may  properly  be  allowed  against  the  full  amount 
claimed,  but,  unless  the  failure  is  substantial,  material,  and 
strikes  at  the  very  essence  of  the  contract,  or  it  appears  that 
the  parties  intended  that  any  such  violation  should  render  the 
contract  of  no  effect,  it  cannot  defeat  a  recovery. 

The  rule  is  well  settled  in  this  State  that  if  the  master,  for 
good  and  sufficient  cause,  discharge  the  servant  before  the  ex- 
piration of  the  term  of  service ;  or  if  the  servant,  without  good 
cause,  quit  service  before  the  end  of  the  term,  he  can  recover 
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nothing  for  the  part  of  the  term  past,  nor  for  the  future. 
But  where  the  servant  has  served  his  full  term  this  rule  has 
no  application  and  has  never  been  upheld  by  the  decisions  of 
the  courts.  Cases  may,  no  doubt,  arise  where  the  dishonesty 
of  the  servant  is  of  such  a  character  as  would  justify  the  con- 
clusion that  his  contract  had  been  violated  in  a  most  material 
and  substantial  part  and  to  an  extent  which  would  bar  any 
recovery  whatever,  but  the  act  in  such  cases,  to  bar  a  recovery, 
must  be  misconduct  and  unfaithfulness  which  substantially  vio- 
lates the  contract  of  service.  {Brown  v.  Craft,  6  C.  &  P.  16, 
17,  note  a;  IAbhart  v.  Woody  1  Watts  &  Serg.  265.)  Flagrant 
acts  of  dishonesty  or  crime  which  seriously  affect  the  master's 
interest,  continued  during  the  service,  might  well  be  regarded 
as  a  bar  to  the  recovery  of  wages,  although  the  amount  re- 
ceived and  fraudulently  appropriated  might  be  far  less  than 
the  amount  fixed  by  the  contract.  But  no  such  case  was  pre- 
sented here  by  the  requests  to  charge.  .  None  of  the  requests 
embrace  the  case  of  embezzlement  or  criminal  appropriation 
of  the  moneys  of  defendant.  They  include  a  mere  failure  to 
pay  over  moneys  received  belonging  to  the  defendant,  which 
failure  may  not  have  been  criminal  and  may  have  been  caused 
by  a  mistake,  misapprehension  or  neglect.  They  were  not 
sufficiently  broad  to  include  criminal  conduct  on  the  part  of 
the  plaintiff,  and  this  point  is  not  distinctly  presented. 

The  facts  lead  to  the  conclusion  that  the  judge  upon  the  trial 
committed  no  error  in  his  charge  or  refusal  to  charge  in  reference 
to  the  questions  which  have  been  considered.  Independent, 
however,  of  the  reasons  already  given  in  support  of  the  decisions 
of  the  trial  court,  it  appears  from  the  record  before  us  that  the 
jury  rendered  a  verdict  for  the  plaintiff  for  the  full  amount 
conceded  to  be  due  to  him.  This  was  a  direct  fiuding  that  the 
plaintiff  had  not  embezzled  any  of  the  moneys  belonging  to 
the  defendant  which  were  received  by  him,  and  hence  it  fol- 
lows that  the  questions  of  law  presented  are  really  not  in  the 
case.  If  the  plaintiff  did  not  embezzle  or  dishonestly  appropriate 
any  of  the  moneys  of  the  defendant,  as  the  jury  found,  the  re- 
quests to  charge,  which  were  refused,  as  well  as  the  charge  made 
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to  which  exceptions  were  taken,  were  of  no  sort  of  importance 
and  had  no  bearing  upon  the  issue  presented. 

Some  stress  is  laid  by  the  appellant's  counsel  upon  the  fact 
that  the  jury  allowed  no  interest  upon  the  amount'  of  the 
plaintiffs  claim,  and  it  is  argued  that  they  may  have  regarded 
some  of  the  evidence  introduced  as  proof  that  the  plaintiff  had 
retained  moneys  of  the  defendant,  and  allowed  the  same  as  an 
offset  against  such  interest.  There  is  no  foundation  for  such  a 
claim.  There  is  nothing  in  the  case  which  shows  that  any  point 
was  made  in  regard  to  interest  or  any  instructions  given  as  to 
the  same,  and  it  would  be  going  very  far  thus  to  speculate 
upon  the  supposed  intention  of  the*  jury. 

There  was  no  error  in  the  charge  of  the  judge  that  plaintiff 
was  entitled  to  recover  unless  defendant  satisfied  the  jury  that 
there  had  been  a  withholding  by  plaintiff.  After  the  plaintiff 
had  proved  his  claim  under  the  contract  the  burden  of  proof 
was  clearly  upon  the  defendant  to  prove  the  counter-claim  set 
up  in  his  answer. '  The  presumption  is  that  the  servant  has 
performed  his  duty,  and  that  a  servant  in  the  habit  of  daily  or 
weekly  accounting  for  moneys  received  for  his  toaster,  has  paid 
over  the  money  received.     (1  Oooley's  Blackst.  428.) 

We  have  examined  the  other  questions  raised  on  the  trial 
and  discover  no  ruling  which  furnishes  any  ground  for  a  re- 
versal of  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Myron  Pardee,  Appellant,   v.  Samuel  C.  Kanady  et  al., 

^Respondents. 

Defendants  contracted  to  deliver  to  M.,  plaintiff's  assignor,  400,000  feet  of 
lumber  daring  the  season  of  navigation  of  1875.  Subsequently  by  another 
contract*  they  agreed  to  deliver  400,000  feet  daring  the  year  1876,  on  a 
credit  of  thirty  and  sixty  days,  and  it  was  provided  that  in  case  of  a 
breach  of  the  previous  contract,  if  the  second  contract  was  performed, 
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each  broach  should  be  excused  to  the  extent  of  150,000  feet.  There 
was  a  breach  of  the  first  contract  to  the  extent  of  158,496  feet.  About 
the  opening  of  the  season  of  1876,  M.  assigned  his  property  to  plaintiff 
and  thjBn  became  insolvent ;  the  former  continued  the  business.  De- 
fendants thereupon  sold  their  lumber  on  hand  and  ceased  to  buy  any 
more,  and  when  applied  to  by  M.  and  plaintiff  to  perform  the  second 
contract,  although  M.  offered  a  guaranty  of  payment,  announced  their 
intention  not  to  do  so,  giving,  as  a  reason,  the  insolvency  of  M.  and  de- 
nying his  right  to  assign  the  contract.  In  an  action  to  recover  damages 
for  the  breach  of  the  contract  for  1875,  the  referee  found  that  plaintiff 
was  at  all  times  able,  ready  and  willing  to  receive  and  pay  for  the  lum- 
ber under  the  second  contract.  Held,  that  defendants  were  liable  for  the 
whole  amount  of  damages;  that  while  the  insolvency  of  M.  excused  de- 
fendants from  delivering  lumber  under  the  second  contract  on  credit,  and 
entitled  them  to  demand  paynfent  ou  or  before  delivery,  it  did  not  abro- 
gate the  contract;  and  without  some  actibn  on  their  part  putting  plaintiff 
or  M.  in  default  for  not  accepting  and  paying  for  the  lumber  to  be  deliv- 
ered under  it,  they  could  not  take  the  benefit  of  it  as  a  defense  to  their 
liability  under  the  previous  contract. 
The  mere  insolvency  of  one  of  the  parties  to  an  executory  contract  of  sale 
is  not  equivalent  either  to  a  rescission  or  a  breach,  it  simply  relieves  the 
vendor  from  an  agreement  to  give  credit,  and  payment  may  be  substi- 
tuted. 

(Argued  June  23, 1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  fourth  judicial  department,  made  the  second  Tues- 
day of  June,  1882,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract. 

The  contract  in  question  was  made  in  February,  1875.  By  it 
defendants  agreed  to  deliver  to  Pardee  four  hundred  thousand 
feet  of  basswood  lumber  between  April  1  and  September  30,1875, 
at  a  stipulated  price.  On  August  28,  1875,  said  parties  entered 
into  another  contract  by  which  defendants  agreed  to  furnish  and 
deliver  to  said  Pardee  four  hundred  thousand  feet  of  basswood 
lumber  during  the  season  of  1876,  at  a  stipulated  price,  upon  a 
credit  of  thirty  days  with  privilege  of  sixty.  This  contract  con- 
tained a  clause  to  the  effect  that  in  consideration  of  the  per- 
formance thereof  by  defendants  said  Pardee  would  not  hold 
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them  liable  if  they  were  short  one  hundred  and  fifty  thousand 
feet  on  the  contract  of  1875.  The  further  material  facts  ap- 
pear in  the  opinion. 

Greorge  W.  Parkhurst  for  appellant.  M.  F.  Pardee  had  a 
right  of  action  for  a  breach  of  the  first  contract,  but  it  was  sus- 
pended until  the  refusal  or  failure  of  the  defendants  to  supply 
four  hundred  thousand  feet  of  lumber  in  1876.  (7  Wait's  Act. 
and  Def .  571 ;  2  Pars,  on  Oont.  683-685.)  His  cause  of  action  for 
such  breach  was  clearly  assignable.  (Sears  v.  Conover,  3  Keyes, 
143 ;  S.  C,  4  Abb.  Ot.  App.  Dec.  182 ;  Mona/um  v.  Story,  2 
E.  D.  Smith,  393.)  The  contract  of  August  28th  was  also 
assignable.  (Devlm  v.  Mayor,  etc.,  63  N.  Y.  15 ;  Tyler  v. 
Barrows,  6  Eob.  104;  Piatt  v.  Stout,  10  Abb.  Pr.  178  ;  But- 
ler v.  N.  Y.  &  K  R.  R.  Co.,  22  Barb.  112 ;  People  v.  Tioga 
C.  P.,  19  Wend.  77.)  By  the  refusal  of  the  defendants  to 
perform  the  contract  of  August  28,  the  plaintiff  was  restored 
to  the  original  rights  of  his  assignor,  as  if  the  rescinded 
contract  had  not  been  made.  (Hunt  v.  Silk,  5  East,  249 ; 
Benj.  on  Sales  [3d  Am.  ed],  §  145;  id.,  note  c  ;  2  Pars, 
on  Cont.  [6th  ed.]  678 ;  Willard's  Eq.  Juris.  [Potter's  ed.] 
303;  Tonvpkms  v.  Hyatt,  28  N.  Y.  347;  Bradley  v. 
Bostay,  1  Barb.  Oh.  125 ;  Wheaton  v.  Baker,  14  id.  594 ; 
Lvndsay  v.  Ferguson,  49  N.  Y.  623.)  Mere  insolvency  of  a 
party  does  not  rescind  a  contract.  That  can  be  done  only  by 
the  acts  or  assent  of  both  parties.  (I  Add.  on  Oont.  [Am.  ed.], 
§  741 ;  New  E.  Ins.  Go.  v.  G.  EL.  R.  R.  Co.,  91  N.  Y.  155  ; 
Freeth  v.  Burr,  L.  R.,  9  0.  P.  208  ;  Bloomer  v.  Burnstein, 
id.  588 ;  Lauxrmce  v.  Fox,  20  K  Y.  268  ;  Benj.  on  Sales  [3d 
Am.  ed.],  §§  772-3 ;  1 .  E  &  E.  680 ;  28  L.  J.  Q  B.  204 ;  Bab- 
cock  v.  BonnelZ,  80  N.  Y.  244.)  Under  the  circumstances  no 
tender  of  the  price  or  offer  to  perform  was  necessary  on  the 
part  of  the  plaintiff  or  his  assignor.  (Shaw  v.  R.  C.  Ins.  Co., 
69  N.  Y.  286  ;  Bunge  v.  Koop,  48  id.  228 ;  Crist  v.  Armour, 
34  Barb.  378 ;  Sears  v.  Conover,  4  Abb.  Ot.  App.  Dec.  182.) 
Where  goods  are  purchased  for  a  particular  market,  and  that 
is  known  to  both  parties,  the  damages  are  governed  by  the 
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price  at  that  market.  (Ragous  v.  Ablon,  5  Hill,  472 ;  Con- 
verse v.  Prettyman,  2  Minn.  229 ;  Marshall  v.  Central  R.  R. 
Co.,  48  N.  T.  660  ;  2  Add.  on  Cont.  [Am.  ed.],  §  589.) 

N.  W.  Nutting  for  respondents.  A  radical  modification  of 
the  first  contract  was  effected  by  the  second.  (Coddifigton  v. 
Davis,  1  Oomst.  186.)  The  contractee's  insolvency  made  the 
acceptances  valueless,  and  the  respondents  were  not  bound  to 
ship  the  lumber  or  fulfill  the  contract  as  the  consideration  had 
failed.  [Benedict  v.  Meld,  16  N.  Y.  595 ;  4  Duer,  163.)  An 
offer  to  pay  in  the  acceptances  of  M.  F.  Pardee  on  or  after 
April  22,  1876,  when  he  had  become  insolvent,  would  not  have 
satisfied  the  contract,  nor  would  such  an  offer  been  good 
under  the  contract  for  1876.  (Ross  v.  Merriit,  2  Caines,  117 ; 
Kip  v.  Monroe,  29  Barb.  584.)  A  tender  of  money  by  the 
purchaser  or  his  assignee  might  have  made  the  respondents 
liable  if  they  had  refused  to  deliver.  (Currie  v.  White,  37 
How.  331.)  The  purchaser  could  not  have  maintained  this 
action  under  the  facts,  and  the  assignee  does  not  stand  in  any 
better  position.     (2  H.  L.  0.  309  ;  6  Taunt.  480.) 

Rapallo,  J.  We  think  that  the  conclusions  of  the  learned 
referee  as  to  the  construction  and  effect  of  the  agreement  of 
August  28,  1875,  were  correct. 

This  agreement  was  not  a  modification  of  the  previous 
agreement  of  February,  1875,  nor  a  substitute  therefor;  nor 
did  it  operate  to  extend  the  time  for  the  delivery  of  any  part  of 
the  lumber  agreed  to  be  delivered  during  the  season  of  1875  ; 
but  it  was  an  independent  contract  to  deliver  four  hundred 
thousand  feet  of  lumber  during  the  season  of  1876,  regardless 
of  the  question  whether  or  not  the  four  hundred  thousand 
feet  agreed  to  be  delivered  in  1875  were  or  were  not  delivered 
in  full.  It  evidently  contemplated  the  possibility  of  a  breach 
by  the  defendants  of  the  contract  of  February,  1875,  and  pro- 
vided that  such  breach  should  be  excused  to  the  extent  of  one 
hundred  and  fifty  thousand  feet,  if  the  defendants  should  deliver 
the  four  hundred  thousand  feet  in  1876.     Still  it  left  the  first 


1885.]  Pardee  v.  Kahady  et  al.  125 

Opinion  of  the  Court,  per  Rapali*,  J. 

contract  in  full  force.  If  the  defendants  had  delivered  or 
tendered  the  whole  four  hundred  thousand  feet  under  the  first 
contract,  as  they  might  have  done,  there  being  more  than  thirty 
days  of  their  time  unexpired  when  the  second  contract  was 
made,  Pardee  would  have  been  bound  to  accept  and  pay  for 
them  and  to  take  the  four  hundred  thousand  feet  in  1876  in 
addition,  and  if  ho  had  not  become  insolvent  he  could  have 
required  the  defendants  to  deliver  them.  Such  an  arrangement 
cannot  be  construed  as  an  extension  of  time  under  the  first 
contract,  as  to  any  part  of  the  lumber  deliverable  under  it. 
Each  contract  stood  by  itself  with  the  stipulation,  for  the 
benefit  of  the  defendants,  that  to  the  extent  of  one  hundred 
and  fifty  thousand  feet  they  should  not  be  held  for  damages  for 
a  breach  of  the  first,  if  they  fully  performed  the  second. 

The  first  contract  was  in  fact  broken.  At  the  close  of  the 
season  of  1875,  the  defendants  were  short  in  their  deliveries 
one  hundred  and  fifty-three  thousand  four  hundred  and  ninety- 
five  feet.  If  they  fully  performed  tiie  second  contract  they 
would  be  relieved  from  liability  for  damages  upon  one  hundred 
and  fifty  thousand  feet  of  this  shortage.  Consequently,  as 
things  stood  at  the  close  of  the  season  of  1875,  the  right  of 
action  of  M.  F.  Pardee  was  complete  only  as  to  three  thousand 
four  hundred  and  ninety-five  feet,  and  was  suspended  as  to 
one  hundred  and  fifty  thousand  feet  until  it  should  be  seen 
whether  the  defendants  performed  their  second  contract  during 
the  season  of  1876. 

About  the  opening  of  the  season  of  navigation  of  1876,  M. 
F.  Pardee,  on  April  22,  assigned  his  property,  including  hi6 
claims  under  the  above  contracts,  to  his  father,  Myron  Pardee, 
the  present  plaintiff,  and  then  became  insolvent.  The  plaintiff 
continued  the  business  through  the  agency  of  M.  F.  Pardee. 

The  defendants  treated  this  insolvency  as  an  abrogation  of 
the  contract  of  August  28, 1875,  and  without  giving  any  notice 
of  their  intention  not  to  perform  it,  sold  their  lumber  on  hand 
to  other  parties  and  ceased  to  buy  more,  and  when  applied  to 
by  M.  F.  Pardee  and  by  the  plaintiff  to  furnish  the  lumber, 
refused  to  do  so  and  announced  their  intention  not  to  furnish 
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any,  assigning  as  reasons  the  failure  of  M.  F.  Pardee  —  that 
on  learning  it  they  had  ceased  buying  and  had  but  little —  and 
denying  the  right  of  M.  F.  Pardee  to  assign  the  contract. 

There  was  no  consent  on  the  part  either  of  M.vF.  Pardee 
or  of  the  plaintiff  to  a  rescission  of  the  contract ;  on  the  contrary, 
they  insisted  on  its  performance,  M.  F.  Pardee  offering  guar- 
antee of  the  payment  of  the  price. 

This  action  is  not  brought  upon  the  contract  for  1876,  but 
for  damages  on  the  one  hundred  and  fifty-three  thousand  fonr 
hundred  and  ninety-five  feet  shortage  on  the  deliveries  of  1875. 
As  the  sale  for  1876  was  on  thirty  and  sixty  days'  credit,  the  in- 
solvency of  M.  F.  Pardee  excused  the  defendants  from  deliver- 
ing that  lumber  on  credit,  and  entitled  them  to  insist  upon  pay- 
ment on  or  before  delivery,  but  it  did  not  abrogate  the  contract. 
On  tender  of  the  purchase-price,  the  defendants  would  have 
been  bound,  notwithstanding  the  insolvency,  to  deliver  the  lum- 
ber to  the  vendee  or  his  assignee.  It  is  not  necessary  now  to 
consider  what  effect  the  conduct  of  the  defendants  in  disabling 
themselves  from  performing  the  contract,  without  giving  any 
opportunity  to  the  purchaser  to  tender  the  price,  and  their  abso- 
lute repudiation  of  any  liability  to  perform  the  contract,  would 
have  had  in  an  action  on  the  contract  for  1876.  But  it  is  quite 
clear  that  without  some  action  on  their  part  to  put  the  plaintiff 
or  his  assignee  ifi  default  for  not  accepting  and  paying  for  the 
lumber  to  be  delivered  under  that  contract,  the  defendants  can- 
not take  the  benefit  of  it  as  a  defense  to  their  liability  under 
the  previous  contract  for  1875.  No  such  default  was  shown. 
On  the  contrary  the  referee  found,  as  matter  of  fact,  that  during 
the  season  of  1876,  the  plaintiff  was  at  all  times  able,  ready  and 
willing  to  receive  and  pay  for  the  lumber  according  to  the  terms 
of  the  contract  of  August  28,  1875.  The  defendants  now  seek 
to  avail  themselves  of  the  insolvency  of  M.  F.  Pardee,  not  only 
to  exempt  themselves  from  liability  for  not  delivering  that 
lumber,  but  also  to  receive  the  same  advantage  as  though  they 
had  in  fact  delivered  it.  This,  we  think,  is  claiming  too  much. 
The  mere  insolvency  of  one  of  the  parties  to  a  contract  of  sale 
is  not  equivalent  either  to  a  rescission  or  a  breach.     It  simply 
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relieves  the  vendor  from  his  agreement  to  give  credit;  and  pay- 
ment  may  be  substituted.  {New  England  Iron  Co.  v.  Gilbert 
EL  R.  B.  Co.,  91  N.  Y.  153 ;  Add.  on  Oont.  [Am.  ed.],  §  471 ; 
Benj.  on  Sales  [3d  Am.  ed.],  §759;  Freethv.  Bwrr,  L*.  R,  9C. 
P.  208;  Bloomer  v.  Bernstein,  id.  588.) 

But  if  the  contract  for  1876  was  rescinded  by  defendants 
they  could  not  claim  or  retain  any  benefit  under  it,  and  their 
liability  under  the  contract  of  1875  continued. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  on  the  report  of  the  referee  affirmed,  with  * 
costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


John  M.   Cauda  et  al.,  Respondents,  v.  Jacob  Wick,  Jr., 

Appellant. 

Plaintiffs  agreed  to  deliver  to  defendant  400,000  brick,  which  the  lat- 
ter agreed  to  accept  and  pay  for  at  a  stipulated  price.  The  brick 
were  to  be  delivered  from  time  to  time  at  plaintiffs'  convenience,  bnt 
without  delaying  defendant  in  the  prosecution  of  the  work  for  which 
they  were  intended.  A  prompt  delivery  and  acceptance  was  contem- 
plated, and  this  was  one  of  the  conditions  inducing  plaintiffs  to  enter  into 
the  contract.  After  plaintiffs  had  delivered  a  portion  of  a  cargo  of  brick, 
defendant  refused  to  receive  the  residue,  alleging  that  they  were  of  infe- 
rior quality  from  that  called  for  by  the  contract,  and  also  that  he  had  not 
room  to  receive  them.  Plaintiffs  offered  to  deliver  the  balance,  and  stated 
that  if  brick  advanced  in  price  they  could  not  be  held  responsible  for 
delivery  on  the  contract.  On  several  occasions  thereafter  they  expressed 
a  willingness  to  go  on  with  the  contract,  but  defendant  was  not  ready, 
and  only  became  ready  when  brick  had  greatly  advanced  in  price.  In 
an  action  to  recover  damages  for  breach  of  the  contract  the  referee  found 
that  the  reasons  given  for  the  refusal  to  receive  were  groundless.  '  Held, 
that  the  tender  and  refusal  constituted  a  breach  of  the  contract;  that 
plaintiffs  were  not  required  to  tender  the  whole  400,000  brick  in  order 
to  put  defendant  in  default.  Also,  that  the  right  of  action  which  accrued 
from  the  refusal  to  receive  was  not  waived  by  the  subsequent  offers  to 
deliver,  which  were  not  accepted. 
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The  brick  in  question  were  delivered  by  plaintiffs  to  other  parties  on  con- 
tracts made  prior  to  that  with  defendant.  Plaintiffs  were  able  to  furnish 
the  brick  required  for  all  the  contracts.  Held,  that  the  price  received 
under  such  other  contracts  was  immaterial,  and  evidence  thereof  properly 
rejected. 

(Argued  June  26, 1885  :  decided  October  6,  1885.)  . 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1883,  which  affirmed  a  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee.  (Mem.  of  decision 
below,  17  J.  &  S.  497.) 

This  action  was  brought,  among  other  things,  to  recover 
damages  for  an  alleged  breach  of  contract  to  receive  and  pay 
for  four  hundred  thousand  brick,  at  a  stipulated  price. 

The  referee  found,  in  substance,  that  on  or  about  September 
13,  1881,  the  parties  entered  into  a  contract  by  which  plaintiffs 
agreed  to  sell  and  deliver  to  defendant,  who  agreed  to  accept 
and  pay  for  the  brick  in  question,  at  the  price  of  $7.25  per 
thousand,  to  be  used  in  the  erection  of  a  building  then  in  pro- 
cess of  construction  by  defendant ;  they  were  to  be  delivered 
on  the  street  in  front  of  the  premises.  m  In  pursuance  of  the 
contract,  on  September  21st,  plaintiffs  delivered  two  thousand 
of  the  brick,  part  of  a  cargo,  when  defendant  refused  and  pre- 
vented plaintiffs  from  making  any  further  delivery,  although 
they  were  able  and  willing  and  offered  to  perform  the  contract 
on  their  part.  The  market  value  of  such  brick  was  at  that 
time  $6.75  per  thousand.  There  was  no  tender  of  any  brick 
under  the  contract  after  September  21st.  On  October  14th, 
defendant  demanded  of  plaintiffs  the  balance  of  the  brick,  but 
plaintiffs  refused  to  deliver ;  the  market  value  at  that  time 
was  $8.25  per  thousand. 

It'  appeared  that  the  brick  which  defendant  refused  were 
delivered  by  plaintiffs  upon  other  contracts  made  prior  to  that 
with  defendant.  Defendant  offered  to  show  on  the  trial  the 
price  received  by  plaintiffs  under  said  contracts.  This  was 
rejected,  and  the  referee  allowed  as  damages  the  difference  be- 
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tween  the  contract  price  and  the  market  price  at  the  time  of  the 
refusal  to  accept  delivery. 
The  further  material  facts  are  stated  in  the  opinion. 

John  L.  Lindsay  for  appellant.  A  party  seeking  to  rescind 
a  contract  must  reject  it  wholly,  without  imposing  conditions. 
( Welsh  v.  Gossler,  47  N.  T.  Supr.  [J.  &  S.]  104;  El.,  Bl.  &  El. 
148  ;  45  Barb.  379 ;  20  Wend.  47  ;  Howard  v.  Hayes,  47  N.  Y. 
Supr.  [J.  &  S.]  29  ;  Gray  v.  Green,  9  Hun,  344.)  Where  aeon- 
tract  has  been  temporized  with,  and  execution  thereof  delayed 
by  express  or  tacit  consent,  by  delaying  the  execution  of  the 
common  purpose,  neither  party  can  claim  to  put  the  other  in 
default,  without  first  giving  express  notice  of  intent  to  do  so  if 
the  contract  be  not  performed  within  a  reasonable  time,  which 
ought  to  be  indicated.  ( Wilkinson  v.  Beecher,  Daity  Beg., 
Nov.  17, 1882  ;  Lawsonr.  Hogan,  13  Weekly  Dig.  8 ;  Schroep- 
pd  v.  LToppen,  40  Barb.  425 ;  WiUiston  v.  Corkinson,  41  id. 
635 ;  Shaferv.  Niver,  9  Mich.  253 ;  Stow  v.  Russell,  36  111.  19 ; 
Hickardv.  Sayre,  34  id.  142 ;  Wolf  v.  Willits,  35  id.  89 ;  Sloo 
v.  Law,  1  Blatchf.  512 ;  Willard  on  Vend.  [2d  ed.]  199.)  The 
acts  of  the  parties,  both  plaintiffs  and  defendant,  show  that  the 
execution  of  the  contract  was  delayed  by  express  or  tacit  con- 
sent,  and  it  is  the  acts  of  the  parties  by  which  they  are  to  be 
judged,  and  not  their  words.  (HornGasUe  v.  Farran,  3  Barn. 
&  Aid.  497 ;  Chapman  v.  Morton,  11  AL  &  W.  534.)  The 
referee  erred  in  excluding  testimony  tending  to  show  the 
amount  received  by  plaintiffs  for  the  brick  which  they  in- 
tended for  the  defendant,  for  if  they  received  as  much  or 
more  than  they  were  to  receive  from  defendant  they  were  not 
damaged.  (Potter  v.  Colgate,  30  N.  Y.  549 ;  Lewis  v.  Gra- 
der, 51  id.  231 ;  Cohen  v.  Piatt,  69  id.  348  ;  Orr  v.  Bigehw, 
14  id.  561 ;  Bey  v.  Base,  9  Wend.  129  ;  Schuitz  v.  Bradley, 
4  Daly,  29.) 

J.  Woolsey  Shepard  for  respondents.  The  issues  being  purely 
disputed  questions  of  fact,  and  the  referee's  findings  being  sup- 
ported by  some  evidence,  the  Court  of  Appeals  will  not  disturb 
Sickels-Vol.lv.       . '     17 
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the  decision  of  the  referee.  (Potter  v.  Carpenter,  71  N.  Y. 
74 ;  Stilwell  v.  M.  Ins.  Co.,  72  id.  385 ;  Baum  v.  Stowe,  12 
Weekly  Dig.  353;  Story  on  Sales  [2d  ed.,  1853],  278,  285; 
Terwilliger  v.  Knajpp,  2  E.  D.  Smith,  86  ;  Jones  v.  Fowler,  1 
Sweeney's  Sap.  Ot.  5 ;  Crittenden  v.  Atwood,  15  Weekly  Dig. 
392.)  Defendant  is  estopped  from  claiming  that  the  brick 
delivered,  and  those  with  which  plaintiffs  intended  to  complete 
the  delivery  were  of  inferior  quality  to  those  purchased,  for 
the  reason  that  defendant  is  bound  by  his  admission  in  his 
answer  that  ho  "  received  two  thousand  of  the  brick  in  pursu- 
ance of  said  contract."  {Paige  v.  WiUet,  38  N.  Y.  28  ;  Win- 
chell  v.  Winched,  17  Weekly  Dig.  318.)  As  a  further  reason 
that  the  defendant  in  fact  used  the  brick  delivered  in  the  con- 
struction of  the  building.  {Leavenworth  v.  Packer,  52  Barb. 
132  ;  Sedgw.  on  Dam.  280.)  Proof  of  a  tender  of  a  portion  of 
the  goods,  and  a  refusal  or  rejection  of  the  same,  or  a  refusal 
to  receive  the  bulk  of  the  goods  is  equivalent  to  a  complete 
delivery  of  the  whole.  {Coumiery  v.  Pearsall,  8  J.  &  S. 
113.)  The  vendors  (plaintiffs)  are  entitled  to  recover  the 
difference  between  the  contract  price  and  market  price, 
whether  they  had  property  in  their  possession  sufficient  to 
fulfill  the  contract  on  their  part  or  not.  {Dustan  v.  McAi\r 
drew,  44  N.  Y.  72;  Hayden  v.  DemeU,  53  id.  431 ;  Clark  v. 
Mayor,  etc.,  4  id.  343;  Crittenden  v.  Atwood,  15  Weekly 
Dig.  392 ;  Masterson  v.  Mayor,  etc.,  7  Hill,  61 ;  Tilt  v.  La 
Salle  Mfg.  Co.,  5  Daly,  16.)  It  was  not  material  what  became 
of  a  certain  quantity  of  brick  which  it  is  not  claimed  or  proved 
was  bought  by  defendant.  {Cort  v.  A.  Ry.  Co.,  17  Q.  B. 
127.) 

Andrews,  J.  The  referee  found,  upon  sufficient  evidence 
to  justify  the  finding,  that  the  reasons  assigned  by  the  defend- 
ant on  the  21st  of  September,  1881,  for  refusing  to  receive  the 
balance  of  the  brick  of  the  cargo  of  the  schooner  Ellen,  were 
groundless.  He  further  found  that  the  brick  were  of  the 
quality  specified  in  the  contract,  and  that  there  was  a  sufficient 
available  space  for  piling  them.     Upon  the  defendant's  refusal 
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to  permit  the  plaintiffs'  cartmen  to  continue  the  delivery,  the 
plaintiffs  offered  to  deliver  the  balance  of  the  cargo,  and  stated 
to  the  defendant  that  if  brick  advanced  in  price,  they  could 
not  be  held  responsible  for  the  delivery  on  the  contract.  The 
defendant  persisted  in  his  refusal  to  receive  any  more  brick 
from  the  cargo  of  the  Ellen,  assigning  the  reasons  before 
stated,  viz. :  defective  quality  and  want  of  space.  The  plain- 
tiffs  had  a  right  to  make  delivery  on  the  contract,  on  the  21st 
of  September.  The  written  memorandum  is  silent  as  to  the 
time  of  delivery,  but  the  evidence  shows  that  prompt  delivery 
and  acceptance  was  contemplated,  and  that  this  was  one  of 
the  considerations  upon  which  the  plaintiffs  enterefl  into  the 
contract.  The  tender  and  refusal  constituted,  we  think,  a 
breach  of  the  contract  by  the  defendant.  It  was  not  neces- 
sary that  the  plaintiffs  should  tender  the  whole  four  hundred 
thousand  brick  in  order  to  put  the  defendant  in  default. 
It  was  not  contemplated  that  the  entire  number  should  be 
delivered  in  one  mass,  but  as  is  evident  from  the  situation 
of  the  parties  and  the  surroundings,  they  were  to  be  delivered 
from  time  to  time,  at  the  convenience  of  the  plaintiffs,  but 
without  delaying  the  defendant  in  prosecuting  the  work  in 
which  they  were  to  be  used.  When  the  defendant  refused 
without  adequate  reason  to  accept  the  cargo  of  the  EUen, 
the  plaintiffs  were  at  liberty  to  treat  the  contract  as  broken, 
and  were  not  bound  to  make  an  actual  tender  of  the  remainder 
of  the  brick  before  bringing  the  action.  This  would  have  been 
a  useless  ceremony.  The  warning  given  by  the  plaintiffs  to  the 
defendant,  that  his  refusal  would  absolve  them  from  any 
obligation  on  the  contract,  was  not,  as  is  claimed,  equivalent  to 
an  assertion  of  a  right  on  their  part  to  regard  the  contract  as 
still  subsisting  and  executory,  or  as  a  reservation  of  a  right 
to  deliver  the  brick  if  they  should  so  elect.  The  letter  of 
October  4,  1881,  shows  that  on  several  occasions  after  the  21st 
of  September,  the  plaintiffs  were  willing  to  go  on  with  the 
contract,  but  the  defendant  was  not  ready  and  only  became 
ready  when  brick  had  greatly  advanced  in  price.  The  right 
of  action  having  accrued  from  the  transaction  of  September 
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21st,  it  was  not  waived  as  matter  of  law  by  a  subsequent 
offer  on  the  part  of  the  plaintiffs  to  furnish  the  brick,  which 
was  not  accepted  by  the  defendant  until  the  advance  in  the 
market  had  materially  changed  the  situation.  The  price  which 
the  plaintiffs  received  for  the  brick  on  sale  to  other  parties 
was  immaterial  in  view  of  the  facts  that  they  were  delivered 
on  contracts  made  prior  to  September  21st,  and  that  the 
plaintiffs  had  the  ability  to  furnish  all  the  brick  required  for 
all  their  contracts,  including  that  with  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Catharine  Kane,  Appellant,  v.  Carlos  Coetest  et  al.,  Re- 
iq9_jS\  spondents. 

Where  an  order  of  General  Term,  reversing  a  judgment  entered  on  the 
report  of  a  referee,  omits  to  state  that  the  reversal  was  upon  the  facts 
as  well  as  the  law,  so  far  as  the  facts  are  concerned,  it  is  for  this  court, 
on  appeal  from  the  order,  simply  to  determine  if  there  was  any  evidence 
sufficient  in  law  to  sustain  the  judgment. 

Where,  in  consideration  of  an  agreement  on  the  part  of  the  owner  of  a 
mortgage  to  extend  the  time  of  payment  of  the  mortgage  debt,  the  mort- 
gagor gave  a  chattel  mortgage  as  additional  security,  held,  that  a  clause 
in  the  chattel  mortgage,  giving  to  the  mortgagee  the  right,  in  case  she 
at  any  time  deemed  herself  or  the  securities  unsafe,  to  take  possession 
of  and  sell  the  mortgaged  chattels,  applying  the  proceeds  on  the  debt, 
could  not  defeat  the  operation  of  the  extension  as  a  release  of  sureties 
for  the  debt,  or  cause  it  to  become  due  in  the  contingency  mentioned. 

Also  held,  that  even  if  the  effect  of  said  clause  was  to  allow  the  owner  of 
the  mortgage,  at  her  option,  to  foreclose  either  mortgage,  as  the  sureties 
had  no  option  to  defeat  the  extension,  it  left  the  agreement  to  operate  in 
full  force  on  their  rights  as  such  sureties,  and  it  having  been  entered 
into  without  their  consent,  they  were  thereby  discharged  from  liability. 

It  appeared  in  such  a  case  that  the  owner  authorized  an  agent  to  procure 
additional  security  for  the  real  estate  mortgage,  leaving  it  to  his  judg- 
ment to  make  the  best  arrangement  he  could  for  that  purpose.  Held, 
that  the  agent  was  authorized  to  make  an  agreement  for  a  reasonable 
extension  of  time  of  payment,  and  the  fact  that  the  owner  did  not  know 
of  or  assent  to  it  did  not  affect  the  force  of  the  agreement  as  a  release 
of  the  sureties. 


1 885.  ]  Kane  v.  Cortesy  et  al.  1 33 

Statement  of  case. 

Also  held,  that  the  owner  by  taking,  holding  and  foreclosing  the  chat- 
tel mortgage,  after  she  knew  that  the  mortgagor  claimed  it  was  given 
in  consideration  of  the  agreement  to  extend  the  time  of  payment,  must 
be  deemed  to  have  ratified  the  same  even  if  the  agent  had  not  authority 
to  make  it. 

Also  held,  that  oral  evidence  was  competent  to  prove  the  agreement  for 
extension  of  time. 

The  owner  began  suit  to  foreclose  the  real  estate  mortgage;  the  mort- 
gagor set  up  as  a  defense  the  agreement  to  extend  time,  but  upon  the 
trial  gave  no  evidence  to  prove  it,  and  judgment  of  foreclosure  was  ren- 
dered. Held,  that  the  sureties,  as  they  were  not  made  parties  to  said 
action,  were  not  concluded  by  the  judgment  from  claiming  that  there 
was  a  valid  extension. 

(Argued  June  23,  1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  January  23, 
1883,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee. 

This  action  was  upon  a  guaranty  by  defendants  of  payment 
of  a  bond  and  mortgage  executed  by  one  Prentice.  Defend- 
ants set  up  as  a  defense  among  others  a  release  by  means  of  an 
agreement  made  without  their  knowledge  or  assent  between 
plaintiff  and  the  mortgagor,  to  extend  the  time  of  payment 
in  consideration  of  the  giving  by  the  latter  of  a  chattel  mort- 
gage as  additional  security.  The  referee  found  that  there 
was  no  valid  agreement  to  extend  the  time.  The  order  of  re- 
versal did  not  specify  that  it  was  both  on  the  law  and  the 
facts. 

The  material  facts  are  stated  in  the  opinion. 

M.  M.  Waters  for  appellant.  The  mere  taking  of  collateral 
security,  in  the  absence  of  an  agreement  beyond  it,  is  not  an 
extension  of  time  for  the  payment  of  the  original  debt.  {Carjj 
v.  White,  52  K  Y.  138 ;  Remsen  v.  Grades,  41  id.  472 ;  Wil- 
liams v.  Townsend,  1  Bosw.  411 ;  Nat  Bk.  v.  Bigler,  83  N". 
Y.  53;  Brandt  on  Suretyship,  431 ;  Austin  v.  Curtis,  31  Vt. 
64.)  Matthews  was  only  a  special  agent  to  get  additional 
security  for  plaintiff ;  he  had  no  power  to  extend  the  time  of 
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payment  without  the  consent  of  plaintiff,  and  hence  no  agree- 
ment that  he  could  make  would  discharge  the  sureties.  {Craig- 
head v.  Peterson,  72  N.  Y.  279,  283 ;  Story  on  Agency,  §  72.) 
An  agent  having  authority  to  collect,  or  as  in  this  case  to  get 
additional  security,  has  no  power  to  extend  the  time  of  payment. 
(Hatchings  v.  Munger,  41  N.  Y.  155 ;  Bitch  v.  Smith,  82  id. 
627.)  The  chattel  mortgage  expressly  recites  that  it  is  limited 
and  given  as  collateral  security,  and  this  cannot  be  contradicted 
by  oral  evidence.  (Oary  v.  White,  52  N.  Y.  143 ;  Cox  v. 
Barker,  49  id.  107 ;  Von  Bokkelen  v.  Taylor,  62  id.  105.) 
Neither  could  the  contract  expressed  in  the  chattel  mortgage 
be  enlarged  by  oral  evidence.  ( Wilson  v.  Dean,  74  N.  Y. 
531 ;  UnnseU  v.  Fiord,  45  N.  Y.  Snpr.  460  ;  Odell  v.  Mulov, 
11  Weekly  Dig.  303  ;  Ely  v.  Phelps,  20  id.  147.)  The  referee 
having  found  upon  ample  evidence  that  the  chattel  mortgage 
was  made  by  the  mortgagor  under  an  express  agreement  and 
understanding  that  the  plaintiff  did  not  waive  her  right  to  fore- 
close her  land  mortgage,  and  that  she  would  have  the  right  to 
foreclose  the  same  at  any  time  she  desired,  the  surety's  lia- 
bility will  remain,  notwithstanding  the  arrangement  between 
the  creditor  and  the  principal.  (Morgan  v.  Smith,  70  N.  Y. 
545 ;  Calvo  v.  Davies,  73  id.  217 ;  Nat.  Bk.  v.  Bigler,  83  id. 
66 ;  Palmer  v.  Purdy,  id.  149  ;  73  id.  217.) 

Edmund  O*  Connor  for  respondents.  After  a  breach  of  a 
sealed  agreement,  it  may  be  modified  in  any  respect  or  wholly 
rescinded,  or  the  time  of  its  performance  enlarged  by  an  exe- 
cuted parol  agreement  founded  upon  a  sufficient  consideration. 
(Dodge  v.  Crandall,  30  N.  Y.  308;  Bangs  v.  Mosher,  23 
Barb.  478;  Brooks  v.  Wright,  13  Allen  [Mass.],  12.)  The 
chattel  mortgage  was  not  the  contract  between  Prentice  and 
the  plaintiff.  It  was  simply  the  consideration  sustaining  the 
agreement  made  to  extend  the  time  of  payment  to  the  original 
debt,  and  this  fact  may  be  proved  by  parol.  (Chapin  v.  Dobson, 
78  X.  Y.  74.)  The  stipulation  extending  the  time  of  payment 
must  be  deemed  to  have  been  made  "  subject  to  the  consent  of 
the  surety."  (Morgan  v.  Smith,  70  N.  Y.  543 ;  Calvo  v.  Davies, 
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73  id.  217 ;  Nat.  Bk.  v.  Bigler,  83  id.  66.)  The  extension  of 
the  time  of  payment  of  the  mortgage  debt  was  such  an  altera- 
tion of  the  defendants'  contract  of  guaranty  as  discharged 
them  from  all  liability  thereon.  {Hoffman  v.  Hurlbut,  13 
Wend.  575 ;  Bangs  v.  Strong,  7  Hill,  250 ;  Murray  v.  Mar- 
shall, 94  N.  Y.  611;  Spencer  v.  Spencer,  95  id.  353;  Li/n. 
Bk.  v.  MalleU,  34  Me.  547 ;  Oifford  v.  Allen,  3  Mete.  [Mass.] 
258 ;  Wnight  v.  BarteU,  43  N.  H.  548 ;  People's  Bank  v. 
Pearson,  30  Vt.  711 ;  Myers  v.  First  Nat.  Bk.,  75  111.  257.) 
The  chattel  mortgage  was  given  on  the  express  condition  that 
the  time  for  the  payment  of  the  mortgage  debt  should  be 
extended  ;  and  the  plaintiff,  by  accepting  the  mortgage 
and  appropriating  the  benefits  thereof,  is  now  estopped 
from  denying  that  time  was  given.  {Orinan  v.  PlaU, 
31  Barb.  328.)  A  ratification  once  made,  upon  full  knowl- 
edge of  all  the  material  facts,  becomes  at  once  obligatory 
and  cannot  afterward  be  revoked  or  canceled.  {Clark  v.  Van 
Bemsdyck,  9  Grand.  153 ;  Hazel  v.  Batcher,  44  N.  II.  40 ; 
Bell  v.  Byerson,  1 1  Iowa,  233.)  A  principal  who  is  informed 
of  an  unauthorized  act  done  by  an  agent  must  give  notice  of 
his  dissent  within  a  reasonable  time,  or  his  assent  and  ratifica- 
tion will  be  assumed.  {Cairns  v.  Bleecker,  12  Johns.  300 ; 
Jervis  v.  Hayt,  2  Hun,  269  ;  Farwett  v.  Howard,  26  Iowa, 
38 ;  Law  v.  Cross,  1  Black  [U.  S.],  523 ;  Williams  v.  Merritt, 
23  111.  623.)  The  respondent  is  not  confined  in  this  court  to 
the  grounds  upon  which  the  decision  below  was  based,  but  may 
show  other  grounds  for  sustaining  it.  {Simar  v.  Canaday,  53 
N.  Y.  298 ;  Krekder  v.  Thome,  73  id.  608.) 

Eabl,  J,  If  the  order  of  the  General  Term  had  specified 
that  the  judgment  entered  upon  the  report  of  the  referee  was 
reversed,  both  upon  the  law  and  the  facts,  the  case  would  have 
been  free  from  doubt  upon  this  appeal.  But  as  the  reversal 
was  for  error  of  law  only,  the  evidence  must  be  carefully  scru- 
tinized to  see  if  there  was  any  which  in  law  was  sufficieut  to 
sustain  the  judgment. 

There  were  but  three  witnesses  who  testified  —  Prentice, 
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tho  mortgagor,  Matthews,  plain  tiffs  agent,  and  Griswold,  the 
attorney  who  drew  the  chattel  mortgage  —  concerning  the 
alleged  agreement  extending  the  time  of  payment  upon  the  real 
estate  mortgage,  and  we  think  their  evidence  establishes  its 
existence  beyond  controversy.  They  testified  four  years  after 
the  transaction  took  place,  and  while  they  could  not  give  the 
exact  language  used  at  the  time,  they  gave  the  substance  of 
it  so  as  to  le^ve  no  reasonable  doubt  as  to  what  was*intended. 
Prentice  testified:  "Matthews  said  she  (plaintifE)  felt  as  if  . 
she  was  not  hardly  safe,  and  wanted  me  to  give  some  additional 
security ;  I  told  him  I  would,  by  having  the  time  extended ; 
I  was  to  give  him  the  chattel  mortgage  and  pay  him  $250  in 
one  year,  and  the  other  $250  in  two  years."  "  The  substance 
of  the  conversation  was  that  I  would  give  a  chattel  mortgage  if 
he  would  extend  the  time  for  payment  of  real  estate  mort- 
gage —  one-half  one  year,  and  the  other  half  two  years." 
Matthews  testified  that  he  told  Prentice  that  the  plaintiff 
would  give  him  further  time  upon  the  real  estate  mortgage 
if  he  would  give  additional  security ;  that  he  and  Prentice  then 
went  to  Griswold's  office  and  explained  to  him  what  they  had 
agreed  upon,  and  requested  him  to  draw  a  chattel  mortgage 
covering  the  points,  stating  to  him  that  the  plaintiff  "  held  a 
bond  and  mortgage  against  Mr.  Prentice,  which  was  due,  and 
Mr.  Prentice  did  not  wish  to  pay  it  at  the  present  time,  and 
that  Mr.  Prentice  had  consented  to  give  a  chattel  mortgage  as 
collateral  to  the  real  estate  mortgage,  and  by  doing  so  was 
to  have  the  time  extended  as  stated  in  the  chattel  mortgage" 
—  one-half  of  the  real  estate  mortgage  to  be  paid  in  one  year, 
and  tho  balance  at  the  end  of  two  years.  Griswold  testified 
that  Prentice  and  Matthews  came  to  his  office  and  the  latter 
wished  him  to  draw  a  chattel  "  mortgage  extending  the  time 
of  payment  of  real  estate  mortgage,  part  for  one  year  and 
part  for  two  years." 

The  evidence  of  these  witnesses  is  very  much  confirmed  by 
the  giving  of  the  chattel  mortgage  and  its  form.  Prentice  was 
under  no  obligation  to  give  the  mortgage,  and  it  is  reasonable 
to  suppose  that  the  only  inducement  for  giving  it  was  the 
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extension  of  time  for  the  pajment  of  the  real  estate  mortgage. 
It  is  recited  in  the  chattel  mortgage  that  it  was  given  to  secure 
the  same  debt  secured  by  the  real  estate  mortgage,  and  it 
was  conditioned  to  pay  the  real  estate  mortgage  as  follows : 
$250  and  interest  on  the  whole  sum  in  one  year,  and  the  bal- 
ance with  interest  in  two  years,  in  precise  accordance  with 
the  parol  agreement  testified  to  by  the  witnesses.  Why  was  the 
chattel  mortgage  thus  written  unless  the  payments  upon  the 
real  estate  mortgage  were  thus  deferred  ? 

The  chattel  mortgage  contained  this  clause :  "In  case  the  said 
Catherine  Kane  shall  at  any  time  deem  herself  or  said  real 
estate  mortgage  or  this  security  unsafe,  it  shall  be  lawful  for 
her  to  take  possession  of  such  property  and  to  sell  the  same  at 
public  or  private  sale  previous  to  the  time  above  mentioned  for 
the  payment  of  said  debt,  applying  the  proceeds  as  aforesaid 
after  deducting  all  expenses,"  etc.  This  clause  could  not  de- 
feat the  operation  of  the  extension  agreed  upon,  or  cause  the 
debt  secured  to  become  due  in  the  contingency  mentioned.  Its 
only  effect  was  to  authorize  the  earlier  sale  of  the  chattels  and 
the  application  of  the  proceeds  upon  the  debt,  and  that  could 
be  done  only  at  the  option  of  the  mortgagee.  It  gave  no  rights 
to  the  defendants  as  sureties  for  the  debt,  and  they  could  not 
by  virtue  of  that  clause  pay  the  real  estate  mortgage  and  take 
an  assignment  thereof  and  enforce.the  same  before  the  extended 
time  of  payment  had  arrived.  And  as  the  extension  of  time 
was  thus  effectual  against  the  sureties  it  discharged  them,  not- 
withstanding the  clause  mentioned. 

After  the  chattel  mortgage  was  executed,  Matthews  took  it 
and  delivered  it  to  the  plaintiff,  and  with  it,  he  delivered  to 
her  a  paper  on  which  he  had  written  as  follows :  "  A  renewal 
of  this  mortgage  must  be  made  before  the  year  from  date  of 
filing  expires,  in  order  to  secure  its  validity  for  more  than 
one  year.  The  acceptance  of  this  mortgage,  with  the  times 
of  payment  mentioned,  does  not  prevent  foreclosing  land 
mortgage  at  any  time  the  mortgagee  desires  to  do  so,  or  deems 
herself  unsafe."  This  was  written  after  the  agreement  for 
the  extension  of  payment  had  been  made  and  after  the  chattel 
Sickels— Vol.  LV.  18 
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mortgage  was  executed  and  delivered,  and  there  is  no  claim 
that  Prentice  assented  to  it  or  had  any  knowledge  whatever 
of  it,  and  hence  it  can  have  no  effect  except  possibly  to  dis- 
credit Matthews.  It  embodies  his  view  of  the  law.  He  un- 
doubtedly supposed  that  under  the  danger  clause  in  the  chat- 
tel mortgage  the  plaintiff  could,  at  her  option,  foreclose  either 
mortgage.  Even  if  such  had  been  the  effect  of  that  clause  or 
of  the  agreement  made,  as  the  defendants  had  no  option  to 
defeat  the  extension,  it  left  the  agreement  to  operate  in  full 
force  upon  their  rights  as  sureties. 

There  was  nothing  in  the  testimony  of  the  plaintiff  to 
weaken  the  force  of  the  evidence  thus  far  alluded  to.  She  tes- 
tified that  she  did  not  know  of  or  consent  to  the  extension  of 
time  of  payment  upon  the  real  estate  mortgage,  and  that  she 
gave  no  authority  to  Matthews  to  agree  to  such  extension. 
The  extension  may  have  been  given  without  her  knowledge 
and  yet  she  be  bound  by  it  in  consequence  of  the  authority 
given  to  her  agent  and  her  subsequent  conduct  in  ratification 
of  his  acts.  The  evidence  of  Matthews  shows  that  he  was 
expressly  authorized  by  the  plaintiff  to  extend  the  time  of 
payment  upon  the  real  estate  mortgage  upon  obtaining  addi- 
tional security  ;  but  as  she  denied  this,  that  evidence  may  be 
laid  aside.  Prentice  testified  that  the  plaintiff  told  him  that 
she  had  left  her  business  as  to  the  real  estate  mortgage  with 
Matthews,  and  that  whatever  arrangement  he  made  with  him 
would  be  all  right,  and  Matthews  testified  that  she  said  to  him 
that  she  would  leave  it  to  his  judgment  to  make  the  best 
arrangement  he  could  for  obtainiug  the  additional  security; 
and  this  evidence  she  did  not  as  a  witness  controvert  or  dis- 
pute. It  was  sufficient  to  establish  that  Matthews  had  authority 
to  make  the  agreement.  But  further,  it  is  undisputed  that  the 
real  estate  mortgage  with  the  bond  accompanying  the  same 
was  placed  in  the  hands  of  Matthews,  and  that  he  was  author- 
ized to  obtain  the  chattel  mortgage  as  collateral  security  for 
the  debt  secured  by  the  real  estate  mortgage.  There  were 
no  restrictions  placed  upon  that  authority,  and  it  empowered 
Matthews  to  agree  to  any  reasonable  and  ordinary  terms  and 
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conditions  requisite  and  proper  to  obtain  the  security,  and 
under  the  authority  we  think  he  could  agree  to  a  reasonable 
extension  of  the  time  of  payment  of  the  debt  secured.  It 
cannot  be  supposed  that  she  expected  her  agent  would  obtain 
the  additional  security  without  any  consideration  or  advantage 
whatever  to  her  debtor.  If,  however,  the  original  authority  to 
Matthews  was  not  sufficient,  the  plaintiff  must  be  held  to  have 
ratified  the  agreement  made  by  him  by  taking,  keeping  and 
foreclosing  the  chattel  mortgage.  It  is  undoubtedly  true  that 
that  mortgage  was  given  in  consideration  of  the  agreement 
to  extend  the  time,  and  she  could  not  repudiate  the  agreement 
and  yet  retain  its  fruits.  Having  had  the  full  benefit  of  the 
agreement  made  by  her  agent,  she  must  stand  by  the  agree- 
ment, particularly  as  she  foreclosed  the  chattel  mortgage  after 
she  knew  that  Prentice  claimed  that  it  was  given  in  consider- 
ation of  the  agreement  for  the  extension  of  time  to  pay  the 
real  estate  mortgage. 

The  parol  evidence  as  to  the  agreement  for  the  extension  of 
time  does  not  come  under  the  ban  of  the  rule  which  prohibits 
parol  evidence  to  explain,  vary  or  contradict  written  instru- 
ments. It  does  not  contradict  or  vary  the  real  estate  mortgage. 
That  was  past  due,  and  the  time  for  its  payment  could  be 
extended  by  any  valid  agreement.  It  does  not  contradict  the 
chattel  mortgage.  That  is  complete  in  itself  and  was  not  in- 
tended to  embody  the  agreement.  Its  sole  purpose  was  to 
give  the  additional  security.  This  was  an  independent  agree- 
ment existing  outside  of  the  two  mortgages.  It  was  the  occa- 
sion or  condition  inducing  the  giving  of  the  chattel  mortgage, 
and  no  rule  of  evidence  was  violated  in  allowing  it  to  be  proved 
by  parol. 

The  plaintiff  commenced  the  foreclosure  of  her  real  estate 
mortgage  in  October,  1878,  making  the  mortgagor  and  his  wife 
only  defendants.  To  that  action  the  defendants  therein  set  up 
as  a  defense  this  same  agreement  for  the  extension  of  the  time 
of  payment.  But  upon  the  trial  of  the  action  they  gave  no 
evidence  and  judgment  went  against  them.  It  is  now  claimed 
that  these  defendants  are   concluded  by  that  judgment  from 
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claiming  that  there  was  a  valid  extension  of  the  time  of  pay- 
ment. But  the  simple  answer  to  the  claim  is  that  these  defend- 
ants were  not  parties  to  that  action,  and  hence  are  not  estopped 
by  any  thing  adjudicated  therein. 

Although  the  evidence  adduced  by  the  defendants  may  have 
been  somewhat  shaken  by  the  cross-examination  of  their  wit- 
nesses and  by  the  introduction  of  the  paper  written  by  Matthews 
and  delivered  to  the  plaintifi  with  the  chattel  mortgage,  yet 
the  case  of  the  defendants  is  so  strong  upon  the  face  of  the 
chattel  mortgage,  and  the  probabilities  and  circumstances  sur- 
rounding the  transaction,  and  their  evidence  in  the  main  stands 
so  firm  and  fair,  that  it  was  error  of  law  to  find  that  there  was 
no  valid  or  sufficient  agreement  for  the  extension  of  the  time 
of  payment  of  the  real  estate  mortgage. 

The  order  of  the  General  Term  should,  therefore,  be  affirmed, 
and  judgment  absolute  rendered  against  the  plaintiff,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Herman  Simmons  et  al.,  Kespon dents,  v.  Isaac  H.  More  et  al., 

Appellants. 

Where  one,  assuming  to  act  as  agent,  executes  a  written  contract  in  that 
capacity  in  the  name  of  the  alleged  principal,  a  contract  on  his  part  is  im- 
plied from  the  instrument  that  he  had  authority  to  make  it  in  behalf  of 
the  person  named  as  principal ;  and  where  the  contract  is  entered  into  by 
the  other  party  in  reliance  upon  the  assumed  authority,  in  case  the  agent 
had  not  authority  he  is  liable  for  the  damages  sustained  by  reason  of  the 
breach  of  his  implied  contract. 

Where  a  contract  so  made  by  an  assumed  agent  is  for  the  purchase  of 
goods,  and  is  sufficient  in  form  to  satisfy  the  provision  of  the  statute  of 
frauds,  declaring  void  an  executory  contract  for  the  sale  of  goods  of 
greater  value  than  $50,  unless  in  writing,  the  fact  that  the  contract  is 
invalid  as  against  the  alleged  principal  does  not  make  the  statute  a 
good  defense  in  favor  of  the  agent  in  an  action  for  breach  of  his  implied 
warranty  of  authority. 

(Argued  Jane  24,  1885  ;  decided  October  6,  1885.) 
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Appeajl  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  15,  1883,  which  affirmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
breach  on  the  part  of  defendants  of  an  implied  warranty  of 
authority  to  execute  a  contract  of  purchase  made  by  them 
ostensibly  as  agents  for,  and  on  behalf  of,  principals  named. 

The  material  facts  are  stated  in  the  opinion. 

Adolph  L.  Sanger  for  appellants.  If  defendant  had  no 
authority  to  contract,  then  the  memorandum  of  sale  was  not 
signed  by  the  u  parties  to  be  bound,"  nor  by  their  duly  author- 
ized agent,  and  the  contract  was  void  as  being  within  the  stat- 
ute of  frauds.  (Stone  v.  Browning,  68  N.  Y.  598 ;  Beer- 
mance  v.  Taylor,  14  Hun,  149 ;  8.  C,  51  N.  Y.  211 ;  2  R.  S. 
136,  §  3.)  The  defendants  are  not  required  to  plead  facts,  and 
advantage  may  be  taken  upon  the  trial  of  any  evidence  show- 
ing that  a  contract  is  within  the  statute  of  frauds,  although  the 
statute  is  not  itself  pleaded.  (Haight  v.  Child,  34  Barb.  186  ; 
Morrell  v.  Cooper,  65  id.  512.)  The  denial  of  the  making  of 
the  contract  as  alleged  in  the  complaint  is  one  of  the  methods 
of  interposing  the  statute  of  frauds  as  a  defense,  and  throws 
the  burden  of  affirmatively  establishing  the  agreement  and  its 
validity  upon  the  plaintiffs.  (Moak's  Van  Santv.  PL  555.) 
The  effect  of  the  denial  in  defendants'  answer  is  sufficient. 
(Calhoun  v.  Hallen,  25  Hun,  155 ;  Allis  v.  Leonard,  46  N".  Y. 
688.)  Assuming  that  defendants  were  acting  as  the  agents  of 
the  Galveston  merchants,  defendants  had  authority  to  purchase 
the  coffee.  (Newman  v.  Sylvester,  42  Ind.  106 ;  2  Whart.  on 
Ev.  ,  §  1343  ;  Aspinwall  v.  Torrance,  1  Lans.  381 ;  Walker  v. 
BTc.  of  N.  T.,  9  N.  Y.  582  ;  Hall  v.  Lauderdale,  46  id.  74.) 
"Whatever  authority  Steele  had  to  make  the  purchase,  when 
that  was  done  his  connection  with  the  transaction  virtually 
ceased.  No  declaration  on  his  part  could  affect  his  principals. 
( Vail  v.  Judson,  4  E.  D.  Smith,  165 ;  Martin  v.  Farns* 
worth,  49  N.  Y.  555;    Story  on  Agency,  §'§  133,  136,  165; 
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Wharton  on  Agency,  §  530  ;  Ball  v.  Lauderdale,  46  N.  Y.  70 ; 
1  Pars,  on  Cont.  65,  note  1 ;  liaynar  v.  Grote,  15  M.  &  W. 
359 ;  Thompson  v.  Davenport,  9  Barn.  &  Ores.  78,  86,  88 ; 
Aspinwall  v.  Torrance,  1  Lans.  381 ;  Newman  v.  Sylvester, 
42  Ind.  113.)  The  court  erred  in  submitting  to  the  jury  to 
determine  whether  the  plaintiffs  were  induced  by  their  conver- 
sation with  Steele  to  ship  the  goods  to  Galveston.  (Clqfiin  v. 
Lenheim,  66  N.  Y.  301 ;  2  Kent's  Com.  644,  645,  m.  p. ;  Vail 
v.  Jordan*  4  E.  D.  Smith,  165.)  The  defendants  had  the  right 
to  countermand  the  sale,  and  the  goods  having  been  shipped  in 
spite  of  such  countermand,  the  plaintiffs  had  no  right  to  saddle 
their  loss  upon  the  defendants.  (Dillon  v.  Anderson,  43  N.  Y. 
232.)  They  must  so  act  as  to  make  their  damage  as  light  as 
possible.  (Parsons  v.  Sutton,  66  N.  Y.  98 ;  Hamilton  v. 
McPherson,  28  id.  72;  Clark  v.  Maretha,  1  Denio,  317; 
Miller  v.  Trustees,  etc.,  7  Greenl.  [Mo.]  51 ;  1  Sedgw.  on  Dam. 
[7th  ed.]  164,  166,  note;  Hardin  v.  Dalton,  1  Carr.  &  P. 
181 ;  Smith  v.  Pettee,  70  N.  Y.  13;,  Cohen  v.  PlaM,  69  id. 
348 ;  Mather  v.  Butter  Co.,  28  Iowa,  253.) 

W.  C.  Beecher  for  respondents.  Where  the  parties  under- 
take to  do  any  act  as  the  agent  of  another,  if  they  do  not 
possess  the  authority  which  they  assume,  or  if  they  exceed  the 
authority  delegated  to  them,  they  will  be  personally  respon- 
sible therefor  to  the  person  so  dealing  with  them.  (  White  v. 
Madison,  26  N.  Y.  117,  124 ;  Baltsen  v.  Nicolay,  53  id.  467.) 
It  does  not  relieve  them  from  responsibility  that  they  acted  in 
good  faith,  and  really  believed  that  they  were  acting  within 
their  authority.  (Noe  v.  Gregory,  7  Daly,  283 ;  Story  on 
Agency  [8th  ed.],  §  264.)  If  defendants  wished  to  raise  the 
question  whether  these  contracts  did  or  did  not  comply  with 
the  requirements  of  the  statute,  they  should  either  have 
denied  the  making  of  the  contracts  set  out  or  else  have 
pleaded  that  they  were  invalid  under  the  statute.  (Marston 
v.  Swett,  66  N.  Y.  201 ;  Dufy  v.  O'Donovwn,  46  id.  223  ; 
Graham  v.  Cozin,  2  Paige,  171,  181.).  The  allegation  in  the 
complaint  that  the  defendants  made  the  contract  sued  on,  not 


1885.]  Simmons  et  al.  v.  More  et  al.  143 

Opinion  of  the  Court,  per  Danforth,  J. 

being  denied  by  the  answer,  is  to  be  taken  as  true,  and  cannot 
afterward  be  questioned.  (Code  of  Civ.  Pro.,  §  522.)  Excep- 
tions raise  no  question  on  appeal  where  no  specific  grounds  are 
stated  i'jr  the  objections.  (Daly  v.  Byrne,  77  N.  Y.  182; 
Schile  v.  Brookhahus,  80  id.  615;  Harris  v.  Wade,  61  id. 
630  ;  Ctushman  v.  V.  S.  Ins.  Co.,  70  id.  72 ;  Tooley  v.  Bacon, 
id.  34  ;    Wilkinson  v.  OiU,  id.  63.) 

Danforth,  J.  The  trial  court  refused  to  nonsuit  the  plain- 
tiffs, and  so  held  that  the  case  stated  and  proved  by  them  was 
prima  fade  sufficient  to  make  the  defendants  liable.  That 
conclusion  has  been  sustained  by  the  General  Term  and  we 
think  properly.  The  evidence  showed  that  the  plaintiffs  were 
coffee  dealers  in  the  city  of  New  York,  and  the  defendants 
brokers  in  the  same  place.  The  latter  were  in  correspondence 
with  other  brokers  (Turnley  <fc  Co.)  of  the  city  of  Galveston, 
Texas,  and  prior  to  the  6th  of  March,  1882,  received  from 
them  orders  to  buy  a  certain  quantity  of  coffee  for  the  firm  of 
Marx  &  Kempner,  and  a  certain  other  quantity  for  Moore, 
•Stratton  &  Co.  of  Galveston.  This  was  done,  and  bought  and- 
sold  notes  describing  the  contracts  as  between  the  plaintiffs 
and  these  firms  respectively  were  signed  by  the  defendants  in 
their  firm  name  as  brokers.  It  was  apparent,  therefore,  upon 
the  face  of  the  paper  that  they  were  contracting  on  behalf  of 
others  and  could  not  be  personally  liable  as  purchasers  {Fleet 
v.  Murton,  L.  K.,  7  Q.  B.  126),  but  from  such  an  instrument 
a  contract  is  to  be  implied  that  they  had  authority  to  make  it 
in  behalf  of  the  persons  named  (Fairlie  v.  Fenton,  L.  K.,  5 
Ex.  769),  and  on  this  the  plaintiffs  relied.  They  caused  the 
coffee,  to  be  procured  and  at  once  taken  to  the  dock  for  ship- 
ment as  directed  to  the  Galveston  merchants,  but  on  arrival  at 
that  place  it  was  refused  by  them  on  the  ground  that  the  deliv- 
ery in  point  of  time  was  not  in  conformity  with  the  orders. 
It  then  appeared  that  the  orders  actually  given  by  them  to 
Turnley  &  Co.  required  in  each  instance  a  shipment  on  the  6th 
of  March.  This,  however,  was  not  communicated  to  the 
plaintiffs,  nor  made  a  part  of  the  contract,  nor  was  it  in  fact 


144  Browning  v.  Marvin.  [Oct., 


Statement  of  case. 


known  to  the  defendants.  They  obeyed  the  order,  as  it  was 
received  from  their  correspondents,  but  they  executed  it  in  the 
name  of  the  principals  and  so  assumed  the  risk  of  its  correct- 
ness. 

First.  The  plaintiffs  have  no  cause  of  action  against  the  prin- 
cipals, for  the  order  they  executed  was  not  their  order.  Hence 
it  was  given  by  the  defendants  in  excess  of  authority,  and 
there  seems  no  reason  why  they  should  not  make  good  all 
damages  which  the  plaintiffs  sustained  in  consequence  of  their 
belief  that  the  authority  assumed  did  in  fact  exist.  {Baltzen  v. 
Nicolay,  53  N.  Y.  467.) 

Second.  The  contract  was  admitted  by  the  pleadings,  and 
was,  moreover,  sufficient  in  form'  to  satisfy  the  statute  of 
frauds.  The  defendants  are  held  liable,  because  they  had  no 
authority  to  make  it,  and  hence,  though  sufficient  in  form,  it 
cannot  be  enforced  against  the  apparent  principal. 

Third,  The  damages  recovered  were  only  those  directly 
caused  by  the  assertion  of  the  defendants  that  they  had  au- 
thority. The  amount  was  warranted  by  the  evidence,  and  the 
question  was  submitted  to  the  jury  with  proper  instructions.  % 
Whether  their  verdict  was  excessive  is  not  the  proper  subject 
for  inquiry. 

The  order  denying  a  new  trial  was  not  appealed  from,  and 
the  only  questions  properly  before  us  relate  to  the  correctness 
of  the  judgment.  In  that  we  find  no  error  and  think  it  should 
be  affirmed. 


All  concur. 
Judgment  affirmed. 


JonN    H.    Browning,    Appellant,    v.   Olivbb  M.   Marvin, 

Respondent. 

Under  the  provisions  of  the  Revised  Statutes  (2  R.  S.  288,  §  71),  and  it  teems 
under  the  provisions  of  the  Code  of  Civil  Procedure  (§  73),  prohibiting  *n 
attorney  from  buying  directly  or  indirectly,  or  being  interested  in  the 
purchase  of  a  thing  In  action  "with  the  intent  and  for  the  purpose  of 
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bringing  an  action  thereon/'  when  the  purpose  of  such  purchase  is  to 
bring  an  action,  and  is  induced  by  the  procurement  of  an  attorney,  it 
comes  within  the  act,  whether  the  transfer  be  taken  in  his  name  or  that 
of  another  person,  and  no  cause  of  action  can  arise  out  of  a  transfer  thus 
prohibited. 

(Argued  June  4,  1886 ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  16,  1883,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Nathaniel  G.  Moak  for  appellant.  The  only  evidence  as  to 
the  purchase  being  that  of  .Domett,  that  Prentice  conducted 
the  negotiations  for  the  purchase  and  witnessed  the  written 
assignments  to  plaintiff,  and  that  of  plaintiff  himself,  that 
he  was  the  absolute  owner  of  the  claims,  and  the  assign- 
ments being  to  plaintiff  and  in  writing,  he  is  the  real  party  in 
interest,  and  this  suit  could  not  be  defended  on  the  ground  that 
he  is  not.  (Old  Code,  §  111 ;  Code  of  Civ.  Pro.,  §  449 ;  Amy  v. 
Steen,  93  N.  Y.  661 ;  Brawn  v.  Penfield,  36  id.  473  ;  Fish.  v. 
Jacobson,  2  Abb.  Ct.  App.  Dec.  132 ;  Sheridan  v.  Mayor, 
68  N.  Y.  30 ;  Meeker  v.  Claghorn,  44  id.  349  ;  AUen  v.  Brown, 
id.  228;  EasUm  v.  Alger,  47  id.  345 ;  Foster  v.  Bullock,  17 
K  Y.  Week.  Dig.  397;  30  Hun,  311.)  Under  his  answer 
which  simply  denied  the  transfer  to  plaintiff,  defendant  could 
show  that  the  former  owner  had  not  transferred  the  claims, 
but  not  that  lie  had  transferred  them  to  plaintiff  for  the  benefit 
of  some  one  else.  Where  it  is  claimed  plaintiff  is  not  the 
real  party  in  interest  the  answer  must  allege  who  is.  (Saunders 
v.  Chamberlain,  13  Hun,  568;  Plant  v.  Snyder,  4  Abb.  [N. 
S.]  146 ;  7  Eob.  271.)  The  mere  fact  that  Prentice  purchased, 
even  for  his  own  benefit,  if  he  took  the  assignment  to  plaintiff, 
would  not  prevent  a  recovery  in  the  name  of  plaintiff,  for  by 
taking  the  assignment  to  plaintiff,  Prentice  would  have  made 
plaintiff  his  trustee  of  the  claims  for  him,  and  that  would  have 
Sickels  —  Vol.  LV.  lu 
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entitled  him  to  recover  as  the  real  party  in  interest.  (  Wetmore 
v.  liegeman,  88  N.  Y.  69;  People  v.  Livingston,  79  id.  280; 
Prescott  v.  lousey,  50  N.  T.  Supr.  12 ;  Mead  v.  N.  Y.,  etc., 
22  Daily  Reg.  209.)  Mere  proof  that  Prentice,  as  the  avowed 
agent  for  plaintiff,  conducted  the  negotiations  and  took  written 
transfers  to  plaintiff,  did  not  justify  a  finding  that  Prentice 
was  in  fact  the  purchaser.  (22  Hun,  548 ;  Moses  v.  McDevitt, 
88  N.  Y.  62.)  The  court  erred  in  not  permitting  the  plaintiff 
to  prove  the  extent  of  the  interest  of  Domett  in  the  firm  assets 
of  Domett  &  Nichols.  {Browning  v.  Marvin,  22  Hun, 
547.)  In  the  absence  of  a  plea  of  non-joinder  one  of  several 
tenants  in  common  of  a  claim,  suing  alone,  may  recover  his 
share  thereof,  and  one  of  several  joint  tenants,  of  a  claim  so 
suing,  may  recover  the  whole  thereof.  If  the  evidence  ad- 
missible, under  any  other  plea,  whether  a  denial  or  otherwise, 
shows  the  plaintiff  not  to  be  the  sole  owner  of  the  claim,  such 
evidence  does  not  go  to  wholly  defeat  or  bar  plaintiff's  recovery, 
but  only  in  diminution  of  damages  or  recovery.  {Dewey  v. 
Moyer,  9  Hun,  473 ;  Dickinson  v.  Vanderpoel,  2  id.  626 ; 
O' Toole  v.  Garvin,  1  id.  92  ;  Ouck  v.  Keneda,  27  Barb.  120 ; 
Abbe  v.  Clark,  31  id.  238 ;  MerrUt  v.  Walsh,  32  N.  Y.  685  ; 
Zabriskie  v.  Smith,  13  id.  322.)  No  allegation  in  the  com- 
plaint of  an  assignment,  by  Nichols  to  Domett,  of  Nichols' 
interest  in  the  claim  was  necessary  in  order  to  entitle  plaintiff 
to  give  evidence  of  the  extent  of  Domett's  interest.  {O'Brien 
v.  McCann,  58  N.  Y.  373;  Prevot  v.  Lawrence,  51  id.  219; 
Peck  v.  Winne,  id.  641;  Johnson  v.  White,  6  Hun,  587.) 
If  a  contract  be  averred  to  be  that  of  three  persons,  proof  of 
a  contract  by  two  of  them  is  admissible  and  is  not  a  variance. 
(  Williams  v.  Allen,  7  Cow.  316 ;  Minor  v.  Mechanics'  Bk.y 
1  Peters,  73;  Scott  v.  Shears,  9  Cush.  504.)  The  transfer 
from  Nichols  to  Domett  need  not  have  been  in  writing  to  be 
valid,  and  if  the  court  excluded  the  proof  on  the  ground  that 
a  written  transfer  was  necessary,  it  erred.  {Doremus  v.  Wil- 
liams, 4  Hun,  458.) 

Henry  O.  WiUcox  for  respondent.     The  record  of  thapro- 
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ceedings  in  bankruptcy  was  admissible,  as  showing  that  the 
assignment  to  plaintiff  transferred  nothitig,  because  of  the  firm 
of  Domett  &  Nichols  having  been  previously  divested  of  all 
its  title.  (Bankrupt  Act,  §§  5049-5054 ;  Smith  v.  Brmkerhqf, 
8  Barb.  552 ;  affirmed,  6  N.  Y.  305  ;  Ayer  v.  Barstow,  5  L.  R. 
501 ;  Amsmch  v.  Becm,  22  Wall.  403.) 

Kuger,  Oh.  J.  The  complaint  counted  upon  two  causes  of 
action,  viz. :  The  first  being  for  the  recovery  of  money  alleged 
to  have  been  overdrawn  —  by  the  defendant  in  excess  of  his 
salary,  while  a  clerk  in  the  employ  of  Domett  &  Nichols, 
and  the  second  being  upon  a  note  given  by  the  defendant  to 
said  Domett  for  a  partnership  debt ;  both  causes  of  action 
being  claimed  to  have  been  assigned  to  the  plaintiff.  The 
answer  alleged  in  substance  that  the  claim  described  in  the 
first  count  of  the  complaint  had  been  paid  by  the  defend- 
ant, and  discharged,  by  an  arrangement  made  between  him- 
self and  Domett  &  Nichols  before  its  transfer  to  the  plaintiff, 
and  as  to  both  causes  of  action  that  they  were  purchased  by  an 
attorney  at  law,  one  Augustus  Prentice,  of  Domett,  for  the 
purpose  of  bringing  an  action  thereon,  and  denied  that  the 
plaintiff  is  the  owner  or  holder  of  the  note,  or  that  it  had  been 
assigned  to  him.  The  evidence  showed  that  the  demands  in 
suit  accrued,  if  at  all,  to  the  partnership  firm  of  Domett  & 
Nichols  prior  to  September,  1872,  and  if  not  extinguished  by 
payment,  remained  their  property  until  December,  1875,  when 
they  were  transferred  by  Domett  in  form  to  the  plaintiff.  It 
also  tended  to  prove  that  they  were  purchased  by  one  Augus- 
tus Prentice,  an  attorney  at  law ;  that  the  purchase-price  was 
paid  by  his  check,  and  he  stated  that  he  wanted  them  to  use 
against  Marvin,  because  Marvin  was  suing  him.  The  plaintiff 
testified  that  he  never  had  any  dealings  with  Domett,  Nichols 
or  Marvin,  and  that  he  did  not  know  Marvin  ;  that  he  never 
had  the  assignment  to  take  charge  of  it,  although  he  had  had 
it  in  his  hands  to  look  at ;  that  Prentice  suggested  the  pur- 
chase to  him,  but  that  he,  plaintiff,  furnished  the  money  to 
buy  the  claim,  and  Prentice  had  never  repaid  it  to  him ;  that 
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Prentice  was  his  cousin  and  his  attorney  in  this  and  other  mat- 
ters. Suit  was  brought  on  these  claims  immediately  after  their 
purchase.  The  evidence  also  tended  to  show  that  by  virtue  of 
an  arrangement  made  between  Domett  &  Nichols  and  the  de- 
fendant prior  to  December,  1875,  the  claim  mentioned  in  the 
first  count  of  the  complaint  was  by  the  rendition  of  services  by 
the  defendant  to  Domett  &  Nichols  settled  and  paid,  and  his 
liability  therefor  released  by  the  firm.  No  questions  except 
those  arising  on  this  evidence  were  left  to  the  jury,  and  they 
were  submitted  under  a  charge  unobjected  to  by  the  plaintiff 
save  in  one  respect  hereinafter  mentioned  ;  and  the  facts  were 
determined  in  favor  of  the  defendant. 

The  verdict  cannot  now  be  disturbed  unless  some  material  ex- 
ception was  taken  by  the  plaintiff  to  the  charge  or  to  the  re- 
ception or  exclusion  of  evidence. 

We  think  that  there  is  no  such  exception.  The  statute 
in  force  at  the  time  of  the  purchase  of  these  claims  forbade 
any  attorney,  counselor  or  solicitor  from  directly  or  indirectly 
buying,  or  being  interested,  in  the  purchase  of  any  bond,  bill, 
promissory  note,  bill  of  exchange,  book-debt  or  other  thing  in 
action  with  the  intent  or  for  the  purpose  of  bringing  any  suit 
thereon.  It  also  provides  that  "  no  attorney,  counselor  or  so- 
licitor, by  himself  or  by  or  in  the  name  of  any  other  person, 
either  before  or  after  action  brought,  shall  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  any  bond,  bill  of  exchange,  draft  or  other  thing  in 
action,  to  any  person  as  an  inducement  to  the  placing  or  iu 
consideration  of  having  placed  in  the  hands  of  such  attorney, 
counselor  or  solicitor,  or  in  the  hands  of  any  other  person,  any 
debt,  demand  or  thing  in  action  for  collection."  A  violation 
of  these  provisions  is  declared  a  misdemeanor.  (2  Edm. 
Statutes  at  Large,  298,  §§71,  72,  73.)  Section  73  and  those 
following  of  the  Code  of  Civil  Procedure  are  substantially  re- 
enactments  of  the  former  statute.  When  the  purpose  of  such 
a  purchase  is  to  bring  an  action  thereon,  and  it  is  induced  by 
the  procurement  of  an  attorney  it  comes  within  the  act,  whether 
the  transfer  bo  taken  in  the  name  of  the  attorney  or  that  of  an- 
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other  person.  (Arden  v.  Patterson,  5  Johns.  Ch.  44.)  The 
statute  expressly  forbids  such  a  purchase  when  the  prohibited 
purpose  is  attempted  to  be  accomplished,  either  directly  or  in- 
directly, by  the  attorney  in  person  or  through  the  agency  of 
another ;  and  no  cause  of  action  can  arise  out  of  a  trausaction 
thus  prohibited.  (  Wetmore  v.  liegeman,  88  N.  Y.  73 ;  Baldwin 
v.  Zatson,  2  Barb.  Ch.  306.) 

The  evidence  was  sufficient  to  authorize  the  finding  of  the 
jury,  and  it  necessarily  passed  upon  the  question  of  the  intent 
with  which  the  purchase  was  made.  The  purchase  of  both 
claims  was  consummated  by  one  contract,  and  the  purpose  with 
which  they  were  bought  must  necessarily  have  been  the  same. 
The  court  expressly  charged  the  jury  if  it  found  that  the  pur- 
chase in  question  was  made  by  Prentice  for  the  purpose  of  put- 
ting the  claims  in  suit,  that  a  suit  would  not  lie  upon  the 
claims  thus  purchased.  This  was  the  only  defense  to  the  note 
which  was  submitted  by  the  court  to  the  jury,  and  its  finding 
is  conclusive  as  to  the  identity  of  the  person  buying,  and  the 
object  with  which  the  claims  were  bought. 

The  only  exception  taken  to  the  charge  by  the  plaintiff  was 
to  "that  portion"  "where  the  court  instructed  the  jury  that 
if  the  claim  was  purchased  by  Mr.  Prentice  the  plaintiff  could 
not  recover."  It  is  a  sufficient  answer  to  this  exception  to  say 
that  the  court  made  no  such  charge ;  but  even  if  the  counsel 
had  properly  repeated  what  the  court  said,  and  had  then  ex- 
cepted, it  would  have  been  unavailing,  $s  the  court  correctly 
charged,  for  the  reasons  already  stated. 

The  exceptions  taken  to  the  admission  of  the  evidence  show- 
ing Prentice's  agency  in  buying  these  claims  and  the  intent 
with  which  they  were  bought  are  also  unavailing  for  the  same 
reasons. 

Most  of  "the  other  exceptions  taken  by  the  plaintiff  to  the 
admission  and  exclusion  of  evidence,  relate  to  the  proof  affect- 
ing the  extent  of  the  interest  which  Domett  had  in  the  part- 
nership assets  of  Domett  &  Nichols,  after  their  insolvency,  and 
dissolution,  and  seem  to  us  to  be  either  improperly  taken,  or  en- 
tirely unimportant.     None  of  them  state  the  particular  grounds 
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upon  which  the  objections  are  made,  and  the  evidence  taken 
thereunder  was  all  excluded  from  the  consideration  of  the  jury 
by  the  limitations,  under  which  the  same  was  submitted  by  the 
court. 

Evidence  was  given  by  the  defendant  tending  to  show  that 
he  had  paid  the  note  in  suit  by  rendering  services  to  Domett  & 
Nichols  after  the  dissolution  and  before  its  assignment  to  plain- 
tiff. After  this  evidence  was  taken,  without  objection,  the 
defendant  offered  to  prove  some  of  the  circumstances  accom- 
panying the  transaction,  to  which  the  plaintiff  objected.  No 
ground  of  objection  was  stated,  and  we  think,  under  the  cir- 
cumstances, that  the  exception  taken  to  the  admission  of  the 
evidence  was  unavailing. 

We  have  examined  the  other,  exceptions  referred  to  on  the 
argument,  and  none  of  them  seem  to  be  of  sufficient  importance 
to  merit  particular  notice. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Frederick  Weterhauser  et  al.,  Eespondents,  v.  R.  Graham 
Dun  et  al.,  Appellants. 

One  who  signs  or  indorses  a  note  in  blank,  to  be  used  as  a  security,  au- 
thorizes the  person  to  whom  it  is  delivered  to  fill  the  blanks  in  respects 
essential  to  the  completeness  of  the  note  as  such ;  but,  in  the  absence 
of  express  authority  or  consent,  no  authority  can  be  implied  from  the 
delivery,  to  insert  a  special  agreement  not  so  essential. 

Where,  therefore,  in  a  note,  which  was  indorsed  for  the  accommodation  of 
the  maker,  blanks  were  left  for  the  date,  the  time  the  note  was  to  run,  the 
payee  and  the  principal  sum,  held,  that  while  the  maker  had  authority 
to  fill  these  blanks,  the  indorsement  conferred  no  authority  to  write  in 
the  note  an  agreement  that  after  maturity  it  should  draw  a  special  rata 
of  interest,  greater  than  the  regular  rate,  although  the  law  of  the  State 
where  the  note  was  made  permits  special  agreements  to  be  made  for  the 
rate  specified. 
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Also  held,  where  a  note  so  filled  in  was  delivered  by  the  maker  in  renewal 
of  another  note,  and  received  by  a  collecting  agent,  authorize/1  by  the 
owner  of  the  old  note  to  renew  it,  that  such  authority  did  not  justify  the 
agent  in  the  acceptance  of  the  new  and  the  surrender  of  the  old  note. 

But  held,  that  where  the  agent  acted  in  perfect  good  faith,  believing  he 
was  obeying  instructions,  and  relying  upon  a  supposed  authority  in  the 
maker  to  fill  in  the  note,  although  he  assumed  to  be  a  professional  ex- 
pert in  his  business,  he  was  not  liable  to  his  principal  for  damages  unless 
the  defect  might  have  been  discovered  by  the  diligent  exercise  of  that 
professional  skill  he  was  bound  to  possess  and  exert. 

Such  an  agent  is  responsible  to  his  principal  for  the  negligence  of  an  attor- 
ney whom  he  employs. 

(Argued  June  24,  1885  ;  decided  October  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  20,  1883,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  verdict  directed  by  the  trial  court. 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  a  promissory  note. 

In  June,  1875,  plaintiffs,  who  were  the  owners  of  a  promis- 
sory note,  executed  to  them  by  the  Indianapolis,  Bloomington 
and  Western  Railroad  Company,  indorsed  by  Benjamin  E. 
Smith  and  C.  B.  Griggs,  placed  the  same  in  the  hands  of  de- 
fendants, who  constituted  a  collecting  agency,  for  collection. 
Defendants  placed  the  note  in  the  hands  of  A.  E.  Campbell, 
their  attorney,  who,  with  plaintiffs'  consent,  as  defendants 
claimed,  arranged  with  A.  P.  Lewis,  the  secretary  and  treas- 
urer of  said  railroad  company,  for  a  renewal  of  the  note  for 
four  months,  with  the  same  indorsers. 

A  new  note  was  delivered  by  Lewis  to  Campbell,  who 
thereupon  surrendered  the  old  note.  The  new  note  was  not 
accepted  by  plaintiffs,  they  claiming  that  it  had  been  altered 
after  indorsement,  by  Lewis,  without  the  authority  or  consent 
of  the  indorsers,  and  so  was  void  as  against  them. 

The  further  material  facts  appear  in  the  opinion. 

W.  T.  B.  MUliken  for  appellants.  The  plaintiffs  are  to  be 
regarded,  for  the  purpose  of  considering  the  implied  authority 
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of  A.  P.  Lewis,  as  the  bona  fide  holders,  without  notice  of  any 
equities  between  the  maker  and  the  indorsers,  and  for  value ; 
and  the  delivery  of  the  note  by  the  indorsers  to  the  maker  in 
blanks,  as  to  the  amount,  gave  to  the  agent  of  the  maker  and 
the  indorsers  an  unlimited  credit.  {McGrath  v.  Clark,  56 
N.  T.  34.)  When  by  mistake  a  blank  is  left  for  the  amount 
in  a  note,  indorsed  for  the  accommodation  of  the  maker,  the 
latter  may  fill  it  up  for  the  amount  intended,  and  the  indorser 
is  bound.  {Boyd  v.  Brotherson,  10  Wend.  93.)  And  so  as  to 
blanks  generally.  {Page  v.  MorreU,  3  Keyes,  117 ;  Redlich  v. 
Doll,  54  N.  T.  234;  Kitchen  v.  Place,  41  Barb.  465;  Wag- 
goner v.  MiUington,  8  Hun,  142 ;  Bank  v.  Rising,  4  id.  793 ; 
Hardy  v.  Norton,  66  Barb.  527.)  Even  if  regarded  as  an 
alteration,  the  words  "  with  interest  at  ten  per  cent  after  ma- 
turity  "  were  not  a  "  materia]  alteration."  {Troy  City  Bk.  v. 
Lawrence,  19  N.  T.  477 ;  Streeter  v.  OiUette,  12  Hun,  278.) 
If  the  amount  and  interest  with  which  the  blank  was  filled 
could  be  regarded  as  unauthorized  by  any  agreement  between 
the  indorsers  and  A.  P.  Lewis,  the  agent,  on  the  ground  that 
the  aggregate  amount  was  greater  than  the  sum  intended  to 
be  inserted,  yet  the  note  is  good  in  the  hands  of  a  bona  fide 
holder.  (  Van  Duzer  v.  Howe,  21  N.  Y.  531.)  An  exception 
to  a  direction  for  a  verdict  brings  up  the  question,  whether,  on 
any  construction  of  the  facts,  the  jury  would  have  been  war- 
ranted in  finding  a  verdict  for  the  other  party.  {Miner  v. 
Mayor,  37  N.  Y.  Supr.  171;  Stone  v.  Flower,  47  N.  Y.  566; 
Low  v.  Hall,  id.  104.)  Exception  to  direction  to  find  a  verdict 
is  available  without  request  to  go  to  jury.  {Frecking  v.  Row- 
land, 53  N.  Y.  422;  Wombourg  v.  Cooper,  2  Hun,  428.) 
There  was  conflicting  evidence  as  to  many  of  the  material 
facts  in  this  case,  and  the  same  should  have  been  submitted  to 
the  jury.  {Sherwood  v.  Merc.  Mut.  Ins.  Co.,  5  Hun,  115 ; 
Wombowrg  v.  Cooper,  2  id.  428 ;  Fish  v.  Davis,  62  Barb. 
122 ;  Stone  v.  Flower,  47  N.  Y.  566.)  The  evidence  was 
open  to  conflicting  inferences,  and  should  have  gone  to  the 
jury.  {Smith  v.  Coe,  55  N.  Y.  678.)  Conversion  is  a  hostile 
interference  with  the  owner's  control,  and  Davies'  act  on  part- 
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ing  with  the  note  was  not  conversion.  [King  v.  MackeUar, 
94  N.  T.  317;  McMorHs  v.  Simpson,  21  Wend.  610;  2 
Greenl.  on  Ev.,  §  642 ;  Salt  Spring  Bk.  v.  Wheeler,  48  N.  Y. 
492 ;  Vairnes  v.  Bleeker,  12  Johns.  300  ;  Cornfield  v.  Murger, 
id.  347.)-  Negligent  performance  of  duty  is  not  conversion, 
and  can  only  be  redressed  in  an  action  on  the  case.  {Dicken- 
son v.  Dudly,  17  Hun,  569 ;  Sergeant  v.  Blunt,  16  Johns.  74  ; 
Laverty  v.  Smithen,  68  N.  T.  522 ;  King  v.  MackeUar,  94  id. 
317.) 

Waiter  Edwards  for  respondents.  The  essentials  of  a  prom- 
issory note  are  "  an  absolute  promise  in  writing  signed  but  not 
sealed  to  pay  a  specified  sum  at  a  time  therein  limited,  or  on 
demand,  or  at  sight,  to  a  person  therein  named,  or  to  his  order 
or  to  the  bearer."  (Byles  on  Bills,  4 ;  Hall  v.  Farmer,  5 
Denio,  486.)  The  insertion  of  either  of  these  essentials  in  a 
note  incomplete  in  that  particular  is  not  an  alteration  which v 
avoids  the  instrument.  {Page  v.  MorreU,  3  Keyes,  117;  Van- 
Duzer  v.  Howe,  21  N.  Y.  531 ;  Cmtchley  v.  Clarence,  2  M. 
AS.  90;  McQrathv.  Clark,  56  N.  Y.  34 ;  Kitchen  v.  Place, 
45  Barb.  465.)  But  as  a  note  is  perfect  without  any  promise 
to  pay  interest,  the  insertion  by  the  holder,  without  the  assent 
of  the  indorser,  of  the  words  u  with  interest"  is  an  alteration 
which,  as  to  him,  renders  the  note  void.  {McGrath  v.  Clark, 
50  N.  Y.  34.)  So  as  to  words  of  negotiability.  (Bruce  v. 
Wescott,  3  Barb.  374-;  Nazro  v.  Fuller,  M  Wend.  374 ;  An- 
gle v.  N.  H.  Ins.  Cq.,  92  U.  S.  339.)  The  note  in  question 
had  been  silent  as  to  interest  "  after  maturity,"  six  per  cent 
would  have  been  awarded  by  the  law  as  damages.  {South. 
Cent  Co.  v.  Moravia,  61  Barb.  180 ;  Holland  v.  Hatch,  11 
Ind.  497;  Spitler  v.  James,  32  id.  202.)  The  ratification  of 
an  unauthorized  act  of  an  agent,  in  order  to  bind  the  principal, 
must  be  with  a  full  knowledge  on  his  part  of  all  material  facts 
in  the  case.  {Seymour  v..  Wyckoff,  10  N.  Y.  224 ;  Keder  v. 
Salisbury,  33  id.  648  ;  Rowan  v.  Hyatt,  45  id.  138 :  Baldwin 
v.  Barrows,  47  id.  212 ;  Bitch  v.  Smith,  82  id.  627.)  The 
defendants  wrongfully  surrendered  the  old  note  to  Lewis  and 
Siokbls  —  Vol.  LV.  20 
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so  are  liable  for  a  conversion.  (Laverty  v.  Snethen,  68  N.  Y. 
522 ;  Potter  v.  Merch.  Bk.y  28  id.  642 ;  Booth  v.  Powers,  56 
id.  22.) 

Finoh,  J.  A  possible  view  of  the  facts  in  this  case  is  that  the 
defendants  were  authorized  by  the  plaintiffs  to  surrender  the 
note,  for  the  conversion  of  which  they  are  sued,  upon  receiving 
in  exchange  the  renewal  note  of  the  railroad  company,  drawing 
ten  per  cent  interest,  and  with  the  same  indorsers.  The  note 
which  the  agents  of  the  defendants  took  was  a  printed  form, 
indorsed  by  Smith  and  Griggs,  while  blanks  for  the  date,  the 
amount  and  the  payees  were  left  unfilled,  and  was  one  of  a 
number  placed  by  them  in  the  hands  of  Lewis,  the  secretary 
and  treasurer  of  the  railroad  company,  for  use  in  that  com- 
pany's business.  One  of  the  indorsers,  Smith,  was  president  of 
the  company,  and  so  far  as  he  is  concerned,  there  was  sufficient 
evidence  in  the  case  to  have  made  possible  a  finding  by  the  jury 
that  he  had  authorized  the  insertion  of  the  special  clause 
making  the  note  draw  ten  per  cent  interest  after  maturity. 
The  law  of  Indiana,  while  fixing  the  normal  rate  of  interest 
at  six  per  cent,  permitted  special  agreements  for  a  higher  rate, 
not  exceeding  ten  per  cent,  and  the  debt  of  which  the  last 
note  was  an  attempted  renewal  had  drawn  ten  per  cent  interest 
from  its  origin.  Smith  must  be  presumed  to  have  known  and 
understood  the  fact,  and  Lewis  swears  that  the  president  ex- 
pressly authorized  the  fiual  note  to  be  given ;  while  further 
proof  indicates  a  ratification  by  Smith,  who  offered  to  settle 
the  note  by  turning  out  bonds.  But  there  are  no  such  facts  as 
to  Griggs.  The  case  does  not  show  that  he  was  in  any  man- 
ner connected  with  the  company ;  that  he  knew  the  terms  or 
amounts  of  the  renewals ;  that  he  in  any  form  recognized  or 
ratified  the  note,  or  consented  to  the  special  agreement  for 
interest.  So  far  as  he  is  concerned  he  stands  simply  as  an 
accommodation  indorser,  delivering,  the  note  in  blank  to 
Lewis,  and  conferring  upon  the  latter  no  other  authority  than 
that  which  the  law  implies  from  such  delivery. 

The  first  question,  therefore,  presented  by  the  appeal  is 
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whether  the  delivery  of  the  note  in  blank  authorized  Lewis  to 
add  to  it  the  clause  fixing  a  rate  of  ten  per  cent  interest  after 
maturity.  The  general  doctrine  appears  to  be  that  one  who 
signs  and  delivers  a  note  in  blank,  to  be  used  as  a  security, 
authorizes  the  holder  to  fill  the  blanks  in  respects  essential 
to  the  completeness  of  the  note  as  a  note.  The  transaction 
implies  that  the  indorser  meant  to  become  liable  as  such  upon 
a  completed  and  perfected  note,  and  so  far  as  the  same  is,  at 
the  time  of  his  signature,  an  incomplete  and  imperfect  instru- 
ment, he  must  be  held  to  have  authorized  the  filling  of  such 
blanks  by  the  agent  intrusted  with  the  note  for  use.  The 
date,  the  amount,  the  name*  of  the  payee,  and  place  of  pay- 
ment may  be  inserted  in  their  appropriate  blanks.  (Page  v. 
Morrell,  3  Keyes,  117;  Van  Duzer  v.  Howe,  21  N.  Y.  531 ; 
Kitchen  v.  Place9  41  Barb.  465;  Angle  v.  N.  W.  M.  L.  Ins.  Co., 
92  U.  S.  339).  But  in  all  the  cases  cited  there  was  a  blank  so 
left  in  the  body  of  the  note  as  to  indicate  to  the  eye  of  the 
indorser,  when  it  left  his  hand,  that  something  needed  to  be 
supplied  which  was  necessary  to  be  inserted  to  make  the  instru- 
ment operate  as  the  note  for  which  it  was  intended.  The 
form  of  the  note  in  question  as  signed  by  the  indorsers  gave 
no  indication  that  it  was  to  draw  interest  at  all,  and  left  no 
blank  for  that  purpose.  At  its  commencement,  in  the  place 
usually  occupied  by  a  date,  a  blank  was  left  between  the  word 
"  Indianapolis  "  and  the  figiftes  "  1875,"  which  the  indorser 
would  expect,  and  so  authorize  to  be  filled  by  completing  the 
imperfect  date.  Another  blank  existed  at  the  beginning  of  the 
note  before  the  words  "  after  date."  The  length  of  time  the 
note  should  run  before  maturity  was  here  indicated  and  prop- 
erly filled  by  inserting  the  words  "  four  months."  The  printed 
form  ran  on  in  the  usual  way  until  a  remaining  blank  was 
left  between  the  words  "  to  the  order  of,"  and  the  word  "  dol- 
lars," which  ended  the  body  of  the  note.  The  words  "to 
the  order  of"  indicated  and  so  authorized  the  insertion  of 
the  name  of  the  payee,  and  the  word  "  dollars  "  permitted  the 
prefix  in  the  blank  of  the  principal  sum  to  be  paid.  In  that 
blank,  and  between  those  printed  words,  nothing  else  was 
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indicated  or  authorized.  Nothing  else  can  be  said  to  have  been 
within  the  intention  or  expectation  of  Griggs,  or  within  his 
authority,  he  standing  as  a  mere  accommodation  indorser,  and 
ignorant  of  the  particular  purpose  or  precise  debt  to  which  the 
completed  note  was  to  be  applied.  To  go  further  than  that 
would  be  to  break  down  prudent  barriers  and  reach  beyond 
any  reasonable  inference  to  be  derived  from  the  presence  of 
the  blanks.  In  this  case,  matter  wholly  foreign  to  the  indi- 
cated words  of  completion,  and  needless  for  such  completion 
was  inserted  and  crowded  in  for  want  of  sufficient  room.  Such 
matter  consisted  of  a  special  agreement  that  the  note  from  and 
after  its  maturity  should  draw  ten  per  cent  interest.  That 
was  a  material  alteration  of  the  note  from  its  terms  as  author* 
ized  by  the  indorsement  and  delivery  of  Griggs.  It  was  a  stipu- 
lation in  no  manner  essential  or  necessary  to  the  note  as  a 
completed  instrument.  It  altered  the  legal  rule  as  to  damages 
for  a  breach ;  looked  to  a  new  liability  beyond  the  maturity  of 
the  contract ;  and  imposed  upon  the  indorser  an  added  risk  and 
burden  which  nothing  in  the  record  shows  that  he  ever  con- 
templated or  deemed  possible.  We  think  the  courts  below 
were  right  in  saying  that  the  alteration  was  material,  and  dis- 
charged the  indorser  not  authorizing  or  ratifying  it. 

It  follows  that  the  defendants  ought  not  to  have  accepted 
the  new  note  and  surrendered  the  old  one,  and  that  in  so  doing 
they  did  not,  in  truth,  obey  their*instructions.  But  it  was  not 
a  conscious  deviation.  •  Acting  in  perfect  good  faith,  they  took 
what  appeared  to  be,  and  what  they  believed  to  be,  the  note 
which  they  were  authorized  to  take,  and  which  only  proves 
to  be  not  such  by  reason  of  the  defective  authority  of  a  third 
person  upon  whom  they  relied.  Where  there  is  thus  entire 
good  faith,  and  an  apparent  and  supposed  obedience  to  instruc- 
tions, are  they  liable  to  the  principal  for  an  unknown  and  con- 
cealed defect  which  thwarts  and  vitiates  their  action  ?  We 
think  that  question  depends  upon  the  further  inquiry  whether 
the  defect  which  existed  was  one  which  might  have  been  dis- 
covered by  the  diligent  exercise  of  that  prof essional  skill  which 
they  were  bound  to  possess  and  exert.    They  were  not  insurers, 
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but  they  were,  and  held  themselves  out  to  be,  professional  ex- 
perts in  the  business  which  they  assumed  to  do.  They  under- 
took to  make  collections  at  all  points  in  the  country  through 
local  agents  and  attorneys  whom  they  employed  and  repre- 
sented as  skillful  and  reliable.  They  took  this  note  for  col- 
lection, and  so  became  responsible  for  the  negligence  of  thq 
attorney  whom  they  employed  upon  terms  known  only  to 
themselves.  (Bradstreet  v.  Mverson,  72  Penn.  St.  124.)  Was, 
then,  Campbell  negligent?  Did  he  supply  the  professional 
diligence  and  skill  due  to  his  employers,  and  did  the  injury 
happen  without  his  fault?  The  question  may  take  another 
form.  Could  the  defendants,  through  Campbell,  their  agent, 
by  due  diligence  and  the  exercise  of  the  skill  of  good  practi- 
tioners (Wharton,  §  596)  hare  obtained  a  new  note  with  the 
valid  indorsement  of  both  the  old  indorsers ;  and  did  the 
injury  result  from  that  want  of  skill  or  diligence,  or  both  ?  It 
is  quite  plain  that  here  we  have  a  question  of  fact.  Yery 
much  may  be  said  on  both  sides.  Campbell  sent  to  Lewis 
anew  note  to  be  signed  and  indorsed.  Lewis  sent  back  the 
printed  note  with  the  blanks  filled.  This  fact,  coupled  with 
the  known  residence  of  both  indorsers  out  of  the  State,  would 
naturally  suggest  to  a  very  moderate  professional  skill  that  the 
indorsers  had  signed  before  the  blanks  were  filled,  and  that 
Lewis  had  inserted  the  special  agreement  in  the  absence  of 
Smith  and  Griggs.  Two  cases  in  his  own  State  might  have 
suggested  to  Campbell  the  very  doubtful  result  of  Lewis'  act, 
{Holland  v.  Batch,  11  Ind.  497  ;  Spider  v.  James,  32  id.  202) ; 
and  an  inference  from  these  facts  might  be  drawn  unfavorable 
to  the  attorney's  skill  or  diligence.  On  the  other  hand,  there 
is  evidence  that  the  plaintiffs,  through  their  banker,  Robin- 
son, put  Davies,  and  through  him  Campbell,  into  communi- 
cation with  Lewis  as  the  person  representing  both  the  com- 
pany and  the  indorsers ;  that  the  bulk  of  the  correspondence 
was  shown  to  Robinson,  and  especially  the  letter  from  Lewis 
which  inclosed  the  new  note,  and  m  which  he  writes :  "  I  have 
drawn  note,  with  interest  at  ten  per  cent  after  maturity,"  and 
that  the  precedent  forbearance  had  been  at  the  same  rate. 
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From  these  facts  it  is  argued  that  the  plaintiffs  taught 
Campbell  to  rely  on  the  authority  of  Lewis  and  trust  to  his 
action,  and  did  so  themselves.  On  both  sides  there  were  con- 
tradictions, and  the  facts  above  stated  were  involved  in  more 
or  less  of  controversy.  We  cannot,  therefore,  say  as  matter  of 
law  that  the  defect  in  the  indorsement  of  Griggs,  growing  out 
of  the  special  agreement,  .should  have  been  discovered  by 
Campbell,  and  proves  his  want  of  skill  or  his  negligence.  It 
was  a  question  which  could  not  be  taken  from  the  jury  without 
the  assent  of  the  defendants.  The  latter  first  took  the  note  for 
collection.  That  did  not  bind  them  absolutely  to  collect.  It 
did  bind  them  to  make  the  effort  with  good  professional  skill 
and  with  faithful  diligence.  When,  with  the  plaintiffs  con- 
sent, if  indeed  that  was  given,  they  undertook  to  get  a  new 
note  with  the  same  indorsers,  it  did  not  bind  them  absolutely 
to  secure  that  result.  It  did  bind  them  to  use  competent  skill 
and  due  diligence  in  the  effort,  but  if,  notwithstanding  that, 
the  result  was  not  reached  from  any  cause  not  within  their 
control,  they  incurred  no  liability,  and  cannot  be  held  to  have 
converted  the  old  note  which  they  delivered  up.  If  it  be  said 
that  in  either  event — that  of  failure  to  collect  or  to  obtain  the 
requisite  note — a  duty  of  the  defendants  yet  remained  to 
return  the  old  note  on  demand,  it  seems  to  us  a  just  answer  that 
such  return  became  impossible  through  the  surrender  of  the 
note  to  Lewis,  and  the  only  debatable  question  is  whether  that 
impossibility  arose  out  of  the  want  of  due  professional  skill  or 
of  proper  diligence  on  the  part  of  defendants  and  their  agents. 
That  question  is  not  without  difficulty,  but  it  is  one  of  fact 
upon  which  we  express  no  opinion,  and  which  must  be  left  to 
the  judgment  of  a  jury.  The  case,  therefore,  was  improperly 
treated  as  involving  only  a  question  of  law.  The  defendants  ex- 
cepted to  that  ruling,  and  while  they  did  not  ask  to  go  to  the 
jury,  they  did  not  concede  that  none  but  questions  of  law  were 
involved  by  themselves  asking  judgment  in  their  favor  at  the 
hands  of  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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Miller,  Eabl  and  Danfobth,  JJ.,  concur;  Kuoeb,  Ch. 
J.,  and  Rapallo,  J.,  concur  in  result;  Andrews,  J.,  nojt 
voting. 

Judgment  reversed . 


Henry  Winohell,  Appellant,  v.  Stephen  Winohell  et  al., 

Respondents. 

In  an  action  to  compel  the  specific  performance  of  a  parol  agreement  for 
the  sale  of  lands,  plaintiffs  testimony  was  to  the  effect  that  in  1859 
defendant  agreed  to  sell  him  sixteen  acres  of  land  for  a  price  stated,  a 
portion  of  which  was  paid  by  plaintiff  at  the  time,  and  he  agreed  to  pay 
the  balance  when  defendant  gave  him  a  deed.  Plaintiff  went  into  pos- 
session, made  improvements,  and  the  land  was  assessed  to  him  by  defend- 
ant's direction.  In  1875  it  was  agreed  between  the  parties  that  plaintiff 
should  surrender  six  acres  of  the  land  in  satisfaction  of  the  balance  of 
the  purchase-money.  Defendant,  as  a  witness  in  his  own  behalf,  while 
substantially  admitting  the  agreement,  denied  that  he  had  ever  received 
any  payment.  On  cross-examination  he  denied  that  he  had  told  Q.,  who 
had  tendered  to  him  a  deed  for  execution  on  behalf  of  plaintiff,  at  the 
time  of  such  tender,  that  plaintiff  had  paid  him  for  the  land.  G.  was 
called  as  a  witness  by  plaintiff,  and  asked  if  defendant  had  not  so  stated  to 
him.  A  general  objection  was  interposed.  Plaiptiff  s  counsel  stated  the 
testimony  was  offered  by  way  of  contradiction  ;  the  objection  was  sus- 
tained. Held  error;  that  the  question  as  to  the  payment  of  the  purchase- 
money  was  material,  as  if  plaintiff's  version  was  true,  it,  with  the  other 
circumstances,  made  out  a  case  for  the  relief  sought ;  that  plaintiff  was 
not  barred  from  demanding  such  relief  by  the  fact  that  defendant  had 
in  some  manner,  without  plaintiffs  consent,  regained  possession ;  that 
assuming  the  court  had  discretionary  power  to  reject  the  testimony  as 
evidence  in  chief,  because  not  offered  before  plaintiff  rested,  it  was  com- 
petent in  rebuttal  to  contradict  defendant. 

EaigU  v.  Child  (34  Barb.  186),  distinguished. 

The  exclusion  of  the  evidence  was  sought  to  be  sustained  here  on  the  ground 
that  plaintiff's  right  to  relief  was  barred  by  the  statute  of  limitations. 
Held,  that  as  the  decision  below  did  not  rest  upon  this  ground,  to 
make  it  the  foundation  for  excluding  legitimate  testimony  it  should  be 
decisively  established,  and  plaintiff  was  entitled  to  the  most  favorable 
construction  of  the  evidence,  and  as  there  was  evidence  to  the  effect 
that  the  first  refusal  of  defendant  to  deliver  a  deed  was  within  six  years 
of  the  commencement  of  the  action,  the  point  was  not  tenable. 

(Argued  June  24,  1885 ;  decided  October  6,  1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  14,  1883,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Louis  Marshall  for  appellant.     The  defendant  having  upon 
cross-examination  denied  that  he  had  admitted  to  Mr.  Green- 
field that  the  purchase-price  or  a  part  thereof  had  been  paid 
to  him  by  the  plaintiff,  plaintiff  had  a  right  in  rebuttal  to  con 
tradict  him  upon  this  point,  and  a  refusal  of  the  court  to  per 
mit  such  contradiction  was  error.     (Stephens  on  Ev.,  art.  131 
Gilbert  v.  Sage,  5  Lans.  287;  Brigg  v.  Wheeler,  16  Hun,  583 
Height  v.  People,  50  N.  Y.  392 ;  Schdl  v.  Plumb,  55  id.  592 
Stape  v.  People,  85  id.  390 ;    Weeks  v.  Fox,  3  T.  &  C.  357 
Croioley  v.  Paige,  7  C.  &  P.  789.)     The  burden  of  show- 
ing that  no  injury  could  result  from  an  erroneous  ruling  rests 
upon  the  party  in  whose  favor  such  ruling  was  made  and, 
therefore,  a  view  of  the  evidence  should  be  taken  which  is 
most  favorable  to  the  plaintiff.     There  is  a  presumption  of 
harm  where  there  is  error.     {Foots  v.  Beecher,  78  N.  Y. 
155 ;  Ray  v.  Smith,  2  Hun,  597 ;    Baird  v.  Daly,  68  N. 
Y.    547.)       To  permit  the    defendant,   under    the  circum- 
stances, to  allege  the  invalidity  of  the  contract  on  the  ground 
that  it  was  not  reduced  to  writing,  and  to  refuse  to  perforin  it 
according  to  its  conceded  terms,  would  be  a  judicial  indorsement 
of  a  fraud,  and  would  make  the  statute,  intended  to  prevent  the 
perpetration  of  fraud,  a  powerful  instrument  in  aiding  its  con- 
summation.      {Taylor  v.   Luther,   2  Sumn.   232 ;    Hill,  on 
Trustees,  52 ;  Freeman  v.  Freeman,  43  K  Y.  34 ;  Parkhurst 
v.   Van  GourUand,  14  Johns.  15.)  "  When  a  contract  for  the 
purchase  of  land  has  been  entered  into,  which  is  void  by  the 
statute  of  frauds,  but  which  has  been  in  part  performed  by  one 
of  the  parties,  who  has  altered  his  position  to  his  disadvantage 
in  consequence  of  such  contract,  and  who,  in  case  it  should  not 
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be  enforced,  would  have  no  adequate  remedy,  a  court  of 
equity  will  specifically  enforce  it.  (Malins  v.  Brown,  4  N. 
T.  403;  Freeman  v.  Freeman,  43  id.  34;  Miller  v.  Ball,  64 
id.  286;  ParJchurst  v.  Van  Gourtland,  14  Johns.  15  ;  Lowrie 
v.  Tew,  3  Barb.  Oh.  407 ;  Bigelow  v.  Armes,  108  U.  S.  10.) 
Various  acts  conjoined  have  been  deemed  sufficient  by  the 
authorities  to  justify  equitable  interference,  although  none  of 
them  singly  might  be  sufficient  for  that  purpose.  (Parkhurst 
v.  Vcm  Gourtland,  14  Johns.  15 ;  Lowrie  v.  Tew,  3  Barb.  Oh. 
407;  Malins  v.  Brown,  4  N.  Y.  403 ;  Freeman  v.  Freeman, 
43  id.  54 ;  FaviU  v.  Roberts,  50  id.  532  ;  MiUer  v.  BaU,  64 
id.'  20  ;    Wetmvre  v.  White,  2  Caine's  Cas.  109.) 

M.  M.  Waters  for  respondents.  The  contract  alleged  in 
the  complaint,  proved  by  the  evidence  and  found  by  the  ref- 
eree is  one  for  the  sale  of  an  interest  in  land,  and  absolutely 
void  by  the  statute.  (2  R.  S.  135,  §  8  ;  Cadger  v.  Lansing, 
43  N.  T.  550.)  The  equitable  cause  of  action  accrued  at  the 
making  of  the  contract  before  demand  {Bruce  v.  Tilso?i,  25 
N.  Y.  194),  April  1,  1859,  and  the  action  was  not  commenced 
until  June  27,  1879,  more  that  twenty  years  after  the  cause  of 
action  accrued.  The  ten  years  statute  of  limitations  applies. 
(Peters  v.  Delaplaine,  49  N.  T.  362 ;  Girard's  Tit.  to  Real 
Estate,  483.)  No  court  of  equity  would  or  should  ever  enforce 
specifically  such  a  contract  after  such  a  delay  under  the  circum- 
stances of  the  case,  independently  of  the  statute  of  limitations. 
(Bruce  v.  Tilson,  25  N.  Y.  202.)  The  parol  performance  in 
this  case  is  not  one  which  brings  the  contract  within  the  class 
of  cases  in  which  the  court  will  compel  specific  performance, 
the  rule  being  that  the  court  will  compel  specific  performance 
in  such  as  would  operate  as  a  fraud  upon  the  plaintiff,  causing 
him  irreparable  injury  unless  the  specific  performance  be  en- 
forced.    (Story's  Eq.  Jur.  §  759.) 

Rapallo,  J.  The  appellant  claims  that  the  judgment  in 
this  action  should  be  reversed  for  error  in  the  exclusion  of 
evidence  offered  on  the  trial. 

Sickel8  —  Vol.LV.  21 
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The  action  was  brought  to  compel  specific  performance  of 
a  verbal  contract  for  the  sale  and  conveyance  of  land,  the 
plaintiff,  who  is  the  father  of  the  defendant,  claiming  that  there 
had  been  such  a  part  performance  of  the  contract  as  to  entitle 
him  to  relief  in  equity.  He  testified,  among  other  things,  to 
the  payment  of  the  purchase-money  by  him  to  the  defendant, 
and  the  defendant,  on  his  direct  examination  as  a  witness  in 
his  own  behalf,  while  substantially  admitting  the  making  of 
the  verbal  contract,  denied  that  he  had  ever  received  any 
payment  upon  it.  On  his  cross-examination  he  denied  that  he 
had  ever  told  any  person,  at  any  time,  that  his  father  had  paid 
him  for  the  land  or  any  part  of  it.  He  was  then  asked  whether 
he  had  not  told  Mr.  Greenfield  so  at  the  time  he  tendered  a 
deed  of  the  land  for  execution  by  the  defendant,  and  he  answered 
the  question  in  the  negative.  The  plaintiff  afterward  called 
Mr.  Greenfield  and  asked  him  whether,  at  the  time  the  deed 
was  presented  by  him  to  the  defendant,  he  said  that  the  plain- 
tiff had  paid  him  any  thing,  and  if  so,  what  ?  A  general  ob- 
jection to  this  question  was  sustained  by  the  court.  The 
plaintiff's  counsel  then  stated  that  the  evidence  was  offered  by 
way  of  contradiction  of  the  defendant,  but  the  court  excluded 
it.  Exceptions  were  duly  taken  to  these  rulings.  The  trial 
judge  found  that  the  verbal  contract  was  made  as  alleged  in 
the  complaint,  but  stated  in  his  findings  that  it  was  not  estab- 
lished to  his ,  satisfaction  that  any  part  of  the  purchase-price 
was  ever  paid,  and  he  dismissed  the  complaint. 

No  ground  of  objection  to  the  evidence  offered  was  specified 
at  the  trial,  and  upon  what  ground  it  was  excluded,  does  not 
appear  in  the  case.  As  the  testimony  stood  before  the  trial 
judge,  it  seems  to  us  that  the  question  whether  or  not  the 
plaintiff  had  paid  to  his  son  the  purchase-price  of  the  land 
was  a  very  material  issue.  The  evidence  on  the  part  of  the 
plaintiff  showed  that  in  the  spring  of  1859  the  defendant 
verbally  agreed  with  the  plaintiff  to  sell  to  him  sixteen  acres 
of  swamp  land,  embracing  the  ten  acres  now  in  controversy, 
at  the  price  of  $20  per  acre ;  that  plaintiff  paid  defendant  at 
the  time,  $207  in  cash,  and  agreed  to  pay  him  the  balance, 
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$113,  when  defendant  should  give  him  a  deed.  Plaintiff 
afterward  went  into  possession,  and  in  1861  put  down  posts 
and  fenced  in  the  lot  with  boards,  cut  and  carried  away  the 
timber,  cleared  the  lot  and  pastured  his  cattle  thereon.  By 
direction  of  defendant  to  the  assessor  the  lot  was  assessed  to 
plaintiff  in  1859,  and  for  sixteen  years  thereafter  plaintiff  paid 
the  taxes  thereon.  In  or  about  1875,  according  to  the  plain- 
tiff's testimony,  by  agreement  betweeu  him  and  defendant,  a 
ditch  was  bnilt  crossing  the  sixteen  acres  so  as  to  leave  ten 
acres  on  the  north  side  and  six-  acres  on  the  south  side  of 
the  ditch,  and  it  was  mutually  agreed  between  them  that 
the  plaintiff  would  surrender  the  six  acres  on  the  south 
side  in  satisfaction  of  the  balance  of  $113,  still  remaining 
due  to  the  defendant  for  the  contract-price  of  the  sixteen 
acres,  and  that  this  ditch  should  be  the  division  line  between 
them,  and  the  expense  of  digging  this  ditch  was  shared  be- 
tween plaintiff  and  defendant.  These  facts  were  corroborated 
by  the  testimony  of  the  men  who  dug  the  ditch. 

If  this  testimony  was  true,  it  showed  a  part  performance 
of  the  verbal  contract  of  sale  and  purchase,  which  entitled 
the  plaintiff  to  equitable  relief,  notwithstanding  the  provisions 
of  the  statute  of  frauds.  The  payment  of  the  purchase- money 
was  not  of  itself  sufficient ;  but  coupled  with  possession  by 
consent  of  the  vendor,  putting  improvements  on  the  land, 
and  the  payment  of  taxes  for  many  years,  a  strong  case  was 
made  out  for  the  application  for  the  equitable  rule  as  to  part 
performance. 

On  these  points  the  case  of  JUiUer  v.  Ball  (64  N.  T.  286), 
is  a  direct  authority.  There  can  be  no  doubt  that  the  payment 
of  the  purchase-money  was  an  important  element  to  be  consid- 
ered in  determining  the  equities  of  the  plaintiff,  nor  can  it  be 
questioned  that  the  admissions  of  the  defendant  were  compe- 
tent evidence  in  chief  to  prove  such  payment. 

The  objection  that  the  evidence  was  offered  at  too  late  a  stage 
of  the  trial  to  entitle  the  plaintiff,  as  matter  of  right,  to  intro- 
duce it  was  not  made,  and  the  court  did  not  place  its  re- 
jection on  the  ground  that  its  admission  was  matter  of  dis- 
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cretion.  But  assuming  that  such  discretionary  power  may 
now  be  set  up,  the  evidence  was  clearly  admissible  in  rebuttal 
for  the  purpose  of  contradicting  the  testimony  of  the  defendant 
to  the  effect  that  no  payment  had  been  made,  and  impeaching 
his  credibility. 

The  General  Term  in  its  opinion  conceded  that  the  evidence 
was  competent  for  the  purpose  of  contradicting  the  defend- 
ant, but  sustained  the  judgment  on  the  ground  that  its 
exclusion  was  harmless,  inasmuch  as  the  plaintiff  would  not 
have  been  entitled  to  a  decree,  even  if  he  had  paid  the  whole 
pnrchase-price. 

The  court  held  that  though  the  circumstances  shown,  if 
accompanied  by  full  payment  of  the  purchase-money,  would 
have  been  sufficient  to  take  the  case  out  of  the  statute,  provided 
the  plaintiff  had  continued  in  possession,  yet  that  it  was  proved 
and  found  that  the  possession  was  in  the  defendant  before  suit 
and  at  the  time  the  suit  was  begun.  That  in  what  way  he 
gained  possession  did  not  appear,  and,  therefore,  the  presump- 
tion was  that  his  possession  was  rightful  and  with  the  consent 
of  the  vendee,  and  on  that  assumption  the  rejected  evidence 
would  not  have  tended  to  make  out  a  case  for  specific 
performance,  and  as  authority  for  this  proposition  the  learned 
court  cites  the  case  of  Haight  v.  Child,  (34  Barb.  186).  That 
was  an  action  by  the  vendor  against  the  vendee  to  compel  the 
specific  performance  of  a  verbal  agreement  to  purchase  land. 
The  contract,  as  set  up  in  the  complaint,  was  denied  and  a 
different  contract  was  set  up  in  the  answer,  and  in  respect  to 
the  point  now  under  consideration  it  was  held  that  the  taking 
of  possession  by  the  defendant  was  not  a  basis  for  a  specific 
performance,  because  the  possession  had  been  surrendered  by 
the  defendant  and  received  by  the  plaintiff  before  the  com- 
mencement of  the  action. 

No  such  facts  appeared  in  the  case  now  before  us,  nor  is 
there  any  thing  in  the  circumstances  to  justify  the  presumption 
that  the  defendant  obtained  possession  with  the  consent  of  the 
plaintiff.  On  the  contrary,  the  plaintiff  appears  to  have  contin- 
ued to  exercise  acts  of  ownership  for  many  years  and  to  have 
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several  times  demanded  of  the  defendant  a  deed  of  the  prem- 
ises, and  the  plaintiff  testified  upon  the  trial  that  after  the  ditch 
was  built,  his  son  returned  to  the  possession  of  the  six  acres, 
but  that  he,  plaintiff,  had  never  given  up  possession  of  the 
ten  acres,  and  that  the  first  time  the  defendant  refused  to  give 
him  a  deed  of  the  ten  acres  was  about  five  years  before  the  trial, 
which  took  place  in  1880,  this  action  having  been  commenced 
in  June,  1879.  Upon  this  state  of  the  evidence,  it  could  not 
properly  be  assumed  that  the  plaintiff  had  voluntarily  sur- 
rendered the  possession,  and  such  an  assumption  could  not  be 
made  the  foundation  of  a  ruling  by  which  competent  evidence 
was  excluded.  The  admissibility  of  the  evidence  offered  de- 
pended upon  its  bearing  upon  the  issues  on  trial  at  the  time, 
and  not  upon  the  conclusions  of  facts  subsequently  reached  by 
the  court.  If  such  a  part  performance  had  been  shown,  as, 
coupled  with  the  payment  of  the  purchase-money,  would  have 
entitled  the  plaintiff  to  relief,  he  was  not  barred  from  de- 
manding such  relief  by  the  fact  that  before  the  commencement 
of  the  action  the  defendant  had  in  some  nnexplained  manner 
obtained  possession  of  the  land  in  controversy. 

On  the  argument  in  this  court  the  exclusion  of  the  evidence 
was  sought  to  be  sustained,  on  the  ground  that  the  plaintiff's 
right  to  relief  was  barred  by  the  statute  of  limitations. 

On  this  question,  the  plaintiff  is  entitled  to  the  most  favor- 
able construction  of  which  the  evidence,  on  his  part,  will 
admit.  Neither  the  judgment  nor  the  opinion  of  the  General 
Term  rested  on  this  ground,  and,  to  make  it  the  foundation  of 
excluding  legitimate  evidence,  it  should  be  established  in  the 
most  decisive  manner.  If  that  had  been  the  issue  determined, 
the  plaintiff  would  have  been  entitled  to  have  the  facts  passed 
upon  as  proved  and  attempted  to  be  proved  by  him,  and  there 
was  testimony  on  his  part  tending  to  show  that,  by  the  original 
agreement  of  sale  in  1859,  the  deed  was  to  be  delivered  when 
the  balance  of  the  purchase-money,  $113,  should  be  paid ;  that 
the  plaintiff  continued  in  possession  till  somewhere  about  1875, 
when  the  ditch  was  built,  and  the  original  agreement  was  then 
modified  by  the  defendant  agreeing  to  accept  the  surrender  of 
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the  six  acres  in  payment  of  the  balance  then  owing  of  the 
purchase-price,  and  that  it  was  not  until  after  that,  and  within 
6ix  years  before  the  commencement  of  the  action,  that  the 
defendant  first  refused  to  deliver  a  deed,  and  caused  the  prop- 
erty to  be  reassessed  to  himself.  Of  course,  these  facts  depend 
upon  the  credibility  of  the  witnesses  respectively,  as  to  which 
there  was  a  controversy  on  the  trial,  but  that  question  cannot 
be  determined  for  the  purpose  of  judging  of  the  correctness  of 
a  ruling  as  to  the  admission  of  evidence. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
costs  to  abide  the  event. 

All  concur. 


Judgment  reversed. 


hoTl®       J.  Wabeen  S.  Dey,  Appellant,  v.  Emelie  Nason  et  al., 
*°  Respondents. 

The  parties  entered  into  a  contract  by  which  defendants  agreed  to  sell  and 
convey  to  plaintiff  certain  lands  described  as  lying  and  being  in  L.  O. 
county,  Texas  ;  in  exchange  for  which  plaintiff  agreed  to  convey  certain 
lands  in  this  State.  It  was  stipulated  that  T.,  an  agent  for  plaintiff, 
should  go  to  Texas  and  examine  the  lands  there,  to  ascertain  if  they 
were  as  represented  by  defendants;  deeds  were  to  be  executed  and  left 
in  escrow  to  be  delivered  in  case  T.  approved  of  the  purchase  and 
the  titles  were  found  correct,  etc.  The  agreement  stated  that  it  was  made 
upon  the  express  agreement  that  in  case  T.  did  not  approve  of  the  ex- 
change after  such  personal  examinations  the  contract  was  "  to  become  and 
be  null  and  void."  T.  proceeded  to  Texas  and  there  ascertained  that 
defendants  owned  no  such  lands  as  they  described  in  their  deed.     In  an 

-  action  to  recover  T.'s  charges  for  his  services  and  expenses,  no  fraud 
was  imputed  to  defendants,  but  it  was  substantially  conceded  that  they 
were  innocently  mistaken.  Held,  that  the  plaintiff's  right  to  recover 
must  rest  either  upon  fraud  or  warranty;  that  no  warranty  on  the  part 
of  defendants  of  ownership  of  the  lands  described  could  be  implied;  and, 
as  no  fraud  was  claimed,  that  no  legal  wrong  had  been  suffered  by 
plaintiff;  and  that  the  action  was  not  maintainable. 

(Snbmitted  June  17,  1885  ;  decided  October  6,  1885.) 
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Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  March  15,  1883,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  for  the  sale  of  land. 

By  the  contract  the  parties  agreed  to  sell  and  exchange  lands 
as  follows :  Defendants  agreed  to  sell  and  convey  to  plaintiff 
lands  described  as  "  lying  and  being  in  the  county  of  Live  Oak 
and  State  of  Texas,  known  and  distinguished  as  French,  for- 
merly Barton  Ranch,  situate  on  the  Rio  Neuces  and  San 
Piedras."  Plaintiff  agreed  to  convey  in  exchange  certain  pre- 
mises in  the  city  of  New  York.  Deeds  of  the  respective  lands 
were  to  be  executed  and  left  in  escrow,  to  allow  the  plaintiff 
"  to  have  the  aforesaid  ranch  examined  to  see  and  ascertain  the 
fact  of  its  being  as  represented,  and  the  purchase  approved  by 
Isaac  Shelby  Tevis  Esq.,  of  Kentucky  "  who,  the  contract  pro- 
vided, was  to  visit  the  premises  and  examine  the  same  person- 
ally.    The  agreement  then  contained  this  clause : 

"  And  this  agreement  is  made  and  executed  upon  the  ex- 
press condition  that  it  shall  not  be  binding  upon  the  said 
party  of  the  second  part  unless  confirmed  and  approved  by  said 
Isaac  Shelby  Tevis,  Esq.,  after  a  personal  examination  made 
and  had  by  him,  and  in  case  the  said  Tevis  shall  approve  of 
such  purchase  and  exchange,  then  this  agreement  to  convey 
the  hereinbefore  mentioned  premises  shall  be  and  become 
binding  upon  said  party  of  the  second  part,  his  heirs,  executors 
and  assigns,  otherwise  to  become  and  be  null  and  void." 

Mr.  Tevis  went  to  Texas,  but  after  diligent  search  failed  to 
find  any  such  lands  as  were  described  in  the  contract  located 
in  Live  Oak  county,  and  upon  the  trial  defendants  conceded 
that  they  had  no  lands  in  that  county.  Tevis  rendered  to 
plaintiff  an  account  of  what  he  had  discovered,  with  a  bill  for 
his  services  and  expenses,  which  plaintiff  sought  to  recover  in 
this  action.  No  fraud  on  the  part  of  the  defendants  was 
proved  or  claimed. 
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Gilbert  O.  HuLse  for  appellant.  The  agreement  was  a  valid 
and  legal  obligation,  though  it  contained  a  clause  by  which 
plaintiff  could  renounce  it.  (Chit  on  Cont.  8,  14  [11th  Lond. 
ed.] ;  Add.  on  Cont.  40 ;  Eskridge  v.  Glover,  9  Ala.  264 
[old  series]  ;  Humphrey  v.  Caravalho,  16  East,  44 ;  Hussey  v. 
Home-Payne,  4  Abb.  Ca.  311,  321  [H.  of  L.] ;  Gray  v. 
Central  JR.  R.  Co.,  11  Hun,  70 ;  Heron  v.  Davis,  3  Bosw. 
336 ;  Ellis  v.  Mortimer,  4  B.  &  P.  257  ;  Aiken  v.  Hyde,  99 
Mass.  183 ;  Williams  v.  Edioards,  2  Sim.  78.)  The  defend- 
ants will  not  be  permitted  to  declare  the  agreement  null  and 
void,  when  they  are  in  default  and  thus  take  advantage  of  their 
own  wrong  to  the  damage  of  the  plaintiff.  {Roehner  v.  Enick. 
L.  Ins.  Co.,  63  N.  Y.  160 ;  Brogden  v.  Jfarriot,  2  Bing.  N. 
C.  47J;  Chit,  on  Cont  6,  7,  14  [11th  Lond.  ed.];  Add. 
on  Cont.  17  [8th  ed.].)  The  agreement  was  binding  upon 
the  defendants,  viewing  it  as  a  mere  proposal  until  retracted 
by  them,  which  could  not  be  done  after  Mr.  Tevis  had  visited 
Texas.  (Add.  on  Cont.  [8th  ed.]  17 ;  Chit,  on  Cont  [11th 
Lond.  ed.]  12.)  A  proposal  once  made  is  always  open  for 
acceptance  until  it  is  withdrawn  to  the  knowledge  of  the  other 
party,  and  such  other  party  has  the  option  of  accepting  the 
proposal  until  the  moment  when  he  receives  notice  of  with- 
drawal. (Byrne  v.  Leon  Van  Tienhover,  49  L.  J.  C.  P.  316 ; 
Stevenson  v.  MeZean,  5  Q.  B.  Div.  346.)  If  there  had  been 
a  mutual  abandonment  or  cancellation  of  the  agreement,  yet 
the  defendants  would  be  liable  because  the  expenses  were  in- 
curred before  the  rescission  or  abandonment.  (Hoe  v.  Conway, 
74  N.  Y.  201 ;  Scofidd  v.  McGregor,  63  id.  638.)  The  liabil- 
ity of  the  defendants  for  the  expenses  incurred  would  not  be 
altered,  whether  the  agreement  contained  the  objectionable 
provisions  or  not ;  inability  of  the  defendants  to  perform  does 
not  excuse  them  from  liability  to  the  plaintiff  for  expenses  in- 
curred by  him  in  his  efforts  to  perform  the  contract.  {Pratt 
v.  Ellis,  C.  R.,  45  Geo.  3,  reported  in  the  appendix  to  Sug- 
den  on  Vendors,  No.  7 ;  Jones  v.  Dyke,  id. ;  Leggett  v.  Mut. 
L.  Ins.  Co.,  53  N.  Y.  394 ;  Cockroft  v.  W.  7.  <&  N.  H.  R.  R. 
Co.,  69  id.  201 ;  Bigler  v.  Morgan,  77  id.  320 ;  Norwood  v. 
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Barcalow,  6  Daly,  117;  Holland  v.  Eyre,  2  Simmons  &  S. 
194 ;  Chit,  on  Cont.  [11th  Lond.  ed.]  12.) 

James  L.  Bishop  for  respondents.  No  contract  for  the  sale 
of  the  Texas  lands  was  concluded.  (Chit,  on  Cont.  [11th 
ed.]  20 ;  Cook  v.  Oakley,  3  Term  R.  653 ;  Routtedqe  v. 
Grrant,  4  Bing.  653;  Brogden  v.  Marriott,  2  Bing.  N.  C. 
473 ;  Eskridge  v.  Glover,  5  S.  &  P.  [Ala.]  264 ;  Warner  v. 

Wittmgton*  3  Drew.  523  ;  Potts  v.  Whitehead,  5  C.  E.  Green, 
55 ;  8  id.  512 ;  Lester  v.  Jewett,  12  Barb.  502 ;  Tucker  v. 

Woods,  12  Johns.  190  ;  Dickinson  v.  Bodd,  L.  R.,  2  Oh.  Div. 
463.)  The  approval  of  Tevis  was  a  condition  precedent  to  the 
binding  obligation  of  the  contract.  {Stow  v.  Wadley,  8  Johns. 
124.)  The  contract  by  its  terms  became  null  and  void,  and 
cannot  support  an  action.     (Hen'ry  v.  Hoot,  33  N.  Y.'  537 ; 

Williams  v.  Edwards,  2  Sim.  78.)  The  contract  was  re- 
scinded. (HUdreth  v.  Buell,  18  Barb.  107 ;  Scofidd  v.  Mo 
Oregor,  63  K  T.  638.)  As  it  is  conceded  that  defendants 
were  free  from  fraud,  plaintiff  can  recover  only  actual  ex- 
penses occasioned  by  the  breach.  (Cockrqft  v.  N.  Y.  &  JV. 
B.  R.  R.  Co.,  69  N.  Y.  201.) 

Andrews,  J.  By  the  terms  of  the  written  contract  the 
plaintiff  was  not  to  be  bound,  unless  the  exchange  was  approved 
by  the  plaintiff's  agent,  after  inspection  of  the  Texas  lands 
described  in  the  contract.  It  provided,  that  if  Tevis  did  not 
approve,  the  plaintiff's  agreement  to  convey  his  premises 
should  become  null  and  void.  There  were  no  lands  owned 
by  the  defendants,  answering  the  description  in  the  contract. 
It  must  be  assumed  that  the  defendants  entered  into  the 
contract  under  a  mistake  as  to  the  location  and  description  of 
the  Texas  lands.  The  plaintiff  on  the  trial  disclaimed  any 
fraud  on  the  part  of  the  defendants,  or  that  he  was  entitled  to 
any  relief  on  the  ground  of  deceit.  It  is  inferable  from  the 
evidence  that  the  defendants  had  a  paper  title,  at  least,  to 
lands  in  Texas,  bat  they  were  not  located  as  described  in  the 
contract,  or  in  the  same  county  with  the  lands  therein  men- 
Sickels  — Vol.  LV.  22 
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tioned.  The  plaintiffs  right  to  recover  the- expenses  incurred 
by  him  must  rest  upon  one  of  two  grounds,  fraud,  or  warranty. 
Fraud  is  not  claimed.  There  is  no  warranty  in  terms  that  the 
defendants  owned  the  lands  described  in  the  contract,  and  none, 
we  think,  can  be  implied.  The  plaintiffs  agreement  was  con- 
ditional and  not  absolute.  Doubtless  both  parties  acted  upon 
the  belief  and  supposition  that  the  defendants  owned  land  in 
Texas,  as  described.  In  this  they  were  mistaken.  The  plain- 
tiff has  been  subjected  to  trouble  and  expense.  But  thi3  alone 
gives  no  ground  of  action.  The  subject  to  which  the  contract 
related  had  no  existence,  but  it  must  be  assumed  upon  the  case 
as  presented,  that  the  defendants  were  innocently  mistaken  in 
respect  to  it.  If  the  defendants  had  owned  the  land  described 
in  the  complaint,  Tevis  might  not  have  approved  of  the 
exchange,  in  which  case  the  same  expenses  might  have  been 
incurred  by  the  plaintiff,  and  the  same  loss  sustained  of  which 
he  now  complains.  There  was  no  wrong  intended,  and  no 
legal  wrong  suffered  by  the  plaintiff. 

We  think  the  order  should  be  affirmed  and  judgment 
absolute  ordered  for  the  defendants  on  the  stipulation,  with 
costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Timothy  Dekon,  .  Respondent,   v.  The   Brooklyn  City  and 
n2  2i9  Newtown  Railroad  Company,  Appellant. 

Too~~r?ol 

¥?  '-'  While  a  street  railroad  corporation  has  the  right  to  remove  snow  from  its 
tracks,  it  is  bound  to  exercise  reasonable  care  and  diligence  in  so  doing, 
and  if  it  negligently  causes  such  an  accumulation  upon  the  street  of 
the  snow  thus  removed  as  to  produce  an  obstruction  therein,  rendering 
travel  unsafe,  it  iB  liable  for  injuries  caused  thereby. 
It  seems  the  same  duty  is  imposed  upon  them  as  is  incurred  by  every 
owner  of  property  adjoining  the  street  who  removes  snow  from  his  side- 
walk to  the  street. 
Whatever  obligations  may  be  imposed  upon  a  municipal  corporation  in 
exercising  a  supervisory'  care  over  its  streets,  and  in  preventing  and 
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removing  obstructions,  this  does  not  relieve  the  owner  of  property  or 
of  franchises  from  liability  for  injuries  occasioned  by  them, and  continued 
by  reason  of  their  negligence. 

It  is  the  duty  of  such  a  corporation,  so  far  as  practicable,  to  furnish  safe 
and  proper  access  to  its  cars. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  plaintiffs  evidence  was  to  the  effect  that  he 
attempted  to  enter,  by  the  rear  platform,  one  of  defendant's  cars,  which 
was  moving  slowly  along  the  street ;  finding  the  platform  full,  he  passed 
along  by  the  side  of  the  car  to  reach  the  front  platform ;  there  was  a 
ridge  of  snow,  about  three  feet  high,  along  the  track,  thrown  up  by 
defendant's  snow-plow  and  sweepers,  sloping  toward  the  car,  and  so  near 
it  as  to  leave  merely  room  for  the  car  to  pass ;  this  ridge  had  been  there 
for  some  weeks,  and  had  become  hard  and  slippery.  At  the  time  of  the 
accident  it  was  covered  with  a  thin  coating  of  recently-fallen  snow.  In 
passing  along  it,  plaintiff  slipped  and  fell  under  the  wheels  of  the  car, 
and  was  injured.  Held  (Earl,  J.,  dissenting),  that  the  evidence  justified 
the  submission  to  the  jury  of  the  question  as  to  defendant's  negligence ; 
also  as  to  contributory  negligence  on  the  part  of  plaintiff. 

Defendant  ran  its  cars  for  a  portion  of  its  route  over  the  track  of  another 
railroad  company,  under  a  license,  by  which  the  licenser  was  bound  to 
keep  the  track  clear  from  snow.  Defendant  claimed  that  the  accident 
occurred  upon  this  track.  Held,  that  conceding  this  to  be  so,  as  defend- 
ant contributed  in  throwing  up  the  snow-bank,  it  was  its  duty  to  remove 
it,  as  it  rendered  the  access  to  its  cars  unsafe ;  and  for  a  negligent  omission 
to  perform  this  duty  it  was  liable. 

Defendant  set  up  a  release  executed  by  plaintiff  soon  after  the  injury ; 
there  was  testimony  showing  that  plaintiff,  at  the  time  he  signed  the 
release,  was  mentally  incompetent  to  appreciate  the  character  of  the  in- 
strument. Held,  that  the  question  as  to  the  validity  of  the  release  was 
properly  left  to  the  jury, 

(Argued  June  15, 1885 ;  decided  October  13,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  the  fourth 
Monday  of  January,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joshua  M.  Yam,  Cott  for  appellant.  It  was  the  defendant's 
right  to  have  its  tracks  kept  clear  from  obstructions.     That  is 
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an  incident  of  its  corporate  franchise.  (Commonwealth  v. 
Temple,  14  Gray,  69.)  The  duty  to  remove  obstructions 
primarily  rested  upon  the  city  which  lawftdly  might  and  did 
permit  the  defendant  to  clear  its  tracks  from  snow  by  the  use 
of  a  plow  and  sweeper.  (Bellinger  v.  If.  Y.  C.  R.  R.  Co., 
23  N.  Y.  42;  Moyer  v.  Same,  88  id.  351,  356;  Martin  v. 
Tribune  Association,  30  Hun,  3yi.)  An  obstruction  upon  a 
highway  is  a  common  nuisance,  and  persons  lawfully  using  the 
highway  may,  to  the  extent  necessary  to  such  lawful  U6e,  abate 
it  as  a  special  and  private  nuisance.  (Bacon's  Abr.  [Highway, 
E.]  ;  Wood  on  Nuisances,  §§  733,  740.)  The  obstruction  be- 
ing specially  injurious  to  the  defendant  and  absolutely  pre- 
venting its  passage  over  the  highway,  it  had  a  right  to  abate  it. 
(Brozwi  v.  Perkins,  11  Gray,  101 ;  Arundel  v.  McCuttock, 
10  Mass.  71 ;  Griffith  v.  McCaUum,  46  Barb.  561.)  A  party 
sustaining  a  special  injury  from  a  public  or  common  nuisance 
may  have  his  action  and  may  abate  it.  (Harrower  v.  Ritson,  37 
Barb.  301 ;  3  Blackst.  Com.  5,  6  ;  3  Bouv.  Inst.  574;  Broom's 
Common  Law,  250  ;  8  Q.  B.  339 ;  Mayor,  etc.  v.  Brooks,  7  Cow. 
609 ;  8  id.  146 ;  9  Wend.  571 ;  30  N.  Y.  44.)  It  is  not  a  fair 
presumption,  that  clearing  the  snow  directly  from, the  track 
off  the  street  and  not  clearing  the  snow  from  the  side  would 
have  left  the  way  less  dangerous.  (Mayor,  etc.  v.  L.  R.  R. 
Co.,  49  N.  Y.  657.)  Under  the  charter  powers  so  conferred 
on  the  common  council,  its  ordinances  requiring  snow  to  be 
moved  from  the  sidewalks  to  the  carriage-way  and  regulating 
the  cleaning  of  snow  from  railroad  tracks  by  plows  and  sweep- 
ers were  authorized  ;  and  such  removal  of  snow  from  parts  of 
the  street  to  other  parts  was  lawful.  (Seeley  v.  Litchfield,  15 
The  Reporter,  520  ;  Laws  of  1873,  chap.  863.)  If  the  snow  so 
shifted  was  a  nuisance,  the  duty  to  remove  it  rested  solely  upon 
the  city.  (Christopher  St.  R.  R.  Co.  v.  Mayor,  etc.,  1  Abb. 
K  C.  75,  79.)  The  Coney  Island  R.  Co.  was  bound  by  the 
conditions  of  its  license  to  the  defendant  to  keep  its  tracks 
clear  from  snow,  and  any  occasional  incidental  sweeping  of  the 
track  by  the  defendant's  sweeper  in  making  its  necessary  circuit 
should  be  deemed  in  law  as  done  by  and  for  that  company. 
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(Zotorey  v.  R.  R.  Co.,  76  N.  Y.  28 ;  Woolly  v.  Grand  St.  R. 
Co.,  83  id.  121-7.)  Even  the  duty  of  the  local  government  to 
remove  temporary  elemental  obstructions  from  the  streets 
should  be  reasonably  limited.  (Dill,  on  Mun.  Corp.,  §§  1016, 
1019.)  Except  as  to  dangerous  ice,  accumulated  on  sidewalks 
and  crossings,  sun  and  rain  are  the  appropriate  and  adequate 
agencies  to  remove  such  temporary  obstructions.  {Reed  v. 
Mayo?;  etc.,  31  Hun,  311 ;  18  The  Reporter,  271.)  Where  the 
facts  are  clear  and  undisputed,  showing  a  u  pure  accident,"  or 
showing  contributory  negligence,  the  question  of  defendant's 
liability  is  one  of  law  and  for  the  courti  {Suttivam,  v.  C.  S.  M. 
Co.,  22  Fed.  Rep.  893 ;  Cunningham  v.  C.  <&  St.  P.  R.  R. 
Co.,  17  id.  886.)  If  a  man  voluntarily  puts  himself  into  a 
dangerous  position  and  is  injured  he  cannot  recover  of  the  rail- 
road company  for  damages  for  that  injury  to  which  he  has  con- 
tributed by  his  own  negligence.  (McGrath  v.  N.  Y.  Central,  59 
N.  Y.  468;  Pakalinsky  v.  Same,  82  id.  .424;  Weber  v.  Same, 
58  id.  541 ;  Reynolds  v.  Same,  id.  248 ;  Connelly  v.  Same, 
88  id.  346  ;  Bavleo  v.  N.  T.  <&  R.  R.  Co.,  59  id.  356 ;  Sed- 
ges v.  H.  R.  R.  R.  Co.,  49  id.  223  ;  Gorton  v.  Erie  R.  Co.,  45 
id.  664 ;  Gibson  v.  Same,  63  id.  450 ;  Rale  v.  Smith,  78  id. 
480 ;  Dougan  v.  Champlain  Co.,  56  id.  6 ;  Cleveland  v.  N. 
Y.  S.  Co.,  68  id.  306 ;  15  Weekly  Dig.  157 ;  Crocheron  v.  St. 
1.  F.  Co.,  56  N.  Y.  656 ;  Loftus  v.  U.  F.  Co.,  84  id.  455 ; 
Beoht  v.  Corbin,  17  Weekly  Dig.  97;  18  The  Reporter,  814; 
Whart.  on  Neg.,  §  426 ;  Piquegno  v.  Chicago  R.  Co.,  17  The 
Reporter,  82-3.)  The  tender  of  the  consideration  received 
when  the  release  was  executed  should  have  been  made  with  in- 
terest, and  was  too  late.  (Cobb  v.  Hatfield,  46  N.  Y.  33 ;  Gould 
v:  Nat.  Bh.,  86  id.  75  ;  Baird  v.  Mayor,  etc.,  96  id.  598,  599.) 

Nathaniel  C.  Moah  for  respondent.  It  is  no  defense  to  a 
suit  for  damages  caused  in  part  by  defendant's  negligence 
that  others  contributed  to  the  injury.  (Barrett  v.  Third 
Ave.  R.  Co.,  45  N.  Y.  628;  Webster  v.  H.  R.  R.  R.  Co., 
38  id.  260 ;  Cdegrwe  v.  N.  Y,  etc.,  20  id.  492  ;  Slater  v. 
Mersereau,  64  id.  138 ;  Folsom  v.  Apple,  41  Wis.  602.)   It  was 
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clearly  the  duty  of  the  defendant,  within  a  reasonable  time,  to 
remove  from  the  street  the  dangerous  bank  of  snow  placed 
there  by  its  agents.  (Prime  v.  Twenty-third  St.  B.  B.  Co., 
1  Abb.  N.  C.  63.)  The  duty  of  removal  resting  on  defend- 
ant, it  is  no  answer  to  non -performance  that.it  rested  on 
another  also.  (Masterson  v.  N.  T.  C.  B.  B.  Co.,  84  N.  Y. 
247.)  The  removal  of  the  snow  not  being  impractical  defend- 
ant was  not  excused  from  removing  it.  (Prime  v.  Twenty- 
third  St.  B.  R.  Co.,  1  Abb.  N.  C.  72.)  Although  the  owner 
of  a  store  has  the  right  to  nse  the  sidewalk  to  take  merchan- 
dise in  and  out  of  his  store,  yet  if  he  should  leave  boxes  on  the 
sidewalk  an  unreasonable  length  of  time,  and  a  passer-by  should, 
without  his  own  fault,  be  injured,  such  store-keeper  would  be 
liable.  (Brooklyn  v.  B.  C.  R.  R.  Co.,  47  K  T.  476; 
Clifford  v.  Dam,  81  id.  53;  Sexton  v.  Zedd,  44  id.  430; 
Childs  v.  West  Troy,  23  Hun,  69;  Masterson  v.  N.  T. 
C.  R.  R.  Co.,  84  N.  Y.  247.)  It  was  a  question  of  fact 
for  the  jury  whether  plaintiff  observed  ordinary  care  and 
prudence,  or  by  his  own  negligence,  contributed  in  any 
way  to  the  accident.  (Mowrey  v.  Central  City,  etc.,  66 
Barb.  43 ;  affirmed,  51  N.  Y.  666 ;  Child*  v.  West  Troy, 
23  Hun,  68;  Stackusv.N.  T.  C.  <&  H.  B.  B.  B.  Cfo.,79N.  Y. 
465  ;  Bart  v.  B.  B.  B.  B.  Co.,  80  id.  622 ;  Justice  v.  Lang, 
52  id.  32 ;  Evans  v.  Utica,  69  id.  166 ;  Barling  v.  Mayor, 
etc.,  18  Hun,  340 ;  Driscoll  v.  Same,  11  id.  101 ;  Thomas  v. 
Sarnie,  15  K  Y.  Weekly  Dig.  378.)  It  is  not,  as  matter  of 
law,  negligence  for  one  to  stand  upon  the  front  platform  of  a 
moving  car.  (Nolan  v.  Brooklyn,  etc.,  87  N.  Y.  63 ;  Good- 
rich  v.  Penn.,  etc.,  29  Hun,  50.)  Nor  to  attempt  to  get  on  to 
the  front  platform  of  a  moving  car.  (Mowrey  v.  Central 
City,  66  Barb.  43 ;  51  N.  Y.  666 ;  Maher  v.  C.  P.,  etc.,  67 
N.  Y.  52.)  Nor  is  it  negligence  per  se  for  a  person  to  get  on 
or  off  a  street  car  when  in  motion,  particularly  if  the  horses 
drawing  be  moving  slowly,  on  a  walk.  (Eppendorf  v.  Brook- 
lyn, etc.,  69  K  Y.  195;  Filer  v.  JV.  T.  Cent,  49  id.  6l ; 
Maher  v.  C.  P.,  etc.,  67  id.  52;  Monroe  v.  Third  Ave. 
B.  B.  Co.,  18  J.  &  S.  114 ;  C.  V.  B.  B.  Co.  v.  Mangans,  23 
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Am.  L.  Keg.  [N.  S.]  518 ;  Day  v.  Brooklyn,  12  Hun,  435 ; 
Bucher  v.  N.  T.  C.  R.  R.  Co.,  20  N.  Y.  Weekly  Dig.  384.) 
The  plaintiff  had  neither  the  mental  nor  physical  capacity  to 
make  or  execute  the  alleged  contract  or  settlement.  (Story  on 
Oont.,  §  35.)  The  plaintiffs  tender  before  suit  to  the  presi- 
dent of  the  defendant,  of  the  $150  left  by  Bush  in  the  plaintiffs 
bed  at  the  time  of  the  settlement  was  sufficient.  (McGFlynn 
v.  Brooklyn,  etc.,  93  N.  Y.  655 ;  Boardman  v.  Gaillard,  60 
id.  614;  Gould  v.  Cayuga  Bk.,  56  How.  510;  Vcm  Nest  v. 
Tattmadge,  17  Abb.  Pr.  99 ;  Smith  v.  Solomon,  7  Daly,  216 ; 
Roe  v.  G.  T.  R.  Co.,  16  Upper  Can.  C.  P.  500 ;  Smith  v. 
Holyoke,  112  Mass.  517;  Chicago,  etc.,  v.  Doyle,  18  Kans. 
58  ;  Bussian  v.  Milwaukee,  etc.,  56  Wis.  326 ;  Watkins  v. 
Brant,  46  id.  419  ;  Eagle  Packet  Go.  v.  Defries,  94  111.  598; 
Smith  v.'  Mariner,  5  Wis.  551 ;  Kelly  v.  Sheldon,  8  id.  258  ; 
Howard  v.  Town  of  Osceola,  22  id.  453.)  This  court  will 
not  review  the  question  of  the  adequacy  or  inadequacy  of  the 
damages.     {Houghkirk  v.  D.  &  E.  C.  Co.,  92  N.  Y.  225.) 

Miller,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  on  the  17th  of  Jan- 
uary, 1881,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant. 

The  plaintiff  sought  to  enter  a  car  upon  defendant's  road  by 
way  of  the  rear  platform,  but  finding  it  full,  he  passed  along 
by  the  side  of  the  car  in  order  to  reach  the  front  platform  and 
slipped  on  the  snow  and  was  thrown  under  the  wheels  of  the 
car  and  seriously  injured.  The  car  was  moving  slowly  at  the 
time,  and  at  the  place  where  he  slipped  there  was  a  ridge  of 
snow  which  the  evidence  tended  to  show  had  been  thrown  up 
by  the  defendant's  snow-plow  and  sweepers,  about  three  feet 
high,  three  feet  wide  at  the  base,  and  one  foot  and  a  half  at 
the  top,  sloping  toward  the  car  and  so  near  it  as  to  leave 
merely  room  for  the  car  to  pass,  the  surface  of  the  ridge  was 
covered  with  a  thin  coating  of  recently-fallen  snow,  which 
made  it  difficult  to  perceive  that  underneath,  it  was  hard  and 
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slippery,  the  snow  haviiig  lain  there  for  some  weeks,  much 
longer  than  was  reasonably  sufficient  for  its  removal. 

The  first  question  which  arises  on  the  appeal  relates  to  the 
right  of  the  defendant  to  leave  the  snow  where  it  was  after 
the  same  had  been  removed  from  the  track,  and  it  claims  that 
having  lawfully  cleared  the  snow  from  the  tracks  and  owing  no 
duty  to  replace  it  upon  the  same  or  remove  it  from  the  street, 
the  plaintiff  should  have  been  nonsuited  on  the  trial. 

The  conclusion  of  the  jury  that  the  ridge  of  snow  was  caused 
by  the  defendant's  plows  and  sweepers,  and  that  it  had  ex- 
isted for  a  longer  period  of  time  than  was  reasonably  sufficient 
for  its  removal,  was  justified  by  the  evidence.  The  character 
and  extent  of  the  obstruction  and  the  propriety  of  its  removal 
as  well  as  the  time  within  which  it  should  have  been  removed, 
were  proper  matters  for  the  consideration  of  the  jury  in  deter- 
mining  the  liability  of  the  defendant.  There  would  seem  to 
be  no  reasonable  ground  for  claiming  that,  where  there  was  a 
very  large  accumulation  of  snow  along  side  of  the  tracks,  by 
reason  of  its  removal  from  the  same,  which  accumulation 
necessarily  might  be  the  cause  of  injury  to  persons  who  sought 
to  enter  the  cars,  and  it  was  allowed  to  remain  for  a  long 
period  of  time  to  the  inconvenience  of  passengers  traveling  in 
the  cars  and  causing  loss  of  life  or  limb,  the'  company  would 
not  be  liable  for  the  damages  sustained  by  its  neglect  in  not 
removing  the  snow.  While  the  railroad  company  would  have 
the  right  to  remove  the  snow  from  its  tracks,  it  could  not 
lawfully  cause  an  obstruction  which  would  interfere  with  the 
safe  passing  and  repassing  of  persons  traveling  upon  the  road. 

The  duty  imposed  upon  a  railroad  company  is  the  same  ae 
that  which  is  iucurred  by  every  owner  of  property  adjoining  a 
street  in  a  populous  city.  Such  owner  is  bound  to  remove  the 
snow  from  the  sidewalk  to  the  street,  but  would  not  be  justi- 
fied in  permitting  its  accumulation  to  so  large  an  extent  as  to 
produce  injury  to  those  who  might  have  occasion  to  use  the 
street.  He  cannot  negligently  cause  or  maintain  an  obstruc- 
tion or  a  nuisance  upon  or  in  front  of  his  own  premises  which 
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will  occasion  injury  to  passers-by,  without  being  liable  for  the 
damage  sustained  thereby. 

The  same  rule  would  seem  to  be  applicable  to  street  rail- 
roads,  and  while  they  are  permitted  to  enjoy  the  use  of  their 
tracks  they  must  take  care  that  they  create  no  obstruction  to 
persons  passing  to  and  from  the  same.  They  are  bound  to 
exercise  reasonable  care  and  diligence  in  the  removal  of  snow 
and  ice,  preventing  its  accumulation  during  the  winter  season, 
and,  if  they  are  chargeable  with  negligence,  are  liable  for  the 
consequences  arising  from  the  same.  Whatever  obligations 
may  be  imposed  upon  municipal  authorities  in  exercising  a 
supervisory  care  over  streets  within  their  jurisdiction  in  pre- 
venting and  removing  obstructions,  there  would  seem  to  be  no 
reasonable  ground  for  claiming  that  the  duties  thus  devolving 
upon  them  relieve  the  owners  of  property  or  franchises  from 
liability  for  injuries  occasioned  by  obstructions  which  are  cre- 
ated or  continued  by  reason  of  their  negligence.  The  cases 
cited  by  the  appellant's  counsel  do  not  uphold  any  different 
rule  of  law.  Whether  the  obstruction  be  in  the  nature  of  a 
private  or  public  nuisance,  and  as  such  might  be  abated,  is  not 
material,  and  does  not  affect  the  right  of  the  injured  party  to 
maintain  an  action  for  damages  caused  thereby.  Defendant 
runs  its  cars  for  a  portion  of  its  route  on  the  track  of  the 
Coney  Island  Railroad  Company  under  a  license. 

The  claim  that  the  Coney  Island  company  was  bound,  by 
the  conditions  of  its  license,  to  keep  its  tracks  clear  of  snow, 
and  that  defendant  was  not  chargeable  with  any  neglect  of 
duty  by  that  company  or  by  the  city,  to  remove  the  snow 
from  the  side  of  the  street,  is  not  sustained.  It  is  at  least 
questionable  as  a  matter  of  fact,  whether  the  accident  occurred 
upon  the  track  of  the  Coney  Island  road,  and  even  if  it  did, 
the  defendant  would  be  liable  if  its  agents  contributed  in 
throwing  up  the  snow  bank,  although  it  was  the  duty  of  the 
Coney  Island  road  to  remove  the  snow  from  this  portion  of 
track.  If  the  ridge  of  snow  where  the  accident  occurred  was 
an  obstruction  in  the  street,  whoever  placed  it  there  and 
allowed  it  to  remain  an  unreasonable  length  of  time  should 
Sickels  —  Vol.  LV.  23 
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be  liable  for  any  injury  sustained  thereby.  As  it  was  the  duty 
of  the  defendant  to  remove  this  snow,  it  is  no  answer  to  the 
claim  made  for  damages  caused  thereby,  to  say  that  such  duty 
also  devolved  upon  another  party.  While  the  duty  imposed 
upon  local  authorities  or  parties  to  remove  temporary  obstruc- 
tions from  the  streets  should  be  confined  within  reasonable 
limits  and  impossibilities  should  not  be  demanded,  there  is  no 
great  hardship  in  requiring  that  due  diligence  should  be  exer- 
cised in  reference  to  the  same,  and  so  far  as  practicable  a  safe 
and  proper  access  should  be  furnished  to  persons  who  travel 
upon  the  cars  of  a  street  railroad  company.  In  the  case  con- 
sidered, the  question  whether  the  defendant  had  been  vigilant 
in  the  performance  of  its  duty  in  insuring  the  safety  and  pro- 
tection of  its  passengers,  and  had  exercised  proper  care  and 
caution,  was  one  of  fact  entirely  for  the  consideration  of  the 
jury ;  and  it  cannot,  we  think,  be  said  that  as  matter  of  law 
the  conclusion  at  which  they  arrived  in  this  respect  was  erro- 
neous, or  that  the  court  erred  in  refusing  the  motion  made  for 
a  nonsuit  upon  the  ground  already  stated. 

It  is  also  insisted  that  the  plaintiff  was  chargeable  with  neg- 
ligence contributing  to  the  injury,  and  that  upon  this  ground 
no  action  could  be  maintained.  This  question  was  one  of  fact 
for  the  consideration  of  the  jury  in  view  of  the  whole  evidence 
presented  upon  the  trial ;  and  it  cannot  be  insisted,  we  think, 
that  as  a  matter  of  law  the  testimony  upon  the  trial  showed 
that  the  plaintiff  was  chargeable  with  contributory  negligence. 
It  is  by  no  means  clear  that  the  plaintiff  knew  precisely  the 
situation  of  the  street,  and  also  that  the  snow  was  piled  up,  as 
the  evidence  showed  it  was,  at  the  place  where  the  accident 
occurred.  lie  was  under  no  legal  obligation  to  know  this  fact, 
and  unless  he  did  so,  was  justified  in  assuming  that  he  was  safe  in 
passing  over  the  snow  as  he  dicL  Having  no  knowledge  on  the 
subject  he  had  the  right  to  assume  that  the  track  was  free  from 
obstruction  at  that  place.  The  testimony  shows  that  the  car 
was  moving  very  slowly,  the  horses  being  on  a  walk,  and  under 
the  circumstances  it  was  not  negligence  per  se  for  the  plaintiff 
to  leave  the  sidewalk,  as  he  did,  with  the  intention  of  getting 
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on  the  car.  Nor  was  it  negligence  of  itself,  as  a  matter  of  law, 
in  liis  leaving  the  rear  platform,  if  it  was  full,  and  attempting 
to  reach  the  front  platform,  where  people  were  allowed  to  ride. 
Nor  was  it  negligence  to  ride  on  the  front  platform,  or  to 
attempt  to  get  on  a  street  car  while  moving  slowly,  as  was  the 
case  here.  In  view  of  all  the  facts,  the  question  as  to  the 
plaintiffs  contributory  negligence  was  peculiarly  one  for  the 
consideration  of  the  jury,  and  although  there  was  some  little 
contradiction  in  the  evidence,  it  cannot  be  said  that  the  verdict 
was  unauthorized  or  should  be  set  aside  on  that  ground. 

Defendant  set  up  a  release  executed  by  plaintiff  of  all  claims 
for  damages.  The  question  as  to  the  validity  or  legality  of  the 
release  was  also  for  the  consideration  of  the  jury.  There  was 
testimony  showing  that  at  the  time  of  its  execution  the  plaintiff 
was  in  a  condition  of  mind  that  rendered  him  incompetent  to 
appreciate  the  character  of  the  instrument  which  he  executed, 
and,  under  the  circumstances,  it  was  for  the  jury  to  determine 
whether  it  was  his  free  act,  done  with  full  knowledge  at  the 
time  of  the  facts,  and  with  a  full  appreciation  of  what  he  was 
doing.  This  subject,  however,  is  fully  considered  in  thfe 
opinion  of  the  General  Term,  and  needs  no  further  comment. 

The  judgment  should  be  affirmed. 

Huger,  Ch.  J.,  Andrews  and  Danfobth,  JJ.,  concur ; 
Hapallo,  Earl  and  Finch,  J  J.,  dissent. 

Judgment  affirmed. 


William  T.  Cunningham  et  al.,  Appellants,  v.  Benjamin  F. 
Judson,  .Respondent. 

The  parties  entered  into  a  contract  by  which  plaintiffs  agreed  to  sell  and 
defendant  to  purchase  about  five  hundred  tons,  of  "  No.  1  Eglinton  Scotch 
pig  iron  for  shipment  in  March,  1.880,  from  Great  Britain  to  New  York, 
by  sail  or  steam  vessels  at  seller's  option,  deliverable  ex  vessel  on  ar- 
rival." Plaintiff*  shipped  no  iron  in  March,  but  in  April  they  secured  the 
option  to  purchase  five  hundred  tons  of  iron  of  the  kind  specified,  shipped 
by  another  party  in  March  from  Great  Britain  and  then  on  its  way 
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to  New  York.  When  it  arrived  plaintiffs  notified  defendant  that  bis 
iron  had  arrived  and  offered  to  deliver  it  under  the  contract.  Defend- 
ant refused  to  accept  it  or  to  give  any  instructions  in  regard  to  unloading ; 
plaintiffs  subsequently  made  a  contract  for  the  purchase  of  the  iron. 
It  is  the  custom  in  the  port  of  New  York,  when  iron  is  unloaded,  for  the 
custom-house  weigher  to  weigh  and  the  buyer  who  has  purchased  "  ex 
vessel "  must  take  it  as  it  passes  from  the  vessel.  This  iron  was  so 
weighed  and  then  warehoused.  Plaintiffs  notified  defendant  of  the  fact 
and  sent  to  them  the  warehouse  receipt  and  weigher's  return,  which 
papers  defendant  returned  and  declined  to  receive  the  iron  under  the 
contract  on  the  ground  that  it  was  not  shipped  by  plaintiffs.  In  an  action 
to  recover  damages  for  breach  of  the  contract,  held,  that  the  contract  did 
not  limit  plaintiffs  to  iron  shipped  by  them,  and  the  reason  for  the  re- 
fusal to  accept  was,  therefore,  untenable. 

While  the  seller  is  limited  to  the  description  of  the  goods  in  such  a 
contract  and  the  buyer  is  not  bound  if  there  is  a  variance,  even  in  a  stipu- 
lation entirely  unimportant,  a  liberal  construction  of  the  language  used 
will  not  be  resorted  to,  to  import  into  the  contract  such  a  stipulation,  nor 
will  it  be  considered  as  included  if  there  is  a  reasonable  doubt  as  to  the 
intent  of  the  parties  to  include  it. 

Also  7ieldy  that  there  was  a  sufficient  offer  of  performance  on  the  part  of 
plaintiffs  to  put  defendant  in  default. 

Cunningham  v.  Judson  (30  Hun,  63),  reversed. 

(Argued  June  25,  1885  ;  decided  October  13,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  June  1,  1883,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  verdict.  (Reported  below 
30  Hun,  63.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  of  purchase  and  sale. 

On  the  20th  day  of  January,  1880,  the  plaintiffs,  who  were 
dealers  in  iron,  having  offices  in  New  York  and  Philadelphia, 
contracted  to  sell  iron  to  the  defendant,  who  was  a  dealer  in 
iron  in  New  York,  through  a  bought-and-sold  note,  of  which 
the  following  is  a  oopy : 

"  New  York,  January  20,  1880. 

"  Bought  of  Messrs.  Winthrop,  Cunningham  &  Sons  for 
account  of  Mr.  B.  F.  Judson,  about  five  hundred  tons  No.  1 
'Eglinton'  Scotch  pig  iron,  for  shipment   in  March,  1880, 
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from  Great  Britain  to  New  York  by  sail  or  steam  vessels,  at 
seller's  option,  deliverable  i  ex  vessels,'  on  arrival  at  this  port, 
at  thirty-one  dollars  and  seventy-five  cents  per  ton  (of  2,240 
lbs.),  payable  by  buyer's  notes  to  his  own  order,  with  interest 
at  six  per  cent  per  annum,  at  ninety  days  from  delivery  of 
U.  S.  weigher's  returns,  which  are  to  decide  quantities  to  be 
paid  for.     Interest  for  three  days'  grace  to  be  included. 

4<  T.  D.  Hazakd,  Broker:7 

Across  the  face  is  written  "  Accepted,  B.  F.  Judson." 
The  plaintiffs  did  not  ship  the  iron,  but  in  the  latter  part  of 
April  they  entered  into  negotiations  with  E.  S.  Wheeler  &  Co. 
for  the  purchase  from  them  of  five  hundred  tons  of  iron  of 
the  kind  and  quality  specified  which  that  firm  had  shipped 
on  the  bark  Jennie  Harhness,  from  Glasgow,  March  26,  and 
secured  the  option  to  purchase  the  same.  It  arrived  at 
the  port  of  New  York  May  7,  on  which  day  the  plaintiffs 
telegraphed  to  defendant  from  Philadelphia,  notifying  him 
that  his  iron  had  arrived,  and  asking  him  whether  they  should 
bond  or  pay  duties,  and  offering  to  substitute  other  iron  shipped 
later  on  other  vessels  if  he  desired.  The  next  day  they 
wrote  him  saying  they  had  received  no  reply  to  their  tele- 
gram, and  further :  "  We  would  like  to  know  whether  you 
would  prefer  taking  iron  now  here,  or  from  the  vessels  named, 
not  yet  arrived.  Kindly  let  us  know  at  your  earliest  conven- 
ience and  oblige."  On  the  10th  of  May  the  defendant  wrote 
the  plaintiffs  as  follows:  "Gentlemen  —  lam  in  receipt  of 
your  dispatch  of  the  7th  inst.,  in  which  you  remark  your 
five  hundred  Eglinton  March  shipment  has  arrived.  If  so, 
please  state  when  it  was  shipped  and  by  what  vessel  and  when 
it  arrived  and  where  it  is.  Upon  receipt  of  this  information 
I  shall  be  prepared  to  reply  to  your  other  inquiries."  On  the 
12th  of  May  one  of  the  plaintiffs  called  upon  the  defendant 
at  his  office,  and  he  testifies  that  he  then  tendered  him  the 
delivery  order  for  the  iron  and  offered  to  deliver  the  iron  to 
him,  and  that  he  declined  to  take  it,  and  he  further  testified : 
"  He  said  we  should  have  advised  him  of  this  vessel  being  in 
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port  and  that  we  bad  not  any  iron  on  board  of  it.  I  told  him 
that  we  had  iron  on  board  of  her  and  we  owned  iron  on  board 
of  her,  and  we  offered  to  deliver  it  to  him  then  and  there,  and 
he  declined  to  take  it."  The  defendant  in  his  testimony  denied 
some  of  the  facts  thus  testified  to,  but  admitted  that  some  kind 
of  an  offer  was  made  on  that  day.  On  the  13th  day  of  May 
the  plaintiffs  telegraphed  to  defendant  from  Philadelphia  as 
follows :  "  Five  hundred  iron  now  in  port,  arrival  of  which  was 
promptly  announced  to  you,  were  loaded  in  March.  Vessel 
sailed  about  Marqh  25th  to  29th.  Bills  lading,  likewise  dated 
March.  Our  effort  to  accommodate  being  so  coldly  responded  to 
by  you,  we  feel  compelled  to  withdraw  option  later  deliveries 
unless  you  accept  latter  by  telegraph  before  three  o'clock  to- 
day. Cannot  longer  delay  disposition  spot  lot."  On  the  same 
day  they  wrote  him  as  follows :  "  We  are  at  a  loss  to  under- 
stand your  apparent  indisposition  to  instruct  us  concerning  the 
disposition  of  the  iron.  We  have  now  made  repeated  efforts 
by  telegraph,  by  mail  and  in  person,  and  if  any  expenses  occur 
through  your  singular  tardiness  in  answering  our  several  com- 
munications, we  must,  of  course,  look  to  yon  for  payment  of 
same.  We  will  be  glad  to  receive  your  instructions  about  five 
hundred  tons  immediately,  as  they  will  be  landing  within  a 
few  days  probably,  and  in  default  of  hearing  from  you  we  shall 
store  the  iron  for  your  account,  and  make  a  further  tender  of 
it  as  6oon  as  weighers'  returns  are  obtainable."  The  next  day 
the  defendant  wrote  the  plaintiffs  as  follows  :  "All  indications 
are  that  you  made  no  shipment  of  iron  within  the  contract, 
and  to  meet  its  terms.  You  gave  me  no  notice  of  shipment 
as  is  usual  in  such  cases.  You  have  furnished  me  with  no 
order  for  iron  owned  by  you  to  be  delivered  ex  vessel.  I 
decline  your  proposals  which  are  not  within  the  contract." 

On  the  17th,  18th  and  19th  days  of  May,  the  plaintiffs  wrote 
the  defendant  the  following  three  letters  successively :  (1)  "  We 
hereby  tender  yon  five  hundred  tons  of  No.  1  Eglinton  Scotch 
pig  iron  in  fulfillment  of  our  contract  of  January  20,  1880. 
This  iron  is  now  on  the  bark  Jennie  HarJcness,  lying  at  Erie 
basin  stores.     Shall  we  land  it  on  the  wharf,  or  do  you  wish  it 
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delivered  in  lighters  ?  Please  notify  us  at  once,  as  the  vessel 
is  discharging  her  cargo,  and  if  there  is  any  delay  it  may  be- 
come necessary  to  store  it."  (2)  "  Referring  to  our  respects  of 
yesterday,  we  beg  to  notify  you  that  the  Jennie  Harkness  is 
about  ready  to  land  your  iron,  and  we  will  be  glad  to  have 
your  instructions  at  once.  Bearer  of  this  will  await  your 
answer."  (3)  "  Concerning  our  respects  of  yesterday,  we  now 
notify  you  that,  as  you  make  no  reply  to  our  letters  of  17th 
and  18th  inst.,  thus  depriving  us  of  your  instructions  as  to  dis- 
position of  the  iron,  we  shall  warehouse  it  for  your  account 
and  at  your  expense.  When  the  lot  is  warehoused,  we  shall 
make  out  bill  and  present  same  to  you  with  proper  documents 
and  demand  settlement.  If  you  refuse  this,  we  shall  sell  the 
iron  for  your  account  as  our  legal  counsel  may  direct,  and  sue 
you  for  any  deficiency  resulting  therefrom  as  against  the  con- 
tract price.  This  is  any  thing  but  handsome  treatment  from 
you,  particularly  as  it  is  but  a  short  time  since  we  delivered 
you  five  hundred  tons  iron  when  the  market  rate  was  $10  per 
ton  above  the  price  you  paid  us."  To  the  last  letter  thqre  was 
a  postscript  as  follows :  "  You  well  know  that  the  vessel  is 
discharging  cargo  rapidly,  and  that  the  crowded  condition  of 
the  piers  necessitates  prompt  removal  when  landed.  Of  this 
we  have  notified  you  repeatedly,  and  in  the  absence  of  any 
instructions  from  you,  we  are  forced  to  warehouse  the  iron  for 
your  account  and  at  your  expense."  On  the  20th  day  of  May 
the  defendant  wrote  to  the  plaintiffs  as  follows :  "  Tours  of 
the  19th  inst.  received,  and  do  not  sanction  any  of  your  pro- 
ceedings." 

On  the  14th  day  of  May  the  plaintiffs  made  a  formal  con- 
tract with  E.  S.  Wheeler  &  Go.  for  the  purchase  of  the  iron  at 
$20.50  per  ton  by  a  bought-and-sold  note,  which,  among  other 
things,  provided,  "  Negotiable  storage  receipt  to  be  taken  out 
for  the  five  hundred  tons  delivered  after  this  date  whenever 
iron  is  stored  in  the  name  of  E.  S.  Wheeler  &  Co.,  and  iron 
to  be  paid  for  when  the  bill  United  States  weighers'  returns 
and  negotiable  receipt,  duly  indorsed,  is  delivered,  and  docu- 
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merits  not  to  pass  oat  of  seller's  hands  until  paid  for/'  and  be- 
tween that  date  and  June  1st  they  paid  in  full  for  the  same. 

It  is  the  custom  at  the  port  of  New  York  when  iron  is  taken 
from  a  vessel  for  the  custom-boose  weigher  to  weigh  it,  and 
then  the  buyer  who  has  bought  it  ex  vessel  must  take  it  there 
as  it  passes  from  the  weigher.  This  iron  was  so  weighed,  and 
then  on  or  before  June  1  it  was  put  in  a  warehouse  upon  the 
pier,  the  custom-house  dues  having  been  paid.  The  storage 
receipt  for  the  iron  was  dated  May  22d,  and  the  weigher's 
return  for  exactly  five  hundred  tons  May  25th. 

On  the  1st  day  of  June  the  plaintiffs  wrote  a  letter  to  de- 
fendant which  was  received  by  him  the  next  day,  as  follows : 
"  The  delivery  of  the  five  hundred  tons  iron  purchased  by  you 
under  contract  dated  January  20,  1880,  is  now  complete  in 
every  respect.  We  hand  you  herewith  (per  registered  post) 
the  bill,  United  States  weighers'  returns  and  negotiable  ware- 
house receipt  duly  indorsed  in  your  favor,  and  we  once  more 
request  you  to  forward  us  your  notes  for  the  amount  of  our 
bill  at  .once  as  per  terms  of  contract  bearing  your  acceptance. 
As  the  terms  of  6ale  have  been  complied  with,  we  trust  you 
will  settle  the  matter  amicably."  To  this  letter  the  defendant 
replied  on  the  third  day  of  June,  as  follows :  "  Received  yes- 
terday by  registered  post  storehouse  receipt,  invoice  of  iron 
and  Certificate  of  weighers  dock-book  together  with  your  letter 
dated  June  1st,  1880.  I  decline  to  receive  the  same  in  fulfill- 
ment of  your  contract  of  January  20,  1880.  You  shipped  no 
iron  of  the  character  agreed  for  during  the  month  of  March. 
The  iron  was  imported  and  ordered  by  other  parties  who 
had  already  bought  the  same,  and  was  never  tendered  me  "  ex 
ship"  After  your  failure  to  comply  in  reasonable  time  with 
your  contract  I  purchased  five  hundred  tons  and  have  supplied 
myself.  No  order  for  the  delivery  has  been  tendered  me  prior 
to  this  date,  and  reserving  to  myself  all  legal  rights  resulting 
from  your  failure  to  comply  with  your  contract  I  must  decline 
further  correspondence  on  this  subject."  To  this  letter  there 
was  the  following  postscript,  *•  I  return  the  storehouse  receipt 
and  weighers' certificate."     On  the  15th  day  of  June  the  plain- 
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tiffs  wrote  the  defendant  as  follows :  "  We  are  in  receipt  of 
yours  of  the  third  returning  our  bill  United  States  weighers' 
returns  and  negotiable  storage  receipt  (indorsed  in  your  favor) 
for  the  five  hundred  tons  Eglinton  iron  stored  for  your  account, 
ex  Jennie  Barkness,  and  note  that  yon  decline  receiving  the 
iron  as  per  contract.  We  shall  now  sell  this  iron  for  your  ac- 
count charging  you  with  any  difference  that  may  arise  to  our 
disfavor.  As  yon  decline  farther  correspondence  in  the  matter 
we  do  not  now  correct  6ome  of  the  misstatements  in  your  let- 
ter;" and  on  the  17th  day  of  July  they  again  wrote  him  a 
letter  as  follows :  "  We  beg  to  advise  you  that  after  repeated 
efforts  assisted  by  several  New  York  brokers  to  obtain  the 
highest  possible  price,  we  have  sold  your  iron  —  five  hundred 
tons  No.  1  Eglinton  Scotch  pig  iron  —  ex  Jennie  Harhness^  to 
Messrs.  T.  J.  Pope  &  Bros.  N.  Y.,  at  $20  per  ton,  and  in  due 
time  will  render  you  a  statement  showing  the  balance  due  us 
on  the  sale  of  your  iron." 

In  October,  1880,  this  action  was  commenced,  and  the  fore- 
going facts  were  proved  on  the  trial.  At  the  close  of  the  evi- 
dence, the  trial  judge  ruled  that  there  were  two  questions  for 
the  jury,  whether  the  plaintiffs  had  the  iron,-  and  whether  they 
tendered  it  to  the  defendant,  and  charged  the  jury  among 
other  things  as  matter  of  law  "  that  there  was  no  legal  tender 
or  refusal  to  accept  which  would  entitle  the  plaintiff  to  recover 
before  the  first  of  June ; "  "that  the  letter  of  May  17th  does 
not  of  itself  amount  to  a  legal  tender  ; "  "  that  a  person  can- 
not sell  that  which  he  does  not  own  ; "  "  that  before  the  de- 
fendant could  be  put  in  the  wrong,  the  sellers  must  perform 
all  of  the  conditions  which  by  the  terms  of  the  contract  they 
had  to  perform ;"  "  that  the  plaintiffs  were  bound  before  they 
could  put  the  defendant  in  default  to  put  him  in  possession  of 
the  weight  of  the  iron  and  furnish  him  with  proper  writings 
or  documents  which  would  authorize  him  to  take  it  away," 
and  to  all  these  portions  of  the  charge  the  plaintiffs  excepted. 
The  judge  also,  at  the  request  of  the  plaintiffs,  charged  the  jury 
that  "  an  absolute  refusal  to  receive  goods  is  a  waiver  of  spe- 
cific objections  to  the  tender  which  are  not  stated,  and  which 
Sickels  —  Vol.  LI V.  24 
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if  stated  might  be  obviated ;"  that  "if  before  or  at  the  time  of 
the  completion  of  the  contract  the  defendant  openly  and 
avowedly  refused  to  perform  on  his  part,  or  declared  his  inten- 
tion not  to  perform  at  all  events,  a  tender  of  performance  on 
the  part  of  the  plaintiffs  was  waived,"  and  that  "  the  fact  that 
the  plaintiffs  did  not  own  the  iron  when  it  was  shipped  and 
that  it  was  not  consigned  to  them  is  no  defense  to  the  suit/' 
except  that  he  qualified  the  last  request  by  adding  "  provided 
that  they  had  acquired  title  before  the  tender  of  June  1st  was 
made."  The  judge  refused  to  charge  the  following  requests 
made  on  the  part  of  the  plaintiffs :  "  If  the  jury  believe  that 
the  defendant,  at  the  interview  between  Mr.  Cunningham 
and  himself  (on  May  12th)  did  not  object  to  the  offer  testified 
to  having  been  made  by  Mr.  Cunningham  on  the  ground  that 
no  delivery  order  was  tendered  him,  he  cannot  now  avail  him- 
self of  the  want  of  such  tender  as  a  defense ; "  that  "  the  letters 
from  the  plaintiffs  to  the  defendant,  dated  respectively  May 
17th,  18th  and  19th,  especially  that  of  the  17th,  constituted  a 
sufficient  offer  of  performance  on  the  part  of  the  plaintiffs. 
The  letter  of  the  defendant  of  May  20th  was  an  absolute  re- 
fusal and  dispensed  with  the  necessity  of  a  formal  tender  of  a 
delivery  order;"  that  "  if  the  jury  believe  that  in  the  ordinary 
course  of  business  it  was  impractical  to  leave  the  iron  along- 
side the  Jennie  Harkness,  longer  than  it  was  left,  and  the  re- 
fusal contained  in  defendant's  letter  of  May  20th,  and  his  omis- 
sion to  take  the  iron  away,  caused  its  removal  to  the  yard  on 
the  pier,  he  cannot  object  to  the  tender  made  him  on  June  1st 
on  the  ground  that  the  iron  was  then  in  the  yard  and  not  along- 
side the  vessel,"  and  to  these  refusals  the  plaintiffs  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  defendant.  Upon 
plaintiffs'  appeal  to  the  General  Term  the  judgment  entered 
upon  the  verdict  was  affirmed  upon  the  sole  ground  that  the 
plaintiffs  did  not  ship  the  iron  from  Great  Britain. 

Everett  P.  Wheeler  for  appellants.  The  judge  at  Circuit 
did  not  err  in  charging  that  the  fact  that  the  plaintiffs  did  not 
own  the  iron  when  it  was  shipped,  and  that  it  was  not  con- 
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signed  to  them,  is  no  defense  to  the  suit.  (Dressel  v.  Jordan, 
104  Mass.  407 ;  Dyker  v.  Townsend,  24  K  Y.  57 ;  Andrew 
v.  Jfewcomb,  32  id.  417 ;  Fraaer  v.  Harbeck,  4  Kobt.  179- 
180.)  Where  there  is  no  ambiguity  in  the  terms  of  a  contract, 
the  court  will  not  insert  by  construction  a  clause  not  expressed. 
(Broom's  Leg.  Maxims,  477.)  All  the  defendant  could  reason- 
ably require  is  that  the  plaintiff  should  have  owned  the  iron  at 
the  time  of  tender.  (Hill  v.  Blake,  97  N.  T.  216;  1  Pars, 
on  Cont.  556 ;  Hibhlethwaite  v.  McMorine,  5  M.  &  W.  462 ; 
Fischel  v.  Scott,  15  0.  B.  69 ;  Pennock  v.  Coe,  23  How. 
[U.  S.]  117.)  The  evidence  already  stated  was  sufficient  to 
establish  an  offer  of  performance,  and  a  refusal  to  accept  in 
May.  (Benjamin  on  Sales,  §  760 ;  Duffy  v.  Oi Donovan,  46 
K  Y.  223  ;  Crary  v.  Smith,  2  id.  60  ;  Woolmer  v.  Hill,  93 
id.  576  ;  Dustan  v.  McAndrew,  10  Bosw.  130 ;  44  N.  Y.  72.) 
Contracts  for  the  delivery  of  goods  are  to  be  construed,  so  far 
as  the  manner  of  delivery  is  concerned,  with  reference  to  the 
usages  of  the  port  of  delivery  and  the  exigencies  of  business. 
(Richmond  v.  U.  S.  Co.,  87  K  Y.  240.)  An  objection  to  a 
tender  which  might  be  obviated  is  waived  if  not  taken  at  the 
time  the  tender  is  made.  (Marine  Bk.  v.  FisJce,  71  N.  Y. 
353 ;  Carmen  v.  Pultz,  21  id.  547 ;  Stokes  v.  Pecknagle,  38 
N.  Y.  Snpr.  368.)  It  was  defendant's  duty  to  go  and  get  the 
iron.  (2  Kent's  Com.  506 ;  Slingerland  v.  Morse,  8  Johns. 
473 ;  Goodwin  v.  Holbrook,  4  Wend.  377.)  The  defendant 
having  failed  to  take  the  iron  from  the  pier,  and  having  re- 
fused the  offer  of  performance  made  before  the  iron  was 
stored,  cannot  object  to  the  tender  made  June  1st  on  the 
ground  that  the  iron  was  in  the  yard,  and  not  alongside  the 
vessel.  Delivery  on  the  vessel  was  waived.  (Hayden  v.  De- 
Mete,  53  N.  Y.  426;  Dunlop  v.  Hunting,  2  Denio,  643; 
Paine  v.  Brown,  37  N.  Y.  228.)  In  this  case  it  was  proper 
to  show  what  "  ex-vessel "  meant.  But  evidence  of  usage  is 
never  admissible  to  add  to  a  contract  a  clause  not  contained 
in  it.  (Silverman  v.  Clark,  96  N.  Y.  522;  Bank  v.  Bissell, 
72  id.  615 ;  Lawrence  v.  Maxwell,  53  id.  19 ;  Croat  v.  Chile, 
51  id.  431  ;  Simmons  v.  Law,  4  Abb.  Ct.  App.  Dec.  241.) 


188  CuffNiNGflAM  et  aL  v.  Judson.  [Oct., 


Statement  of 


Thomas  Darlington  for  respondent.  Immaterial  evidence 
admitted  under  exception  is  no  ground  for  reversal.  {People 
v.  Shorter,  2  Comst.  193 ;  Onondaga  Ins.  Co.  v.  Minard,  id. 
98.)  Evidence  of  a  usage  or  custom  of  trade  is  frequently  ad- 
mitted to  annex  unexpressed  incidents  to  contracts.  {Dara'v. 
Fiedler,  12  K  Y.  40 ;  Fuller  v.  Robinson,  86  id.  308  ;  Vail 
v.  Hice,  5  id.  158;  Walls  v.  Bailey,  49  id.  464;  Johnson  v. 
De  Peyster,  50  id.  666.)  A  request  to  charge  which  is  erro- 
neous in  part  is  entirely  ineffectual.  {Hodges  v.  Cooper,  43 
N.  Y.  216.)  When  a  contract  is  executory,  the  contract  carries 
with  it  an  obligation  that  the  article  shall  be  merchantable,  at 
least  of  medium  quality  or  goodness.  If  it  comes  short  of  this, 
the  vendee  may  rescind  the  contract  and  return  the  article 
after  ho  has  had  a  reasonable  time  to  inspect  it.  The  rule  of 
caveat  venditor  and  not  caveat  emptor  applies.  {Hargous  v. 
Stone,  5  N.  Y.  73.)  It  was  the  duty  of  the  plaintiffs  to  tender 
iron  of  the  character  and  quality  called  for  by  the  contract. 
{Shields  v.  Pettse,  4  N.  Y.  124 ;  Brown  v.  Weber,  3S  id.  187; 
Paige  v.  Ott,  5  Den.  406.)  He  is  only  excused  from  this  duty 
of  complete  performance  by  the  act  of  God  rendering  it  impos- 
sible, or  the  act  of  the  law  rendering  it  illegal,  or  the  act  of 
the  other  party  rendering  it  unnecessary.  {Nelson  v.  Plimp- 
ton F.  P.  Co.,  55  N.  Y.  480 ;  Dunham  v.  PeUee,  8  id.  508 ; 
Lester  v.  Jewett,  11  id.  453.)  Even  though  a  request  to  charge 
is  correct  in  form,  the  court  may  properly  refuse  to  charge  it, 
if,  as  applied  to  the  case,  it  was  mere  abstraction.  (Priebe  v. 
Kellogg  B.  Co.,  77  N.  Y.  597.)  The  exceptions  fail  because 
they  were  irrelevant  and  inapplicable.  {Kissinger  v.  N.  Y. 
<&  B.  B.  B.  Co.,  56  N.  Y.  538;  Shufflin  v.  People,  62  id. 
231.)  Upon  appeal  the  appellate  court  will  not  regard  excep- 
tions which  ought  not  to  affect  the  merits.  (  Vermilyea  v. 
Palmer,  52  N.  Y.  471.)  As  the  uncontradicted  evidence 
shows  that  the  plaintiffs  shipped  no  iron  from  Great  Britain  in 
the  month  of  March,  18S0,  the  defendant  was  under  no  obliga- 
tions to  accept  any  other.  {Hill  v.  Blake,  97  N.  Y.  216; 
Welsh  v.  Grossler,  89  id.  540.) 
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Earl,  J.  If  the  proper  construction  of  the  contract  be- 
tween these  parties  entitled  the  defendant  to  receive  iron 
shipped  by  tho#  plaintiffs  from  Great  Britain,  then  the  judg- 
ment is  right.  In  that  event  the  description  of  the  iron  pur- 
chased required  that  it  should  be  iron  shipped  by  the  plaintiffs, 
and  however  unimportant  that  circumstance  might  be,  it  en- 
tered into  the  contract  of  the  parties,  and  the  defendant  could 
not  be  required  to  take  any  other  iron.  (Hill  v.  Blake,  97  N. 
Y.  216.)  But  as  that  circumstance  is  unimportant,  it  should 
not  bo  imported  into  the  contract  by  a  liberal  construction  of 
the  language  used ;  nor  should  it  be  put  there  if  there  is  a 
reasonable  doubt  whether  the  parties  intended  it  to  be  included 
in  the  description  of  the  iron  in  reference  to  which  they  were 
dealing.  The  iron  was  to  be  No.  1  Eglinton  Scotch  pig  iron, 
and  it  was  to  bo  shipped  in  March  from  Great  Britain  to  New 
York.  These  were  material  stipulations  and  sufficiently  de- 
scribed the  iron.  It  was  immaterial  to  the  defendant  whether 
it  was  shipped  by  a  sailing  or  a  steam  vessel,  and  hence  the 
option  was  given  to  the  plaintiffs  to  deliver  iron  shipped  by  the 
one  or  the  other.  The  words  "  for  shipment "  must  mean  the 
same  as  "shipped"  and  thus  we  have  the  phrase  ""shipped  in 
March,  1880,  from  Great  Britain  to  New  York,  by  steam  or  sail 
vessels  at  sellers'  option."  This  may  mean  that  the  sellers 
were  to  have  the  option  to  deliver  iron  shipped  by  them  by  sail 
or  steam,  or  it  may  mean  that  they  were  to  have  the  option  to 
deliver  iron  shipped  by  either  method  in  the  month  named. 
We  think  the  latter  meaning  the  most  probable  and  reasonable 
and  therefore  adopt  it. 

This  iron,  therefore,  which  was  shipped  from  Great  Britain 
to  New  York  by  sail,  and  which  was  bought  by  the  plaintiffs 
while  upon  the  vessel,  answered  the  description  prescribed  in 
the  contract  and  was  deliverable  in  fulfillment  thereof. 

It  remains  only  to  be  determined  whether  the  plaintiffs  did 
all  they  were  bound  to  do  to  put. the  defendant  in  default  after 
the  iron  arrived  in  New  York.  There  is  no  dispute  about  the 
material  facts.  They  are  mostly  to  be  found  in  the  writings 
put  in  evidence.     It  is  clear  that  the  plaintiffs  were  willing  and 
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anxious  to  perform  and  intended  to  perform  on  their  part ;  and 
it  is  equally  clear  that  the  defendant,  in  consequence  of  the 
large  decline  in  the  price  of  iron,  was  unwilling«to  perform,  and 
did  not,  at  anytime  after  notification  of  the  arrival  of  the  iron, 
mean  to  perform.  There  can  be  no  doubt  that  he  was  man- 
oeuvring to  get  out  of  a  disadvantageous  contract,  and  we 
must  hold  upon  the  undisputed  facts  that  he  was  not  success- 
ful. 

The  plaintiffs  had  control  of  the  iron  upon  its  arrival,  which 
was  made  more  complete  by  their  final  contract  with  the  owners 
on  the  14th  of  May.  They  could  at  any  time  make  complete 
title  to  it  as  it  came  from  the  vessel  and  passed  the  hands  of  the 
government  weighers,  and  then  they  could  have  delivered  it  to 
the  defendant  in  precise  accordance  with  the  terms  of  the 
contract  if  he  had  expressed  any  willingness  to  take  it.  Their 
repeated  requests  for  directions,  and  repeated  offers  to  deliver, 
were  sufficient  to  call  for  some  action  on  the  part  of  the  defend- 
ant. His  conduct  was  such  as  to  justify  them  in  storing  the 
iron,  and  hence  their  offer  to  deliver  the  iron  on  the  1st  of 
June,  when  they  had  paid  for  the  iron  and  obtained  all  the 
necessary  documents,  was  ample*  and  complete,  and  placed  the 
defendant  in  default.  He  could  not  then  complain  of  delay  for 
which  he  was  responsible,  and  that  the  delivery  was  not  then  ex 
vessel  which  he  had  prevented.  The  court  would,  therefore, 
have  been  justified  in  directing  a  verdict  for  the  plaintiffs,  and 
there  was  at  least  error  in  portions  of  the  charge  excepted  to 
,and  in  the  refusals  to  charge  as  requested. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Danforth,  J.,  who  votes  for  affirmance 
on  the  ground  stated  by  the  General  Term,  and  Andrews,  J., 
not  voting. 

Judgment  reversed. 


1885.]  WiLTaiE  v.  Shaw.  191 

Statement  of 


Eliza  S.  Wiltsie,  Respondent,  v.  William  Shaw,  Appellant 

S.  died  leaving  personal  property  exceeding  $50,000  in  value  over  all 
indebtedness,  and  seized  of  certain  real  estate.  By  his  will,  after  two 
legacies,  amounting  to  $f,100,  he  gave  to  his  executors,  of  whom  plain- 
tiff,  who  was  a  daughter  of  the  testator,  was  one,  $20,000,  in  trust,  "  to 
invest  said  sum  in  the  best  securities  they  can  obtain,"  and  to  use  the 
income  for  the  benefit  and  maintenance  of  G.,  the  testator's  son,  during  his 
natural  life,  and  upon  his  death  to  pay  the  principal  to  plaintiff  or  her 
heirs.  The  residue  of  his  estate,  real  and  personal,  he  gave  to  plaintiff. 
In  an  action  to  recover  damages  for  breach  of  contract  on  the  part  of  de- 
fendant to  purchase  the  real  estate,  held,  that  the  gift  for  the  benefit  of 
the  son  was  not  a  lien  or  charge  upon  the  real  estate,  but  that  it  was  the 
intention  of  the  testator  that  the  same  should  be  provided  for  out  of  the 
personalty  ;  and  therefore  that  there  was  no  defect  in  plaintiff's  title. 

Hoyi  v.  Hoyt  (85  N.  T.  142),  Harris  v.  Fly  (7  Paige,  421)  and  Lypet  v.  Carter 
(I  Ves.  Sr.  500),  distinguished. 

(Argued  June  25,  1885  ;  decided  October  13,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  6,  1882,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Reported  below,  29  Hun,  195.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach,  on  the  part  of  defendant  of  a  contract  for  the  purchase 
by  defendant,  and  sale  by  the  plaintiff,  of  certain  real  estate. 

The  sole  defense  was  that  the  land  was  subject  to  the  lien  of 
certain  legacies  imposed  by  the  will  of  Hiram  Smith,  who  died 
seized  of  the  premises  in  March,  1881.  %Said  Smith  left  no 
debts,  and  was  the  owner,  at  his  decease,  of  personal  property 
amounting  to  over  $50,000.  He  left  two  children,  the  plaintiff 
and  one  George  G.  Smith.  By  his  will  he  gave  two  legacies 
amounting  to  $1,100.  Then  he  made  the  plaintiff  executrix  and 
another,  executor  of  his  will,  and  in  the  same  clause  gave 
to  them  the  sum  of  $20,000  in  trust  "  to  invest  said  sum  in 
the  best  securities  they  can  obtain,  and  to  use  the  clear  income 
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thereof,  in  their  discretion,  for  the  benefit  and  maintenance  of 
my  son,  George  G-.  Smith,  during  his  natural  life,  and  at  his 
decease  to  pay  the  principal  thereof  to  "  plaintiff  u  or  the  heirs 
of  her  body." 

He  then  gave  to  plaintiff,  the  residue  of  his  estate,  real  and 
personal.  No  money  or  property  had  been  set  apart  to  provide 
for  the  $20,000. 

Esek  Cowen  for  appellant.  With  the  exception  of  the  sum 
of  $1,100,  specific  legacies,  all  the  real  and  personal  property 
of  the  testator  was  left  to  the  plaintiff,  and  at  the  same  time 
the  duty  was  imposed  upon  her  to  pay  out  of  this  estate,  to 
the  only  son  of  the  testator,  the  income  of  the  sum  of  $20,000. 
This  was  a  charge  upon  the  real  estate  so  devised.  {Hoyt  v. 
Hoyt,  85  N.  Y.  140;  Moore  v.  Beckwith,  14  Ohio,  135; 
Harris  v.  Fly,  7  Paige,  425  ;  Lypet  v.  Carter,  1  Ves.  Sr. 
500 ;  Myers  v.  Eddy,  47  Barb.  271 ;  Reynolds  v.  Reynolds, 
16  N.  Y.  259;  HerweU  v.  Whitaker,  3  Buss.  343.)  Where 
there  is  no  provision  for  the  payment  of  the  debts  and  no  de- 
vise of  specified  real  estate,  a  devise  of  the  "  residue "  of  real 
and  personal  estate  will  make  legacies  previously  given  in  the 
will  a  charge  upon  the  realty.  {Shutters  v.  Johnson,  38  Barb. 
80, 83 ;  Zupton  v.  Zupton,  2  Johns.  Ch.  614 ;  Ketting  v.  Brown, 
5  Ves.  359 ;  Reynolds  v.  Reynolds,  16  N.  Y.  257;  Tracy  v. 
Tracy,  15  Barb.  503 ;  Myers  v.  Eddy,  47  id.  263 ;  Bevan  v. 
Cooper,  72  N.  Y.  317 ;  Hoyt  v.  Hoyt,  85  id.  149 ;  Oreville  v. 
Brown,  7  H.  of  L.  Gas.  689.) 

Henry  A.  Merritt  for  respondent.  The  legacy  was  not  a 
charge  upon  the  real  estate  by  virtue  of  the  residuary  clause  in 
the  will.  {Zupton  v.  Zupton,  2  Johns.  Ch.  614 ;  Myers  v. 
Eddy,  47  Barb.  263 ;  Babcock  v.  Stoddard,  3  T.  &  C.  207 ; 
Kineer  v.  Rogers,  42  N.  Y.  531 ;  Reynolds  v.  Reynolds,  16 
id.  257 ;  SpiUane  v.  Duryea,  51  How.  260 ;  Hoyt  v.  Hoyt,  85 
N".  Y.  142.)  Personal  estate  is  the  primary  fund  for  the  pay- 
ment of  debts  and  legacies,  and  if  the  testator  does  not  specify 
who  shall  pay  the  legacies,  or  out  of  what  fund  they  shall  be 
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paid,  the  presumption  is  that  he  intended  they  should  be  paid  out 
of  his  own  personal  estate  only.  (Harris  v.  Fly,  7  Paige,  421 ; 
Hoes  v.  Vcm  Hoesen,  1  Comst.  120 ;  Kineer  v.  Rogers,  42  N. 
Y.  531 ;  Taylor  v.  Dodd,  58  id.  335  ;  Bevan  v.  Cooper,  72  id. 
317 ;  Hebron  Soc.  v.  Schoen,  60  How.  185.)  The  legacy  for  the 
benefit  of  George  G.  Smith  in  the  will  was  not  a  charge  upon 
the  real  estate  by  reason  of  the  plaintiff  having  been  appointed 
executrix.  {Reynolds  v.  Reynolds,  16  N.  Y.  257 ;  Herwell  v. 
Whitaker,  3  Russ.  Oh.  343  ;  Doe  v.  Pratt,  6  Ad.  &  El.  180  ; 
Clark  v.  Sparhawk,  2  Vern.  Ch.  228 ;  Dover  v.  Gregory,  10 
Sim.  Ch.  393 ;  Bailey  v.  Bailey,  L.  R.,  12  Ch.  Div.  268.) 
Conceding  that  real  estate  devised  to  an  executor  is  charged 
with  the  payment  of  debts  and  legacies  when  the  executors  are 
directed  to  pay  the  same,  yet  the  real  estate  is  not  charged 
with  the  payment  of  debts  and  legacies  where  there  is  more 
than  one  executor  and  only  one  is  the  devisee.  ( Warren  v. 
Davies,  2  Mylne  &  Keen's  Ch.  49 ;  3  Jarman  on  Wills  [5th 
ed.],  419.)  The  testator  having  left  sufficient  personal  prop- 
erty to  pay  all  the  legacies  mentioned  in  the  will,  the  real 
estate  would  not  become  charged  even  if  the  personal  estate 
was  wasted  by  the  executors.  (Hebron  Soc.  v.  Schoen,  60  How. 
185 ;  Richardson  v.  Morton,  Eng.  L.  R.,  13  Eq.  Div.  123.) 

Danfobth,  J.  In  view  of  the  conflicting  opinions  of  the 
learned  judges  of  the  supreme  court,  it  is  apparent  that 
reasonable  doubts  can  be  entertained  upon  the  point  raised 
by  this  appeal,  but  it  appears  to  us,  upon  principle  and  author- 
ity, that  the  legacy  in  question  is  not  a  charge  upon  any  part 
of  the  estate  in  any  such  sense  as  will  make  it  a  lien  upon  the 
land  in  the  hands  of  the  purchaser.  It  is  possible  to  imagine 
contingencies  which  would  require  for  its  payment  a  portion 
of  the  personalty,  or  a  portion  of  the  realty,  or  both.  The 
estate  may  be  so  diminished  that  either  species  of  property 
would  alone  be  insufficient,  and  the  beneficiary  be  so  unmind- 
ful of  his  own  interest,  or  incapable  of  attending  to  it,  as  to 
omit  all  measures  to  enforce  the  trust  before  that  event  hap- 
pened. But  these  things  are  not  to  be  presumed,  and  nothing 
Sickels—Vol.LV.  25 
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of  the  kind  appears.  On  the  contrary,  the  personal  property 
in  the  hands  of  the  executrix  exceeds  $50,000  over  and  above 
all  debts,  and  there  is  no  claim  that  she  is  lacking  either  in 
pecuniary  responsibility  or  in  honesty.  If,  indeed,  the  legacy 
is  a  lien  or  charge  upon  the  land,  it  attached  at  the  death 
of  the  testator,  and  its  creation  must  be  gathered  from  the 
words  of  his  will,  or  found  in  some  provision  of  law.  The  last 
is  not  pretended,  nor  are  there  express  words  of  the  testator 
to  that  effect. 

It  is  not  controverted  that  in  the  absence  of  directions  by 
the  testator,  or  some  manifest  intent  on  his  part,  the  general 
rule  requires  that  legacies  shall  be  paid  out  of  personal  estate, 
but  the  appellant's  contention  is  first,  that  the  provision  in 
question  is  not  a  legacy  within  the  ordinary  meaning  of  the 
term,  but  rather  a  charge  upon  the  estate  left  to  the  plaintiff, 
his  othefr  child.  Thfe  proposition  assumes  the  point  in  dispute, 
and  we  find  nothing  in  the  will  to  justify  it.  It  is  clearly  not 
sufficient  that  the  legacy  is  directed  to  be  paid.  The  cases 
all  involve  something  more — a  direction  that  it  be  "  first  or 
previously  paid,"  or  the  residuary  devise  is  "  after  its  payment," 
or  is  to  a  person  with  directions  to  pay,  or  is  of  all  "  not  herein 
otherwise  disposed  of." 

In  Hoyt  v.  Hayt9  85  N.  T.  142,  cited  by  the  appellant, 
importance  was  attached  to  the  presumption  that  a  testator 
would  not  desire  one  of  his  beneficiaries  to  enjoy,  and  the  other 
be  deprived  of  his  prescribed  bounty,  and  the  residuary  clause 
was  construed  as  embracing  only  so  mucli  of  the  estate  as 
should  remain  after  the  legacies  in  controversy  had  been  satis- 
fied, and  from  these  considerations,  and  some  others  which  have 
no  application  here,  the  intention  of  the  testator  was  discovered 
and  held  to  be  that  the  legacies  should  be  paid  at  all  events, 
and  that  all  parts  of  his  estate  should  be  liable  for  the  pay- 
ment. 

But  here  we  are  not  left  to  presumption.  The  testator 
of  course  intended  the  legacy  should  be  paid,  and  having  in 
mind  his  estate,  its  nature,  its  amount,  and  those  persons  who 
might  naturally  expect  gifts  from  him,  declared,  first,  that  his 
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grandson  should  have  $1,000;  second,  the  trustees  of  the  cem- 
etery $100,  in  trust,  for  the  preservation  of  his  lot  therein ; 
third,  "I  give,"  he  says,  "to  my  executors  the  sum  of 
$20,000,  in  trust,  for  the  purposes  following:  they  to  invest 
said  sum  in  the  best  securities  they  can  obtain,  to  use  the 
clear  income  thereof  in  their  discretion,  for  the  benefit  and 
maintenance  of  my  son  George,  during  his  natural  life."  He 
thus  takes  out  of  his  personalty  $20,000.  It  is  this  which  they 
are  to  invest,  and  the  income  from  such  investment  is  the 
legacy  in  question.  There  is  no  direction  to  sell  real  estate ; 
no  mingling  of  the  two  species  of  property  is  called  for ;  one 
only  is  pointed  out.  The  appellant's  contention  requires  the 
discovery  of  an  intent  the  reverse  of  that  fairly  implied  in  these 
words  —  an  intent  to  secure  the  income  by  the  whole  of  the 
estate  rather  than  by  this  specific  and  designated  part ;  an  in- 
tent to  bind  not  only  the  part  selected  from  the  personalty, 
but  the  whole  of  that  and  the  realty  also.  Such  a  construc- 
tion would  seem  to  exclude  the  evident  purpose  of  the  testa- 
tor. But  the  appellant  relies  upon  the  clause  by  which  is 
given  to  the  plaintiff,  the  testator's  daughter  and  one  of  the 
executors,  the  residue  of  his  "  estate,  real  and  personal,"  as 
indicating  the  intention  of  the  testator  to  charge  the  real  estate. 
In  view  of  the  character  of  the  testator's  property,  his  free- 
dom from  debt  and  the  limited  sum  of  legacies,  he  must 
have  known  that  after  providing  for  them  according  to  his 
directions  there  would  remain  more  than  an  equal  amount 
of  personal  property  and  all  his  land,  and  that  the  remainder 
of  one  and  all  the  other  would  constitnte  the  residue  of  his 
estate.  He  could  not  have  supposed  there  would  be  a  mere 
fragment  of  each. 

I  have  examined  the  cases  cited  by  the  learned  counsel  for 
the  appellant.  I  find  none  which,  under  the  circumstances  of 
this  case,  furnishes  a  rule  favorable  to  the  appellant's  conten- 
tion. In  Harris  v.  Fly  (7  Paige,  421),  the  personal  estate  of 
the  testator  was  insufficient  to  pay  his  legacies,  and  the  devisee 
of  the  land  was,  by  the  terms  of  the  devise,  directed  to  pay 
them.     Substantially  the  same  facts  appear  in  the  cases  cited 
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by  the  chancellor  in  his  opinion,  and  among  others,  in  that  of 
Lypet  v.  Garter  (1  Ves.  Sr.  500),  to  which  our  attention  is  also 
directed  by  the  appellant,  and  upon  those  the  rule  was  formu- 
lated that  where  real  estate  is  devised  upon  condition  to  pay 
a  legacy,  or  with  direction  to  the  devisee  to  pay  the  legacy  in 
respect  to  the  estate  so  devised  to  him,  and  "  because  that  real 
estate  has  been  thus  devised,  it  is  in  equity  charged  with  the 
payment  of  the  legacy,  unless  there  is  something  in  the  will 
to  rebut  the  legal  presumption,  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  exempt  the  estate  devised  from 
that  charge."  In  the  case  at  bar  there  is  more  than  suffi- 
cient personal  property  ;  there  is  no  conditional  devise  nor  ex- 
pectation even  expressed  that  the  devisee  as  such  shall  make 
any  payment,  nor  as  executor,  except  from  the  personalty. 

The  reasoning  as  well  as  the  judgment  in  Myers  v.  Eddy 
(47  Barb.  271),  and  Reynolds  v.  Reynolds  (16  N.  Y.  259),  seem 
to  be  with  the  respondent.  It  is  not  necessary  to  refer  to 
others.  For  the  whole  question  is  one  of  intent,  to  be  searched 
for  in  the  light  of  adjudged  cases  indeed,  but  to  be  determined 
after  all  upon  the  language  of  the  will  and  the  circumstances 
surrounding  the  testator,  and  from  neither  source  can  we  de- 
duce any  thing  which  will  permit  us  to  imply  a  purpose  on  his 
part  to  make  the  legacy  a  charge  upon  the  land. 

No  other  point  is  raised.  It  follows  that  the  decision  of  the 
General  Term  was  right.  It  should,  therefore,  be  affirmed,  and 
the  respondent,  in  pursuance  of  the  stipulation,  have  judgment 
absolute  against  the  appellant. 

All  concur,  except  Andrews,  J.,  absent. 

Order  affirmed  and  judgment  accordingly. 


Eliza  Gk  Tuers  et  al.,  Eespondents,  v.  Sylvester  P.  Tuers, 
iff  Appellant. 

The  complaint  in  this  action  alleged,  in  Bubstanoe,  that  plaintiffs,  being 
possessed  of   an  undivided  interest  in  certain  real  estate  in  the  city  of 


1885.  ]  Tuebs  et  al.  v.  Tubes.  197 


Statement  of  case. 


New  York,  appointed  defendant  as  their  agent  to  collect  the  rents  thereof, 
he  agreeing  to  pay  all  taxes  and  water  rents  charged  on  the  premises 
oat  of  the  rents  collected;  that  he  collected  the  rents,  retained  the 
amount  of  certain  taxes  and  water  rents,  but  did  not  pay  the  same,  and 
wrongfully  appropriated  to  his  own  use  the  sums  so  retained.  It  ap- 
peared on  the  trial  that  the  parties  were  tenants  in  common  of  the  real 
estate;  that  plaintiffs  jointly  constituted  defendant  their  agent  for  the 
purpose  and  under  the  agreement  Btated  in  the  complaint;  that  he  retained 
sufficient  moneys  to  pay  plaintiffs'  share  of  the  taxes  and  water  rents, 
but  did  not  pay  the  same,  or  his  own  share,  falsely  representing  that  he 
had  done  so.  Defendant's  counsel  claimed  that  there  were  two  causes 
of  action  set  forth  —  one  on  contract,  the  other  in  tort  —  and  asked  the 
court  to  compel  plaintiffs  to  elect  upon  which  they  would  stand,  which 
was  refused.  Held  no  error;  that  the  cause  of  action  was  upon  and  for 
a  breach  of  the  contract,  and  the  conversion  alleged  a  mere  element  or 
detail ;  also,  that  plaintiffs'  interest  to  be  protected  extended  to  the  entire 
payment  of  the  taxes  and  water  rents,  not  merely  to  their  proportion 
thereof. 

It  appeared  that  high  rates  of  interest  were  chargeable  upon  taxes  unpaid. 
Also  that,  in  consequence  of  the  non-payment,  the  holder  of  a  mort- 
gage upon  the  premises  had  begun  a  foreclosure.  Held,  that  plaintiffs' 
right  to  recover  was  not  limited  to  their  share  of  the  rents,  etc.,  so  mis- 
appropriated, with  interest,  but  they  were  entitled  to  recover  all  such 
damages  as  flowed  naturally  and  proximately  from  the  breach. 

Defendant  in  no  manner  raised,  upon  the  trial,  the  question  as  to  the  . 
amount  of  damages.     Held,  that  it  was  too  late  to  raise  it  on  appeal. 

Plaintiff  H.  claimed  to  be  entitled  to  one-fourth  of  the  rents  as  tenant 
by  the  curtesy;  his  daughter,  the  plaintiff  B.,  defendant  claimed  was 
improperly  joined  as  plaintiff.  Held  untenable  ;  as  it  appeared  that  de- 
fendant's contract  was  with  all  the  plaintiffs  jointly;  and  as  B.  had  an 
interest  in  securing  the  payment  of  the  taxes  and  water  rents  by  reason 
of  her  ownership  in  remainder. 

(Argued  June  25,  1885 ;  decided  October  13,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1883,  which  affirmed  a  judgment  in  favor  ot 
plaintiffs,  entered  upon  a  verdict. 

The  complaint  in  this  action  alleges,  in  substance,  that  plain- 
tiffs are  possessed  of  an  undivided  interest  in  certain  real 
estate  situate  in  the  city  of  New  York ;  that  they  appointed 
defendant  as  their  agent  to  collect  the  rents  thereof,  agreeing 
to  pay  him  five   per  cent  on  the  amount  collected  for  his 
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services ;  that  he  agreed  to  pay  the  taxes  and  water  rents 
charged  upon  the  premises,  out  of  the  receipts  for  rent ;  that 
he  collected,  under  the  agreement,  the  rents  for  the  years 
1875  to  1878,  inclusive ;  that  he  neglected  to  pay  the  taxes 
and  water  rents  for  those  years,  although  he  retained  out 
of  the  rents  collected  the  sums  required  to  pay  the  same,  and 
that  he  "  has  wrongfully  converted  to  his  own  U6e  each  and 
every  of  said  sums,"  and  refuses  to  pay  over  the  same. 

Judgment  was  asked  for  the  amount  of  the  taxes  and 
water  rents  so  unpaid,  the  items  of  which  were  stated,  with 
interest. 

The  facts  appearing  on  the  trial  are  substantially  set  forth 
in  the  opinion. 

Charles  N.  Judson  for  appellant.  No  action  can  be  main- 
tained against  defendant  except  one,  "  of  account  for  money 
had  and  received  "  under  the  statute.  (1  R.  S.  750,  §  9 ;  Code, 
§  1666.)  The  remedy  must  be  pursued  by  each  one  separately 
for  his  or  her  share.  (1  R.  S.  750 ;  Code,  §  166 ;  Hall  v.  Fisher, 
20  Barb.  446.)  If,  as  the  plaintiffs  allege,  the  defendant  is 
their  agent  and  has  in  his  hands  the  proceeds  of  collections, 
from  which,  after  deducting  commissions,  etc.,  there  is  a  bal- 
ance due  them,  their  remedy  is  an  action  for  an  accounting. 
(2  Van  Santv.  Eq.  Pr.  160-164  ;  Pars,  on  Oont.  [4th  ed.]  140 ; 
Trustees,  etc.  v.  Stewart,  27  Barb.  553  ;  McMahon  v.  Rauhr, 
47  N.  Y.  67 ;  Bailey  v.  Bancker,  3  Hill,  188.)  The  allega- 
tion that  defendant  has  neglected  to  pay  the  taxes  and  water 
rates  out  of  the  rent  collected  and  that  he  has  retained  that 
amount  and  has  wrongfully  converted  and  appropriated  it  to 
his  own  use  does  not  change  the  fact  as  alleged,  that  he  simply 
failed  to  perform  his  alleged  contract.  It  does  not  make  it  an 
action  of  tort.  (Conaughty  v.  Nichols,  42  N.  T.  83 ;  Austin 
v.  Rawdon,  44  id.  63.)  If  by  the  delay  the  plaintiffs  are  or 
are  not  liable  to  be  prejudiced,  they  may  file  a  bill  to  compel  de- 
fendant to  make  such  an  application  of  the  money  or  to  dis- 
charge the  lien  of  the  taxes.  (Campbell  v.  Macomb,  4  Johns. 
Ch.  538 ;  Ball  v.  Omaha  Nat.  Bk.,  47  How.  202 ;  Frazer  v. 
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Western,  1  Barb.  Ch.  222.)  The  judgment  is  erroneous  for 
the  reason  that  Brittania  Wakeman  was  made  a  party  plaintiff 
and  allowed  to  recover,  notwithstanding  she  was  not  entitled  to 
any  portion  of  the  rents,  Herman  Wakeman,  her  father,  being 
entitled  as  tenant,  by  the  courtesy,  to  the  share  of  her  mother. 
{Leach  v.  Leach,  21  Hun,  381 ;  Hansom  v.  Nichols,  22  N.  T. 
110 ;  Hatfield  v.  Sneden,  54  id.  280 ;  Code,  §§  488,  498.)  There 
can  be  no  recovery  in  this  action,  as  no  amendment  can  be 
granted  changing  the  cause  of  action  or  changing  the  action 
from  law  to  equity.  (Short  v.  Barry,  3  Lans.  143,  147; 
Arnold  v.  Angell,  62  N.  Y.  508 ;  Bradley  v.  Aldrich,  40  id. 
504;  Oraig  v.  Hyde,  24  How.  313;  Mann  v.  FairohUd,  2 
Keyes,  106 ;  Towle  v.  Jones,  19  Abb.  449.) 

Carlisle  Norwood,  Jr.,  for  respondents.  Defendant  by 
asking  the  court  to  direct  a  verdict  in  his  favor  conceded  that 
there  could  be  no  dispute  upon  any  question  of  fact.  (Leggett 
v.  Hyde,  58  N.  Y.  275.)  A  recovery  may  be  had  by  tenant's 
in  common  against  one  who  had  been  duly  constituted  their 
bailiff.  (Laws  of  1880,  chap.  244,  p.  367,  §  102;  3  R.  S.  [7th 
ed.]  2205,  §  4,  note;  Code  of  Civ.  Pro.,  §  1666;  Henderson  v. 
Eason,  9  Eng.  L.  &  Eq.  Rep.  337 ;  Woolever  v.  Knap,  18  Barb. 
265 ;  Coke  upon  Littleton  [2  Butler  &  Har.  notes,  Ch.  323], 
199J,  200J  /  Wheeler  v.  Home,  Willis,  208 ;  Joslyn  v.  Joslyn, 
9  Hun,  388 ;  Dresser  v.  Dresser,  40  Barb.  300 ;  Wash.  Real 
Prop.  [1st  ed.]  420 ;  [3d  ed.]  570.)  If  there  was  any  misjoinder 
of  parties  plaintiff  it  appeared  on  the  face  of  the  complaint 
and  might  have  been  a  ground  of  demurrer.  (Code  of  Civ. 
Pro.,  §  488,  subd.  5.)  Not  having  taken  the  objection  by  de- 
murrer, the  defendant  waived  it.  (Code,  §  499 ;  Patchen  v. 
Peck,  38  N.  Y.  39.)  There  was  no  misjoinder  of  claims  or 
causes  of  action.   (Code  of  Civ.  Pro.,  §  488,  subd.  7 ;  id.,  §  499.) 

Finch,  J.  There  is  but  one  cause  of  action  stated  in  this 
complaint,  and  so  the  exception  grounded  upon  the  idea  that 
there  were  two — one  upon  contract  and  the  other  for  a  tort — 
and,  therefore,  the  plaintiffs  should  have  been  compelled  to 
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elect  upon  which  they  would  stand,  is  not  well  taken.  That 
one  cause  of  action  was  not  merely  for  the  conversion  of  plain- 
tiffs'  money,  but  for  something  more  than  that,  of  which  the 
conversion  was  only  an  element  or  detail.  The  complaint,  in 
connection  with  the  proof  under  it,  showed  that  the  plaintiffs 
and  defendant  were  tenants  in  common  of  certain  real  estate, 
the  revenue  from  which  came  in  the  form  of  rents,  and  to 
three-quarters  of  which  the  plaintiffs  were  annually  entitled ; 
that  the  property  was  subject  to  accruing  charges  for  taxes  and 
water  rents,  payable  to  the  city  of  New  York,  within  whose 
corporate  boundaries  it  was  situated ;  that  the  plaintiffs  jointly 
constituted  the  defendant  their  agent  to  collect  and  receive 
the  rents  accruing  which  belonged  to  them  and  pay  over  the 
share  to  which  they  were  entitled  ;  that  he  further  agreed, 
as  such  agent,  and  in  virtue  of  his  own  interest  in  the  rents,  to 
pay  out  of  them  all  the  annual  taxes  and  water  rents  and  so 
protect  the  property  from  sale ;  that  for  these  services  he  was 
to  receive  a  commission  at  first  of  three  per  cent  and  after- 
ward of  five,  which  was  regularly  allowed  and  paid  to  him ; 
that,  notwithstanding,  he  willfully  neglected  and  refused  to  per- 
form the  stipulated  duty,  in  that  he  did  not  pay  the  taxes  and 
water  rents,  but,  falsely  representing  that  he  had  done  so,  con- 
verted to  his  own  use  the  money  of  the  plaintiffs  set  apart  for 
that  purpose  and  agreed  to  be  so  appropriated,  and  neglected 
and  refused  to  apply  his  own  proportion  of  such  rents  to  the 
discharge  of  his  share  of  such  incumbrances.  The  cause  of 
action  thus  pleaded  and  proved  rested  upon  a  contract  relation 
taking  the  place  of  the  tenancy  in  common  and  superseding 
the  ordinary  rights  and  duties  flowing  from  that  relation ;  and 
the  gist  of  the  action  is  for  a  breach  of  that  contract  and  to 
recover  damages  for  such  breach  ;  of  which  damages  the  conver- 
sion and  misappropriation  of  the  fund  set  apart  for  taxe6  and 
water  rents  was  both  the  occasion  and  the  evidence.  The  ap- 
pellant so  contends  and  we  shall  certainly  do  him  no  injustice 
if  we  thus  accept  his  view  of  the  cause  of  action  as  founded, 
not  upon  the  mere  conversion  of  the  plaintiffs'  money,  but 
upon  a  breach  of  the  defendant's  duty  under  his  express  con- 
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tract.  Such  a  contract  was  lawful  and  valid.  The  plaintiffs' 
interest  to  be  protected  extended  to  the  entire  payment  of  the 
whole  taxes  and  water  rents  and  not  merely  to  such  proportion 
as  was  equitably  their  debt,  since  the  land  was  bound  for  the 
complete  payment  and  their  property  could  be  taken  for  any 
unpaid  portion.  By  their  agreement,  as  the  action  of  the  de- 
fendant for  many  years  indicated,  he  was  to  hold  so  much  of 
the  gross  rents  as  was  needed  for  the  annual  charges,  as  a  fund 
for  their  payment,  and  pay  over  plaintiffs'  share  of  the  re- 
mainder. His  agreement  bound  him  to  appropriate  his  own 
proportion  of  the  fund  reserved  to  the  discharge  of  the  taxes 
quite  as  much  as  the  plaintiffs'  proportion,  and  when  he  failed 
to  do  so  he  inflicted  a  double  injury ;  for  ho  not  only  con- 
verted and  misappropriated  the  plaintiffs'  money  confided  to 
him  for  a  special  purpose,  but  he  left  the  taxes  and  water  rents 
entirely  unpaid  and  accumulating  at  high  rates  of  interest  until 
the  property  was  advertised  for  sale  and  the  foreclosure  of  an 
outstanding  mortgage  begun  by  reason  of  the  default ;  and  he 
did  this  deceitfully  and  fraudulently,  falsely  lulling  his  ein- 
ployer^  into  security.  There  was  thus  established  a  valid  con- 
tract, upon  a  good  and  sufficient  consideration  fully  and  regu- 
larly paid,  and  a  breach  of  that  contract. 

The  remaining  question  is  one  of  damages.  The  plaintiffs 
were  entitled  to  recover  all  such  as  flowed  naturally  and  prox- 
imately from  the  breach,  and  were  not  limited  to  the  bare 
amount  of  their  share  of  the  rents  misappropriated,  with  the 
lawful  interest  upon  it.  Such  a  recovery  would  not  recom- 
pense their  loss,  or  restore  them  to  the  condition  which  would 
have  resulted  from  performance.  Two  other  sources  of  injury 
remain.  The  defendant's  neglect  has  caused  the  taxes  and 
water  rents  to  accumulate  interest  at  a  special  rate  greater 
than  that  ordinarily  allowed  by  law ;  and  the  plaintiffs'  interest 
in  the  lands  is  exposed  to  a  liability  for  the  whole  amount  of 
the  unpaid  taxes  and  to  the  costs  and  peril  of  a  foreclosure. 
They  were  thus  clearly  entitled  to  recover  more  than  their  mis- 
appropriated share  and  interest.  How  much  more  it  is  not 
necessary  in  this  case  to  consider,  for  no  exception  exposes  to 
Sickels  —  Vol.  LV.  26 
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our  review  the  amount  of  damages,  or  the  principles  upon 
which  that  amount  was  determined.  At  the  dose  of  the  case 
there  was  a  request  by  the  defendant  that  the  court  should  di- 
rect a  verdict  in  his  favor,  which  was  refused  and  he  excepted, 
and  then  the  court  directed  the  jury  to  render  a  verdict  for 
the  plaintiffs  for  $2,948.48,  to  which  direction  the  defendant 
again  excepted.  Neither  party  requested  the  submission  of 
any  question  of  fact  to  the  jury,  and  the  defendant  in  no  man- 
ner raised  the  question  of  the  amount  of  damages  for  which  he 
was  liable.  That  question  was  for  the  first  time  suggested  on 
appeal.  It  came  too  late.  We  may  infer  from  the  exact  cor- 
respondence of  the  amount  of  the  verdict  ordered  with  the  re- 
sult of  the  plaintiffs  computation  put  in  evidence,  that  the 
court  awarded  as  damages  the  full  amount  of  unpaid  taxes 
and  water  rents  with  seven  per  cent  interest,  upon  the  ground 
that,  by  the  misconduct  of  defendant^  their  land  was  left  liable 
for  that  amount ;  but  if  so,  the  correctness  of  that  view  was  in 
no  manner  challenged,  and  seems  to  have  been  adopted  with 
the  tacit  acquiescence  of  both  parties  on  the  trial.  The  atten- 
tion of  the  court  was  in  no  respect  drawn  to  the  question,  and 
no  ruling  was  sought  upon  it.  The  final  exception  was  general 
and  to  the  right  of  the  plaintiffs  to  have  a  verdict  at  all,  and 
wholly  failed  to  raise  the  specific  question  of  its  correct  amount. 
While,  therefore,  it  may  well  be  that  a  grave  question  of 
damages  might  have  been  presented,  it  is  not  here  and  re- 
quires no  ultimate  determination. 

The  appellant  claims  that  there  was  a  defect  of  parties  plain- 
tiff; that  plaintiff  Brittania  Wakeman  had  no  interest,  her 
father,  the  plaintiff  Herman  Wakeman,  being  entitled  to  the 
one-fourth  as  tenant  by  the  curtesy.  The  court  must  have 
found,  and  might  have  done  so  from  the  proof,  that  the  con- 
tract was  made  with  all  the  plaintiffs  jointly,  and  that  Brittania 
had  an  interest  in  securing  the  payment  of  taxes  and  water 
rents  by  reason  of  her  ownership  in  remainder,  and  so  was  a 
proper  party  plaintiff. 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed,  with  costs. 
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Rapallo,  Earl  and  Daotorth,  J  J.,  concur ;  Rugkb,  Ch.  J., 
dissents ;  Andrews  and  Miller,  JJ.,  not  voting. 
Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Will  of  William  Sud- 
long,  deceased. 

A  surrogate  has  no  authority  to  make  an  ex  parte  order,  decreeing  an  allow- 
ance payable  oat  of  the  estate  to  a  special  guardian  of  an  infant  unsuc- 
cessfully contesting  the  probate  of  a  will ;  notice  to  the  other  parties 
interested  in  the  estate  is  requisite. 

Costs  may  be  allowed  to  a  special  guardian  in  such  a  case,  but  limited  by, 
and  only  as  specified  in  the  Code  of  Civil  Procedure  (§§  2568-2561). 

it  teems  that  the  compensation  of  the  special  guardian  should  come  either 
from  the  infant  or  his  estate,  and  that  if  any  part  of  such  estate  was  be- 
fore the  surrogate  or  under  his  control  he  might  have  ordered  the  com- 
pensation to  be  paid  out  of  it. 

(Argued  October  6, 1885 ;  decided  October  13,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  Jnly  8, 1884, 
which  reversed  an  order  of  the  surrogate  of  Monroe  county, 
granting  an  allowance  for  compensation,  fees  and  disburse- 
ments to  a  special  guardian.     (Reported  below,  33  Hun,  235.) 

The  material  facts  are  stated  in  the  opinion. 

&  A.  Naeh  for  appellant.  The  court  below  erred  in  decid- 
ing that  allowances  to  special  guardians  in  Surrogate's  Court 
are  costs,  the  amount  and  allowance  of  which  are  fixed  by  the 
Code,  and  to  be  entered  in  the  decree.  (Code,  §§  2,  17,  2530, 
2566 ;  Kedf.  Surr.  Pr.  [2d  ed.]  769,  note  ;  McOue  v.  OPHara,  5 
Redf .  Surr.  Rep.  336  ;  Foster  v.  Kane,  1  Demarest,  67 ;  Schell 
v.  Hewitt,  id.  249,  251-2;  2  Bliss'  Code,  notes  to  §  2559.) 
Allowances  to  special  guardians  are  made  by  the  court,  and 
always  made  ex  parte  and  by  an  order.    (Rule  50.) 

J.  A.%  Stxdl  for  respondent.  An  allowance  to  the  special 
guardian,  if  made  at  all,  should  have  been  made  by  the  decree 
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itself,  and  form  a  part  thereof.  (Code  of  Civ.  Pro.,  §§  2558, 
2559.)  This  being  purely  a  question  of  allowance  of  costs,  is 
controlled  by  the  provisions  of  the  Code  of  Civil  Procedure 
on  the  subject,  notwithstanding  the  proceedings  to  probate 
the  will  were  before  the  Code  took  effect.  (Matter  of  Sexton, 
1  Demarest,  3 ;  Forster  v.  Kane,  id.  67.)  The  right  to  costs  does 
not  accrue  till  the  termination  of  the  action  or  proceeding  to 
which  they  relate.  (Smith  v.  Casilers,  5  Wend.  Si;  Super- 
visors v.  Briggs,  3  Denio,  173;  Moore  v.  Westervelt,  14 
How.  Pr.  279;  Hunt  v.  Middlebrook,  id.  300;  Rich  v. 
Hwon,  1  Duer,  617.)  This  rule  applies  to  proceedings  in 
Surrogate's  Courts,  (flatter  of  Mace,  4  Redf.  325  ;  Matter  of 
Sexton,  1  Demarest,  3 ;  Forster  v.  Kane,  id.  67.)  Before  the 
Revised  Statutes,  a  surrogate  had  no  authority  to  award  any 
costs  or  allowances  whatever.  (  Walton  v.  Howard,  1  Demarest, 
105  ;  Noyes  v.  Aid  Soc,  70  N.  Y.  483.)  Before  the  Code  of 
Civil  Procedure  all  the  authority  that  existed  for  such  allow- 
ances was  by  two  statutes.  (2  R.  S.  223,  §  10,  pt.  3,  chap.  2, 
tit.  1 ;  Laws  of  1870,  chap.  359,  p.  828.)  Both  these  statutes 
were  repealed  by  the  General  Repealing  Act,  which  took 
effect  simultaneously  with  part  2  of  the  Code  of  Civil  Pro- 
cedure. (Laws  of  1880,  chap.  245 ;  Matter  of  Sexton,  1 
Demarest,  4.)  An  allowance  to  a  special  guardian  of  an  unsuc- 
cessful defendant  is  treated  as  "  costs."  (Code,  §§  2558,  subd.  3, 
2561 ;  Dubois  v.  Brown,  1  Demarest,  317 ;  Walton  v.  Hoimrd, 
id.  103 ;  Forster  v.  Kane,  id.  67 ;  Estate  of  Withers,  2  Civ. 
Pro.  Rep.  169.)  The  general  rules  of  practice  cannot  be  made 
to  abrogate  the  Code  or  statutes.  (Gomry  v.  McGlynn,  84 
K  T.  284 ;  People  v.  Bruff,  9  Abb.  K  0.  15J ;  Rice  v. 
Ehle,  55  N.  T.  518.) 

Per  Curiam.  The  will  of  Milton  Budlong,  deceased,  was 
presented  to  the  Surrogate's  Court  of  Monroe  county  for  pro- 
bate, and  a  special  guardian  was  appointed  for  two  infants 
who  were  the  sole  contestants.  The  contestants  were  unsuc- 
cessful and  a  decree  was  entered  admitting  the  will  to  probate. 
A  few  days   thereafter,  on  the  ex  parte  applicatiori  of  the 
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special  guardian,  without  any  notice  to,  or  hearing  by  the 
other  parties  interested  in  the  estate,  an  order  was  made  by 
the  surrogate  allowing  the  special  guardian  $1,000  for  his  com- 
pensation, fees  and  disbursements  as  such  special  guardian,  and 
ordered  that  sum  to  be  paid  by  the  special  administrator  out  of 
the  assets  of  the  estate  of  the  testator.  From  that  order  the 
special  administrator  and  executors  named  in  the  will  appealed 
to  the  General  Term  where  the  order  of  the  surrogate  was  re- 
versed, and  then  the  special  guardian  appealed  to  this  court. 
The  order  of  the  surrogate  was  erroneous  and  should  have 
been  reversed  for  two  reasons.  First,  it  could  not  legally  be 
made  without  notice  to  the  other  parties  interested  in  the 
estate.  It  is  a  fundamental  rule  of  law  that  the  property  of 
one  cannot  be  taken  and  given  to  another  without  some  notice 
and  hearing,  or  opportunity  to  be  heard  ;  and  this  $1,000  could 
not  be  taken  from  those  who  were  entitled  to  the  estate,  and 
transferred  to  the  pockets  of  the  special  guardian  without  some 
notice  and  opportunity  to  be  heard.  Second,  the  special  guard- 
ian was  appointed  to  look  after  and  protect  the  interests  of  the 
infants.  He  had  no  duty  whatever  to  discharge  in  reference 
to  the  estate  of  the  testator,  and  there  was  no  authority  what- 
ever to  order  the  compensation  of  the  special  guardian  to  be 
paid  out  of  the  estate.  His  compensation  should  either  come 
from  the  infants  or  their  estate,  and  if  any  part  of  the  estate 
of  the  infants  was  before  the  surrogate  or  under  his  control,  he 
could  have  ordered  the  compensation  to  be  paid  out  of  that, 
but  not  out  of  the  estate  generally.  ( Union  Ins.  Co.  v.  Van 
Rensselaer,  4  Paige,  85  ;  OoU  v.  Cook,  7  id.  521,  544.)  The 
Code  of  Civil  Procedure  now  regulates  costs  in  Surrogates' 
Courts  to  be  paid  out  of  the  estate ;  and  an  unsuccessful  con- 
testant of  the  probate  of  a  will  can  generally  have  no  costs 
payable  out  of  the  estate.  But  if  he  be  a  special  guardian  for 
an  infant  appointed  by  the  surrogate,  or  is  named  as  an  exec- 
utor in  a  paper  propounded  by  him  in  good  faith  as  a  last 
will  and  testament,  then  although  an  unsuccessful  contestant 
he  may  have  costs  out  of  the  estate  as  specified  in  the  Code. 
(§§  2658,  2559  2560,  2561.) 
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We  are,  therefore,  of  opinion  that  the  order  of  the  Gen- 
eral Term  should  be  affirmed,  with  costs. 
All  concur. 
Order  affirmed. 


If  Or  *"" '% 


In  the  Matter  of  the  Accountings  of  David  Hawlby,  as  Ex- 
ecutor, and  as  Testamentary  Guardian  and  Trustee,  etc. 

The  provisions  of  the  Code  of  Civil  Procedure  regulating  the  method  by 
which  a  review  of  errors  on  a  trial  before  a  surrogate  may  be  secured, 
and  providing  for  a  loss  of  a  right  of  review  unless  such  methods  are 
regularly  pursued,  furnish  and  limit  the  only  remedy  against  such  errors. 

The  power  of  a  surrogate  to  open  or  vacate  a  decree  of  his  court  is  limited 
to  cases  where  "  fraud,  newly-discovered  evidence,  clerical  error,  or  other 
sufficient  cause"  of  a  like  nature  are  shown.  (Code  of  Civ.  Pro.,  §  2481, 
subd.  6.) 

An  adjudication  made  by  a  surrogate  in  a  proceeding  to  which  a  minor, 
regularly  represented  in  accordance  with  the  practice  of  the  court,  was  a 
party,  has  the  same  effect  as  a  similar  adjudication  between  adults,  and 
his  relief  from  an  erroneous  or  irregular  adjudication  is  the  same  except 
as  to  the  time  within  which  an  application  for  relief  from  an  irregular 
judgment  must  be  made  (Code  of  Civ.  Pro.,  §  2742.) 

Accordingly  held,  that  an  order  was  erroneous  which  vacated  decrees  of  a 
surrogate  upon  settlement  of  the  accounts  of  H.  as  executor,  and  as  tes- 
tamentary guardian,  where  the  order  was  granted  on  petition  of  the  cestui 
que  trust  after  he  became  of  age,  which  simply  alleged  that  some  of  the 
determinations  of  the  surrogate  were  erroneous  as  matter  of  law,  with- 
out any  proof  or  suggestion  of  fraud,  newly -discovered  evidence,  clerical 
error,  or  other  similar  cause  of  complaint. 

If  a  court  of  record  has  inherent  power  over  its  own  records  to  modify, 
annul  and  vacate  them  independent  of  any  special  statutory  authoilty 
(as  to  which  qwsre),  it  belongs  exclusively  to  the  court  whose  records  are 
in  question  and  may  not  be  exercised  for  it  by  an  appellate  tribunal. 

In  re  HawUy  (36  Hun,  258),  reversed. 

(Argued  October  6, 1885  ;  decided  October  20,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  12,  1885, 
which  reversed  an  order  of  the  surrogate  of  the  county  of 
Westchester,  denying  an  application  of  Adam  M.  Singer  to 
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open,  vacate,  or  modify  certain  decrees  of  said  surrogate,  and 
which  granted  the  application.   (Reported  below,  36  Hun,  258.) 
The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellant.  The  surrogate  had  jurisdic- 
tion to  make  the  decrees  sought  to  be  set  aside  in  this  proceed- 
ing. (Code,  §  3347,  subd.  11.)  As  the  present  application 
was  not  made  until  more  than  seven  years  after  the  rendering 
of  the  decree  of  October  31,  1877,  and  more  than  five  years 
after  that  of  December  30,  1878,  it  is,  therefore,  absolutely 
barred,  even  if  infancy  constituted  an  error,  in  fact  not  arising 
upon  the  trial,  and  therefore  dehors  the  record.  (Matter  of 
TUden,  98  K  T.  434.)  The  General  Term  had  no  power  to 
open  or  vacate  these  decrees,  the  surrogate  having  had  juris- 
diction to  make  them.  (In  re  Tilden,  98  N.  Y.  434;  Mo- 
Qvflm  v.  Cohoes,  74  id.  387 ;  Hoffman  v.  Etna  Ins.  Co.,  32 
id.  412;  Coffin  v.  Reynolds,  37  id.  640;  R.  R.  Co.  v.  Dows, 
4  J.  &  S.  137 ;  ShotweU  v.  Murray,  1  Johns.  Oh.  316 ;  Chap- 
man v.  Layton,  18  Wend.  417;  Brisbane  v.  Daeres,  5  Taunt. 
7;  Fisher  v.  Gould,  81  N.  Y.  232.)  It  cannot  be  questioned 
but  that  adults  are  concluded  by  these  decrees,  and  where 
infants  have  been  duly  cited  and  represented  by  guardian  ad 
litem,  they  are  just  as  much  bound  as  persons  of  full  age,  and 
courts  of  record  and  general  jurisdiction  will  only  open  or 
vacate  the  decrees  for  the  same  reasons.  The  court  does  its  whole 
duty  when  it  appoints  a  competent  person  to  be  the  infant's 
special  guardian.  (Freeman  on  Judgments,  §  151 ;  Daniels' 
Ch.  Pr.  [5th  ed.J  151 ;  Bricks  Estate,  15  Abb.  Pr.  12;  Phil- 
lips v.  Dusenbury,  8  Hun,  348 ;  Eedf .  on  Suit.  Courts,  557 ; 
Roper  on  Legacies,  191,  192;  Tift  v.  Porter,  8  N.  Y.  516; 
Walton  v.  Walton,  7  Johns.  Ch.  258 ;  Ovey  v.  Broadbent,  L. 
R,  20  Ch.  Div.  676 ;  S.  C,  8  App.  Oas. ;  Young  v.  Carser,  1 
Dev.  &  B.  [N.  C]  360;  Coleman  v.  Coleman,  2  Ves.  Jr.  641, 
Sumner^  note;  Matter  of  Pollock,  3  Redf.  100;  Osborn  v. 
Me Alpine,  4  id.  1.)  No  rule  as  to  specific  legacies  could  apply 
after  the  stock  was  set  apart  to  the  testamentary  guardian  and 
trustee.  (Matter  of  Moffat,  24  Hun,  325 ;  Wagstaff  v.  Lowerre, 
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23  Barb.  226 ;  3  Abb.  Pr.  411 ;  Matter  of  De  Peyster,  4 
Sandf.  Ch.  511.)  The  testamentary  guardian  and  trustee  is 
entitled  to  commissions  upon  the  whole  estate  coming  to  his 
hands,  even  though  he  had  received  commissions  on  the  same 
as  executor.  (Layton  v.  Davidson,  95  N.  T.  203 ;  Hurlburt 
v.  Durante  88  id.  126 ;  Johnson  v.  Lawrence,  95  id.  154 ; 
Prince's  Estate,  1  Tucker,  119 ;  Cram  v.  Oram,  2  Kedf.  244.) 
Section  2742  of  the  new  Code  makes  a  judicial  settlement  of 
an  executor's  account  conclusive  evidence  that  items  allowed  to 
the  accounting  party  for  money  paid  to  legatees  for  necessary 
expenses  and  for  his  services  are  correct.  Infants  are  bound 
by  this  section  the  same  as  adults.  (Brick's  Estate,  15  Abb. 
12.)  There  were  no  allegations  of  fact  proved  to  warrant  courts 
of  record  and  general  jurisdiction  opening  or  vacating  these 
decrees.  (3  R.  S.  [5th  ed.]  179,  §  63 ;  id.  181,  §  81,  subd.  4; 
id.  182,  §  79  ;  id.  179,  §  64.) 

C.  E.  Tracy  for  respondent.  Hawley  was  entitled  to  a 
commission  upon  The  Singer  Manufacturing  Company  stock 
but  once,  if  at  all,  (Ilall  v.  Tryon,  1  Demarest,  276 ;  Schenck  v. 
Dart,  22  N".  Y".  420 ;  Phoenix  v.  Phcmix,  28  Hun,  629 ;  In 
re  Moffat,  24  id.  325.)  All  that  Hawley  ever  received  and 
paid  out  was  the  dividends  upon  the.  stock,  and  upon  them  only 
was  he  entitled  to  a  commission.  (McWharter  v.  Bensofi, 
1  Hopk.  36;  Morgan  v.  Hannas,  13  Abb.  [N.  S.]  361; 
Foley  v.  Eagan,  id.,  note ;  Drake  v.  Price,  5  N.  Y.  430 ;  Slot- 
son  v.  Naylor,  2  Demarest,  257  ;  Meeker  v.  Crawford,  5  Redf. 
450 ;  Tyler  v.  Hart,  id.  450 ;  Young  v.  Young,  id.,  note ; 
Cram  v.  Cram,  2  id.  244.)  The  bare  fact  of  the  appointment 
of  a  guardian  ad  litem  is  not  sufficient  to  prevent  a  re-examina- 
tion or  a  rehearing.  The  whole  duty  of  a  surrogate  is  not 
performed  by  appointing  a  guardian  ad  litem,  nor  is  the  in- 
fant bound  by  the  neglect  of  the  guardian.  (Brick's  Estate,  15 
Abb.  36 ;  Wrights  Accounting,  16  Abb.  [N.  S.]  429  ;  Dobke 
v.  McClaren,  41  Barb.  491 ;  Story  v.  Dayton,  22  Hun,  450 ; 
Tucker  v.  McDermott,  2  Redf.  312.) 
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Rugkr,  Ch.  J.  Reference  to  the  principles  determined  In  re 
Tilden  (98  N.  T.  434)  seems  to  furnish  a  rule,  by  which  this  ap- 
peal must  be  decided.  The  facts  are  quite  similar  to  those  ex- 
isting in  that  case  and  are  substantially  as  follows :  David  Hawley 
and  Charles  M.  Keller  were  named  as  executors  in  the  will  of 
Isaac  M.  Singer,  and  were  also  designated  to  act  as  guardians  and 
trustees  of  the  property  of  the  infant  legatees  named  therein. 
Singer  died  in  July,  1875,  and  his  will  was  admitted  to  probate  on 
the  application  of  Hawley,  January  10,  1876,  and  letters  testa- 
.  mentary  were  then  issued  to  him,  as  sole  surviving  executor 
thereof.  Hawley  proceeded  to  administer  the  estate,  and  filed 
his  account  for  a  final  settlement  as  executor,  on  July  16, 1877. 
Citations  were  thereupon  duly  issued  by  the  surrogate  and  served 
upon  all  parties  interested  in  such  settlement,  and  upon  the  re- 
turn day  thereof  guardians  ad  litem  were  duly  appointed  for  each 
of  the  infant  parties.  Upon  that  and  subsequent  adjourned  days 
such  proceedings  were  had,  that  on  the  31st  day  of  October,  1877, 
said  accounts  were  settled,  and  allowed,  by  the  surrogate  and  a 
decree  was  made  adjusting  the  executor's  liability  and  direct- 
ing a  distribution  of  the  property  remaining  in  his  hands.  He 
was  thereby  directed  to  retain  a  part  of  such  property,  amount- 
ing in  value  to  several  hundred  thousand  dollars,  as  testament- 
ary guardian  and  trustee  for  the  petitioner,  Adam  M.  Singer. 
Twice  thereafter,  once  on  December  28,  1878,  and  again  on 
the  10th  of  January,  1881,  upon  a  proceeding  begun  on  June 
16,  1880,  the  surrogate,  upon  an  appearance  of  all  of  the  parties 
interested,  passed  the  account  of  the  said  Hawley  as  testament- 
ary guardian  and  trustee  for  said  infant  and  rendered  a  decree 
adjudicating  the  rights  and  liabilities  of  the  said  parties  in  their 
relations  to  each  other  as  guardian  and  ward.  In  November, 
1884,  the  said  ward,  having  arrived  at  majority  shortly  before, 
presented  his  petition  to  the  surrogate  asking  that  each  of  said 
several  decrees  be  vacated  and  annulled  on  account  of  certain 
alleged  erroneous  allowances  made  therein  for  disbursements 
and  commissions  to  the  executor  and  trustee,  and  the  neglect 
of  his  guardian  ad  litem  to  make  the  proper  objections  and 
obtain  the  disallowance  of  such  improper  charges  upon  such 
Sigolb  —  Vol.  L V.  27 
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accounting.  This  application  was  denied  by  the  surrogate,  but 
upon  appeal  from  such  decision  the  General  Term  of  the  Su- 
preme Court  reversed  the  decision  of  the  surrogate  and  vacated 
not  only  the  two  decrees  entered  upon  the  accounting  of  the  tes- 
tamentary trustee,  but  also  the  decree  rendered  upon  the  final 
accounting  of  the  executor. 

We  can  find  no  authority  for  the  order  made  by  the  Gen- 
eral Term.  That  court  has  thereby  assumed  to  vacate  several 
decrees  duly  made  by  a  surrogate  in  a  proceeding  regularly 
pending  before  him  and  as  to  which  he  had  duly  acquired 
jurisdiction  over  the  parties  and  subject-matter,  upon  a  mere 
allegation  in  a  collateral  proceeding  that  some  of  his  determi- 
nations were  erroneous  as  matter  of  law.  This  has  been  done 
several  years  after  the  decrees  were  entered  and  without  any 
proof,  or  even  a  suggestion  in  the  petition  therefor,  that  any 
such  fraud  or  clerical  error  had  been  committed,  or  the  exist- 
ence of  evidence  newly  discovered,  or  any  other  cause  render- 
ing such  an  order  proper  under  section  2481  of  the  Code  of 
Civil  Procedure.  To  authorize  one  court  in  collateral  proceed- 
ings to  set  aside  the  judgment  or  decree  of  another,  regularly 
entered,  something  more  is  required  than  proof  of  the  exist- 
ence of  an  erroneous  determination  of  such  court  upon  the 
questions  litigated  therein.  The  due  enjoyment  of  property 
rights,  and  the  repose  of  titles,  which  that  enjoyment  requires, 
renders  it  necessary  that  the  adjudications  of  legal  tribunals, 
upon  which  rights  to  a  large  extent  rest,  should  not  be  lightly 
disturbed  or  arbitrarily  set  aside  and  vacated  after  long  lapse 
of  time,  for  errors  which  should  have  been  discovered  and 
remedied  at  the  time  of  their  perpetration.  Some  excuse  must 
be  shown  by  a  party  why  he  has  not  availed  himself  of  the 
right  of  review  provided  by  the  statute,  and  the  character  of 
such  excuse  is  described  in  section  2481.  That  section  very 
clearly  defines  the  nature  and  characteristics  of  the  proof  neces- 
sary to  authorize  a  proceeding  thereunder,  and  by  its  expres- 
sion of  the  circumstances  under  which  such  an  application  can  be 
made,  very  clearly  implies  that  it  cannot  be  successfully  main- 
tained upon  other  grounds.     The  provisions  of  the  Code  of 
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Civil  Procedure  regulating  the  methods  by  which  a  review  of 
the  errors  occurring  upon  a  trial  before  a  surrogate  can  be 
secured,  and  providing  for  a  loss  of  the  right  of  review  unless 
such  methods  are  regularly  pursued,  also  furnishes  the  strong- 
est implication  that  such  errors  are  not  remediable  by  any 
other  proceeding.  It  was  held  in  In  re  Tilden  (supra),  that 
an  adjudication  made  in  a  proceeding  to  which  a  minor,  regu- 
larly represented  in  accordance  with  the  practice  of  the  court, 
was  a  party,  had  the  same  effect  as  a  similar  adjudication  be- 
tween adults,  and  that  the  relief  which  he  had  from  an  errone- 
ous or  irregular  adjudication  was  the  same  as  that  of  an  adult 
except  in  respect  to  the  period  of  time  within  which  an  appli- 
cation for  relief  from  an  irregular  judgment  must  be  made. 
(Code  of  Civ.  Pro.,  §  2742.  See,  also,  Freem.  on  Judgra.,  §  151 ; 
Dan.  Ch.  Pr.  [5th  Ed.]  p.  151 ;  In  re  Brick's  Estate,  15 
Abb.  Pr.  12 ;  Phillips  v.  Duseriberry,  8  Hun,  348.)  It  was 
also  there  held,  that  in  a  proceeding  wherein  the  surrogate  had 
jurisdiction*  a  minor  had  no  relief,  under  section  2481  of  the 
Code  of  Civil  Procedure,  from  an  erroneous  or  irregular  decree, 
except  upon  the  ground  of  fraud,  clerical  mistake,  newly- 
discovered  evidence  or  other  like  cause,  and  that  such  relief 
must  be  applied  for  within  the  period  prescribed  by  section 
1291  of  the  Code  of  Civil  Procedure.  The  application  of  these 
rules  to  the  case  in  hand  seems  to  us  to  require  the  reversal  of 
the  order  of  the  court  below. 

The  suggestion  made  by  that  court  that  §n  alleged  distinc- 
tion, made  by  the  Code  of  Civil  Procedure  between  intermedi- 
ate, and  final  accountings,  of  a  testamentary  trustee  in  respect 
to  the  effect  of  adjudications  made  in  the  respective  proceed- 
ings, have  no  application  to  decrees  made  and  proceedings 
instituted  before  that  Code  took  effect.  Even  if  the  views  there 
suggested  were  correct  it  was  quite  unnecessary  to  vacate  the 
decrees  for  that  reason,  as  they  would  not  constitute  a  bar  to 
any  subsequent  investigation  of  the  trustees'  accounts,  inas- 
much as  the  surrogate  would  not  have  acquired  jurisdiction  to 
render  the  decrees  complained  of. 

It  is  also  proper  to  say,  with  reference  to  the  claim  made  by 
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the  court  below,  that  every  court  of  record  has  an  inherent 
power  over  its  own  records  to  modify,  amend  and  vacate  them 
independent  of  the  special  authority  conferred  by  statute  ;  that 
if  such  power  exists  it  belongs  exclusively  to  th&  court  whose 
records  are  in  question,  and  cannot  be  exercised  for  it  by  an 
appellate  tribunal.  The  General  Term  has  authority  over  the 
proceedings  of  the  Surrogates'  Courts  only  in  the  cases  provided 
by  the  statute,  and  this  case  is  not,  as  we  have  seen,  brought 
within  the  provisions  of  section  3481,  giving  the  appellate 
court  jurisdiction  of  the  case  upon  appeal. 

We  think,  therefore,  that  the  order  of  the  General  Term 
should  be  reversed,  and  that  *of  the  surrogate  affirmed,  with  ' 
costs. 

All  concur. 

Ordered  accordingly. 


John  Larxin  v.  Louisa  Misland,  Respondent,  Agnes  Misland, 

Appellant. 

A  lessee  of  mortgaged  premises,  as  between  him  and  the  owner,  is  simply 
entitled  to  be  paid  out  of  any  surplus  arising  on  foreclosure  sale,  the  loss 
resulting  to  him  from  the  extinguishment  of  the  lease,  which  is  the  value 
of  the  use  of  the  premises  for  the  remainder  of  his  term,  less  the  rents 
reserved ;  in  the  absence  of  proof,  the  presumption  is  that  the  rents 
reserved  are  the  fair  value  of  the  use  and  that  no  damage  is  sustained 
by  the  lessee. 

Where,  therefore,  a  lessee  and  the  owner  of  the  equity  of  redemption  were 
the  only  claimants  for  the  surplus  arising  on  foreclosure  sale,  and  no 
evidence  was  produced  by  the  former  tending  to  show  that  the  leasehold 
estate  had  any  value  in  excess  of  the  rents.  Held,  that  the  whole  surplus 
was  properly  awarded  to  the  owner. 

(Argued  October  6,  1885  ;  decided  October  27,  1885.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department  made  September  14, 
1883,  which  affirmed  an  order  of  special  term  which  awarded 
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to  defendant,  Louisa  Misland,  the  surplus  arising  on  foreclosure 
sale  herein. 

Said  defendant  claimed,  as  owner  of  the  equity  of  redemp- 
tion, the  only  other  claimant  was  Agnes  Misland  who  claimed 
to  be  entitled  to  a  portion  thereof,  as  lessee  of  the  mortgaged 
premises.  No  proof  was  made  by  the  lessee  as  to  the  value  of 
the  leasehold  estate. 

Charles  N.  Judson  for  appellant.  The  surplus  arising  on  a 
foreclosure  stands  in  exactly  the  same  position  as  the  land.  It 
is  subject  to  all  the  claims  and  liens  that  existed  against  the 
land ;  in  fact  for  all  intents  and  purposes  it  is  the  land,  and  a 
court  of  equity  will  so  treat  it.  (Averill  v.  Zaucks,  6  Barb. 
478;  Every  v.  Edgerton,  7  Wend.  269.)  Agnes  Misland's 
lease  was  a  valid  lien  upon  the  land,  and  her  claim  takes  pre- 
cedence over  that  of  the  owner  of  the  equity  of  redemption. 
(Olarkson  v.  Skidmore,  46  N.  T.  301.) 

Anthony  Bwrrett  for  respondent.  The  respondent  is  the 
owner  of  the  equity  of  redemption,  and  so  named  in  the  com- 
plaint, having  proved  the  fact  before  the  referee.  She  is 
frima  f curie  entitled  to  the  surplus,  unless  some  one  proves  a 
better  right.  (Franklin  v.  Van  Cott,  11  Paige,  129 ;  N.  Y. 
Leg.  Obs.  162.) 

Finch,  J.  This  order  should  be  affirmed,  solely  for  the 
reason  that  Agnes  Misland  did  not  show  the  value  of  her  lease- 
hold estate  in  excess  of  the  rents  reserved,  or  that  it  had  any 
such  value.  We  may  grant  that  the  lease  which  she  produced 
from  Louisa  was  duly  delivered,  and  that  there  was  possession 
under  it,  and  so  that  she  was  entitled  to  be  first  paid  out  of  the 
surplus  the  value  of  her  leasehold  estate  before  any  part  of 
such  surplus  should  go  to  the  lessor  as  owner  of  the  equity  of 
redemption.  But  the  difficulty  remains  that  there  is  no  suffi- 
cient proof  of  any  such  value,  and  so  no  basis  for  an  award  to 
the  lessee.  The  whole  subject  was  fully  discussed  in  Clarksan 
v.  Skidmore  (46  N.  T.  301).    It  was  there  explained  that  the 
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value  of  the  leasehold  estate,  the  earn  lost  by  its  destruction, 
is  what  it  is  worth  over  and  above  the  rent  reserved.  If  its 
value  does  not  exceed  such  rent,  no  loss  results  from  an 
abridgment  of  the  term.  The  occupation  lost  and  the  rental 
saved  balance  each  other.  But  if  the  estate  is  worth  something 
over  and  above  the  rental,  that  excess  is  lost  by  the  destruction 
of  the  term.  In  this  case  no  such  excess  of  value  was  in  any 
manner  established.  The  amount  of  the  rent  reserved  was  not 
shown.  It  consisted  of  a  sum  equal  to  the  interest  on  incum- 
brances, the  number  and  amount  of  which  we  do  not  know, 
and  to  the  insurance  premiums,  taxes  and  water  rents.  What 
this  annual  rental  in  money  amounted  to,  and  how  it  compared 
with  the  actual  annual  value  of  the  leasehold  estate,  is  undis- 
closed, and  so  no  basis  existed  for  estimating  a  possible  loss 
resulting  from  the  extinction  of  the  lease,  and  to  which  Agnes 
was  entitled  as  compensation  out  of  the  surplus  realized.  The 
only  fact  shown  was  that  value  remained  in  the  fee,  over  and 
above  the  incumbrances,  as  indicated  by  the  result  of  the  fore- 
closure sale.  But  the  case  already  cited  determines  that,  while 
the  surplus  realized  may  be  an  element  in  estimating  the  value 
of  the  leasehold,  yet  the  interest  upon  such  surplus  is  not  that 
value.  It  in  no  respect  concludes  the  lessee,  and  so  should 
not  conclude  the  lessor.  In  the  absence  of  proof  to  the  con- 
trary, the  rents  reserved  must  be  presumed  to  be  the  fair" 
annual  value  of  the  use  of  the  land,  and  that  the  fee  is  worth 
more  than  the  incumbrances  as  shown  by  a  foreclosure  sale 
does  not  rebut  or  destroy  that  presumption,'  for  the  interest 
upon  the  value  of  the  fee  is  much  less  likely  to  measure  justly 
the  value  of  the  use  than  the  rental  agreed  upon  by  the  parties 
as  the  fair  value  of  such  use.  The  special  term  was,  therefore, 
justified  in  ruling  that  Agnes  Misland  had  shown  no  loss  by 
the  extinction  of  her  estate  which  should  be  compensated  out 
of  the  surplus. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People,  ex  rel.  Adon  Smith,  Jr.,  Appellant,  v.  The  Com- 

MISSIONEB3  OF  TAXES  AND  AB8EB8MENT8  OF  THE  ClTY  OF  New 

York  et  al.,  Respondents. 

A  committee  of  the  estate  of  a  lunatic  is  not  an  agent  or  trustee  within  the 
meaning  of  the  provision  of  the  Revised  Statutes  (1  B.  S.  889,  §  5,  as 
amended  by  §  2,  chap.  176,  Laws  of  1851),  which  provides  that  every 
person  shall  be  assessed  in  the  town  or  ward  where  he  resides,  for  "  all 
personal  estate  in  his  possession,  or  under  his  control  as  agent,  trustee," 
etc 

The  committee  discharges  a  trust,  but  such  trust  is  in  the  court  whose 
officer  he  is,  and  the  lunatic  is  not  divested  of  his  estate  ;  its  control  and 
management  simply  are  taken  from  him. 

Where,  therefore,  S.f  who  resided  in  the  city  of  New  York,  was  appointed 
committee  of  the  estate  of  a  lunatic,  who  resided  in  Madison  county,  and 
the  board  of  tax  commissioners  of  the  city  assessed  to  S.  "as  committee," 
eta,  the  personal  estate  of  the  lunatic,  held,  that  the  assessment  was 
erroneous,  and  was  properly  vacated. 

R  seems  that  the  personalty  should  have  been  assessed  to  the  lunatic  at  his 
place  of  residence. 

People,  ex  rel.  Smith,  v.  Com'rs,  etc.  (36  Hun,  859),  reversed. 

(Argued  October  6, 1885  ;  decided  October  21,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  8,  1885, 
which  reversed  an  order  of  Special  Term,  reversing  the  action 
of  the  commissioners  of  taxes  and  assessments,  in  the  city  of 
New  York,  in  assessing  to  the  relator  "  as  committee  of  Sidney 
Smith ''  the  personal  property  held  by  him  as  such  committee. 
(Reported  below,  36  Hun,  359.) 

The  material  facts  Are  stated  in  the  opinion. 

William  Man  for  appellant.  The  lunatic  remains  the 
owner  of  his  property  in  spite  of  the  appointment  of  the  com- 
mittee by  the  Supreme  Court.  (3  R.  S.  [5th  ed.]  134,  §§  12, 
17 ;  Code  of  Civ.  Pro.,  §§  2320, 2322,  2343;  McKittip  v.  Mo- 
Killip,  8  Barb.  153 ;  Lane  v.  Schermerhorn,  1  Hill,  97 ; 
PickeragUl  v.  Heady  5  Hun,  170.)  The  committee  is  not  an 
agent,  trustee  or  guardian -within  the  meaning  of  section  5  of 
article  1  of  the  act  in  regard  to  taxation.    (2  R.  S.  [7th  ed.] 
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989 ;  Boardman  v.  Supervisors,  etc.,  85  N".  T.  359 ;  Oriley  v. 
Messere,  7  Johns.  Ch.  139.)  The  committee,  who  is  merely 
the  agent  of  the  court  under  its  order,  and  not  under  any  con- 
tract, deed  or  will,  is  not  taxable,  and  the  person  who  is  the 
real  owner  of  the  property  is  taxable  where  he  resides.  (Matter 
ofKettinger,  9  Paige's  Ch.  62.) 

J).  J.  Dean  for  respondents.  The  relator,  as  committee  of 
Sidney  Smith,  was  liable  to  assessments  for  the  personal  prop- 
erty held  by  him  in  that  capacity.  (2  R.  S.  [7th  ed.]  989,  991.) 
All  of  the  elements  necessary  to  create  a  trustee  exist  in  the 
case  of  a  committee.  He  is  a  person  in  whom  "  some  estate, 
interest  or  power  in  or  affecting  property  of  any  description  is 
vested  for  the  benefit  of  another."  (PickersgiU  v.  Read,  5 
Hun,  170 ;  Orttey  v.  Messere,  5  Johns.  Ch.  139 ;  Person  v. 
Warren,  14  Barb.  494;  Thomas  v.  Bennett,  56  id.  201; 
Fields  v.  Fowler,  2  Hun,  401.)  When  the  committee  is 
appointed,  the  committee,  and  not  the  court,  becomes  the 
trustee  within  the  meaning  of  the  statute.  {Matter  of  Kdlin- 
ger,  9  Paige's  Ch.  62.)  The  term  "trustee,"  as  used  in  the 
statute,  includes  the  relator.  (Duroussicm  v.  United  States,  6 
Cranch,  314,  323  ;  Wakefield  v.  Fargo,  90  K  T.  213 ;  Holmes 
v.  Carley,  31  id.  290;  Chase  v.  N.  T.  C.  B.  B.  Co.,  26  id. 
523.) 

Danforth,  J.  The  relator,  by  an  order  of  the  Supreme 
Court  entered  in  Madison  county,  was  appointed  committee 
of  the  estate  of  one  Smith,  a  lunatic,  who  resided  in  that 
county.  The  relator  lived  in  the  city  of  New  York,  and  its 
board  of  tax  commissioners  assessed  to  him,  "  as  committee," 
the  personal  estate  of  the  lunatic.  Upon  certiorari  the  court 
at  Special  Term  vacated  the  assessment  on  the  ground  that  the 
estate  was  not  in  possession  of  the  relator,  or  under  his  control 
as  "agent,  trustee,  guardian,  executor  or  administrator,"  within 
the  meaning  of  the  statute  (infra).  Upon  appeal  to  the 
General  Term  the  decision  was  reversed. 

There  was  no  question  that  the  property  was  liable  to  tax- 
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ation,  but  the  contention  of  the  relator  is  that  it  should  have 
been  assessed  against  the  lunatic  at  his  place  of  residence. 
This  depends  upon  the  statute  which  prescribes  the  place  in 
which  property  is  to  be  assessed.  The  general  provision  under 
the  Revised  Statutes  (Yol.  1,  tit.  2,  pt.  1,  chap.  13,  art.  1,  §  5), 
as  amended  in  1851  (Laws  of  1851,  chap.  176,  §  2),  so  far  as  it 
relates  to  this  case,  is  that  "  every  person  shall  be  assessed  in 
the  town  or  ward  where  he  resides,  when  the  assessment  is 
made,  for  all  personal  estate  owned  by  him,  including  all  per- 
sonal estate  in  his  possession  or  under  his  control  as  agent, 
trustee,  executor  or  administrator,  and  in  no  case  shall  prop- 
erty  so  held  under  either  of  these  trusts  be  assessed  against  any 
other  person." 

The  relator  cannot  be  regarded  as  "  agent,"  for  that  desig- 
nation, as  we  have  already  held,  only  applies  to  one  whoso 
principal  is  a  non-resident  of  the  State.  {Boardman  v.  Super- 
visors, etc.,  85  N.  Y.  359.)  It  is  obvious  that  he  is  neither 
executor  nor  administrator,  nor  is  he  assessed  as  such,  nor  as 
trustee  or  guardian.  Strictly,  then,  the  statute  has  not  been 
followed.  It  says :  "  When  a  person  is  assessed  as  trustee, 
guardian,  executor  or  administrator,  he  shall  be  assessed  as  such, 
with  the  addition  to  his  name  of  his  representative  character." 
Nor  is  the  style  or  title  by  which  the  relator  is  described  con- 
vertible with  the  statutory  appellations.  The  office  of  com- 
mittee is  as  well  defined  and  specifically  referred  to  in  law  and 
in  the  statutes,  as  that  of  guardian,  executor  or  administrator. 
The  person  filling  either  may  be  said  to  perform  the  function 
of  a  trustee ;  and  had  the  legislature  intended  by  that  general 
word  to  embrace  all  persons  who  might  be  so  described,  it 
is  difficult  to  see  why  they  selected  specific  terms  by  which 
particular  characters  are  indicated  unless  they  intended  to  ex- 
clude others,  nor  why  the  word  "  trustee "  was  coupled  with 
them  unless  it  was  to  be  taken  in  a  technical  sense  and  limited 
in  its  application  to  such  persons  as  might  by  express  appoint- 
ment fill  the  office  and  by  virtue  of  it  hold  the  legal  title  to 
property  as  trustee  under  some  trust  authorized  by  statute. 
Sickels— Vol.  LV.  28 
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A  different  construction  would  deprive  the  prohibition  of  the 
statute  (eupra),  of  any  force.  It  declares  that  "  in  no  case  shall 
property  so  held  under  either  of  these  trusts  be  assessed  against 
any  other  person."  They  are  words  of  limitation  and  include 
only  such  persons  as  are  invested  with  a  delegated  power  under 
one  or  the  other  of  the  terms  referred  to.  Such  is  not  the 
case  with  the  relator, 

A  trust  is  no  doubt  discharged  by  a  committee  of  the  estate 
of  a  lunatic,  but  the  trust  is  in  the  court,  and  the  committee 
acts  under  its  appointment  as  agent,  officer  or  bailiff.  Through 
him  the  court  must  preserve  the  property  intrusted  to  it  and 
therewith  maintain  the  lunatic  and  his  family.  But  the  lunatic 
is  not  divested  of  his  estate  or  property  rights,  and  the  legal  title 
thereto  remains  as  before.  Nothing  has  been  taken  from  him 
but  its  control  and  management  {Beverley's  Case,  Coke's  Eep., 
part  IV,  p.  123 ;  Lane  <&  Groa  v.  8chermerhorny  1  Hill,  97 ; 
MoKUUp  v.  McKffiip,  8  Barb.  552  ;  Code  of  Civ.  Proc,  chap. 
17,  tit.  6),  and  it  is  only  by  statute  that  certain  actions  even 
in  respect  thereto  can  be  brought  in  any  name  save  his.  (Laws 
of  1845,  chap.  112.)  In  a  general  sense  and  for  certain  pur- 
poses an  "  agent "  is  a  trustee ;  yet  it  was  deemed  necessary  to 
bring  such  a  representative  within  the  statute  by  amendment. 
The  duties  of  attorney  or  factor  or  bailee  would  permit  the  same 
interpretation,  and  by  the  Code  regulating  procedure  in  actions 
any  one  with  whom  a  contract  is  made  for  the  benefit  of  an- 
other is  to  be  deemed  a  trustee  of  an  express  trust  and  per- 
mitted to  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  was  prosecuted  (§  449),  but  it  cannot  be  sup- 
posed that  such  a  person  would  be  embraced  within  the  statute 
which  lies  at  the  foundation  of  this  proceeding.  Something 
more  than  a  trust  reposed  in  one  is  required  to  make  him  a 
"  trustee,"  according  to  its  intent.  So  is  it  with  the  "com- 
mittee "  of  a  lunatic.  He  executes  an  important  trust,  but  it 
is  by  virtue  of  a  mere  authority  without  any  interest.  It  would 
seem  to  follow  that  the  relator  as  "  committee  "  could  not  be 
liable  to  assessment  upon  the  property  held  by  him  in  that 
capacity,  but  that  it  should  be  assessed  to  the  lunatic,  its 
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owner,  in  the  place  where  he  resides.  (1  Rev.  Stat.,  title  2,  part 
1,  chap.  13,  art.  1,  §  5.) 

The  order  of  the  General  Term  should,  therefore,  be  reversed, 
and  the  order  of  the  Special  Term  affirmed,  with  costs  in  each 
court. 

All  concur. 

Ordered  accordingly. 


Fanny  B.  Haight,  Respondent,  v.  James  C.  Brisbin  et  al., 

Appellants. 

Where  an  executor  is  empowered  and  directed  by  the  will  to  sell  real  es-         Too""S!Sl 
tate,  in  case  of  gross  negligence  or  bad  faith  on  his  part  in  failing  to  per-  114  907 

form  this  duty,  the  surrogate  has  power  to    remove  him  therefor,  to  |?    ■      ; 

compel  him  to  account,  and  upon  such  accounting  to  charge  him  with  |i24    33 

any  loss  to  the  estate  resulting  from  such  negligence  or  bad  faith.    (Code  too  2wl 

of  Civ.  Pro.,  §§  2605, 2685.)  l88  ^ 

The  surrogate  has  the  same  jurisdiction  in  the  case  of  a  testamentary  trustee. 
(Code  of  Civ.  Pro.,  §§  2807, 2817.) 

Until  a  default  in  this  respect  is  established  before  the  surrogate,  an  action 
to  recover  the  damages  resulting  therefrom  may  not  be  maintained  against 
the  sureties  upon  a  bond  given  by  the  executor  or  trustee. 

The  provision  of  the  Code  of  Civil  Procedure  (§  814),  authorizing  an  action 
for  a  breach  of  the  condition  of  a  bond  given  in  the  course  of  "an  action 
or  special  proceeding"'  has  no  application. 

It  se&nu,  that  in  case  of  a  default,  for  which  the  surrogate  has  no  jurisdic-  „ 
tion  to  give  redress,  the  remedy  of  the  party  injured  is  in  equity,  to 
charge  the  executor,  not  by  action  at  law  upon  his  bond. 

Haight  v.  Brisbin  (86  Hun,  579),  reversed. 

.(Argued  October  6,  1885 ;  decided  October  27,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  97,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  an  order  overruling  a  demurrer  to 
plaintiffs  complaint.    (Reported  below,  36  Hun,  579.) 

This  action  was  upon  a  bond  executed  by  defendant,  Giles  S. 
Brisbin,  with  the  other  defendants  as  sureties,  given  in  pursu- 


220  Hatght  v.  Bbisbin  et  aL  [Oct., 


Statement  of  case. 


ance  of  an  order  of  the  surrogate,  conditioned  that  said  Giles 
S.  Brisbin,  as  executor  and  trustee  under  the  will  of  Catherine 
S.  Bailey,  should  faithfully  discharge  the  trusts,  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate  touching  the  adminis- 
tration of  said  estate. 

The  complaint  set  forth  a  clause  in  the  will  of  said  testatrix 
directing  and  empowering  the  executor  to  sell  and  convey  all 
the  real  estate  of  which  she  died  seized  and  to  invest  and  hold 
the  proceeds  in  trust  under  certain  trusts  declared  therein. 
As  a  breach  of  the  condition  of  the  bond  it  was  alleged  that  the 
executor  was  "guilty  of  gross  neglect  or  bad  faith,  in  failing  to 
sell  said  real  estate  and  invest  the  proceeds  as  required." 

Further  facts  appear  in  the  opinion. 

P.  C.  Ford  for  appellants.  No  action  at  law  can  be  sustained 
against  a  trustee  unless  there  has  been  an  accounting,  or  an 
express  promise  to  pay  a  certain  sum.  (De  Forrest  v.  Par- 
sons, 2  Hall  [Supr.  Ct.],  159 ;  Dias  v.  Brunnell,  24  Wend.  9; 
McOrea  v.  Purmort,  16  id.  460  ;  Duval  v.  Covenfwven,  4  id. 
561 ;  Perry  on  Trusts,  §  17.)  In  whatever  way,  or  for  whatever 
purpose,  or  in  whatever  form  trusts  under  wills  are  created,  they 
are  exclusively  within  the  jurisdiction  of  courts  of  equity.  (2 
Story's  Eq.  Jur.,  §  1058 ;  Hill,  on  Trustees  [Am.  ed.],  518  and 
66,  808  and  note;  Curtis  v.  Smith,  6  Blatchf.  537;  Johnson 
v.  Johnson,  120  Mass.  465 ;  Davis  v.  Coburn,  128  id.  377 ; 
Probate  Court  v.  Kimball,  42  Vt.  320;  Cahoon  v.  Cahoon, 
48  id.  49.)  The  sureties  cannot  be  prosecuted  on  their  bond 
until  the  default  of  the  executor  has  been  first  established  in  a 
proper  proceeding  against  him  in  the  Surrogate's  Court. 
(Code  of  Civ.  Pro.,  §§  2607,  2608,  2609 ;  Hood  v.  Hood,  85 
K  T.  561 ;  People  v.  Barnes,  12  Wend.  492 ;  StiUwell  v. 
Mills,  19  Johns.  304;  Salisbury  v.  Van  Roesm,  3  Hill,  77; 
People  v.  Boioland,  5  Barb.  449  ;  Thayer  v.  Clark,  48  id.  243 ; 
Estate  of  Schofidd,  3  Civ.  Pro.  K.  323 ;  Brown  v.  Balde,  3 
Lans.  287.)  The  bond  in  question  being  taken  by  the  surro- 
gate, an  officer  of  limited  jurisdiction,  in  pursuance  of  special 
statutory  provisions,  as  the  same  statutes  prescribe  the  mode  of 
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its  enforcement,  no  other  can  be  pursued.  {Hood  v.  Hood,  85  N. 
T.  574;  People  v.  Corliss,  1  Sandf.  247 ;  14  Beav.  290 ;  Estate 
ofSchofield,  3  Civ.  Pro.  R  323;  1  Dem.  196;  Redf.  Law  & 
Pr.,  Snrr.  Cts.  [3d  ed.]  402,  403 ;  Hancox  v.  WaU,  28  Hun, 
214 ;  Matter  of  Hunter,  3  Eedf.  175.)  Whenever  the  real 
estate  in  question  is  sold,  the  proceeds  will  become  legal  assets 
in  the  hands  of  the  executor,  for  which  he  will  be  bound  to 
account  before  the  surrogate  as  personal  estate.  {Hood  v.  Hood, 
85  N.  Y.  570 ;  Stagg  v.  Jackson,  1  id.  206.)  Surrogates  have 
now  full  jurisdiction  over  the  accounts  of  testamentary  trustees. 
They  may  compel  a  judicial  settlement  of  their  accounts  and  the 
payment  of  debts  and  legacies.  (Code  of  Civ.  Pro.,  §§  2802- 
2820;  Glover  v.  Holly,  2  Bradf.  291;  Gladding  v.  Follett, 
2  Dem.  58 ;  Daley's  Estate,  1  Tucker,  95 ;  Adair  v.  Brimr 
mer,  74  N.  T.  539 ;  Seaman  v.  Duryea,  11  id.  324.) 

Edward  Fitch  Bullard  for  respondent.  The  executor  is 
personally  liable  for  neglecting  and  refusing  to  sell  the  real 
estate.  (Tiffany  on  Trustees,  670,  671,  680.)  An  action 
like  this  may  be  brought  by  leave  of  the  court,  which  was 
granted  in  this  case.  {Hood  v.  Hood,  85  K".  Y.  567,  573.) 
As  the  surrogate  had  no  jurisdiction,  he  could  never  put  the 
sureties  in  default  under  the  second  condition  of  the  bond. 
{Shettmgtor*  v.  Holland,  53  N.  Y.  371.)  The  sureties  in  this 
case  gave  the  bond  with  their  eyes  open,  and  are  liable  for  prior 
as  well  as  subsequent  acts.  {Schofidd  v.  Churchill,  72  N.  Y. 
565  ;  Code,  §  2596.)  They  are  estopped  from  questioning  the 
jurisdiction  of  the  surrogate  to  require  the  bond.  {Thayer  v. 
CUvrk,  4  Abb.  Ct.  App.  391.)  Formal  objections  to  the  bond 
are  not  fatal.    {Gould  v.  Wilson,  81  N.  Y.  573.) 

Pinch,  J.  The  argument  on  this  demurrer  concedes,  as  a  gen- 
eral rule,  that  the  sureties  upon  the  bond  of  an  executor  or  ad- 
ministrator are  not  liable  until  the  default  of  their  principal 
has  been  established  before  the  surrogate.  {Hood  v.  Hood, 
85  N.  Y.  561.)  The  respondent,  however,  claims  that  the  rule 
is  not  universal  and  admits  of  exceptions,  and  is  not  to  be  ap- 
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plied  in  a  case  where  the  Surrogate's  Court  has  no  jurisdiction 
to  redress  the  specific  wrong  which  forms  the  subject  of  com- 
plaint.    The  causes  of  action  asserted  by  the  plaintiff  were  in 
substance  that  an  executor,  empowered  and  directed  by  the  will 
to  sell  real  estate,  had  been  guilty  of  gross  neglect  and  bad 
faith  in  failing  to  sell  and  invest  the  proceeds;  and  the  action 
to  redress  this  grievance  is  brought  in  the  Supreme  Court  and 
seeks  damages  for  a  breach  of  the  bond.     The  plaintiff  insists 
that  for  this  injury  the  surrogate  can  give  no  redress,  and, 
therefore,  to  require  his  preliminary  adjudication  would  involve 
an  impossible  condition  and  leave  the  injury  inflicted  without  a 
remedy.    If  such  a  case  should  occur,  equity  would  be  quite 
sure  to  furnish  a  remedy,  the  specific  need  of  its  intervention 
being  disclosed  and  all  necessary  parties  being  brought  before 
the  court,  and  that  would  be  the  appropriate  remedy  to  charge 
the  executor  instead  of  an  action  at  law  upon  the  bond.   Trust 
duties  are  peculiarly  the  subject  of  equity  jurisdiction,  and  those 
of  an  executor  or  testamentary  trustee  are  in  the  main  sub- 
jected to  the  surrogate's  control.     We  have  quite  recently 
considered  the  scope  and  boundaries  of  the  jurisdiction  con- 
ferred upon  that  tribunal.     (HyUmd  v.  Baxter,  98  N.  Y.  610.) 
Within  the  principles  there  established  we  discover  no  reason 
for  doubting  the  power  of  the  surrogate  upon  an  accounting  to 
charge  the  executor  with  any  loss  to  the  estate  resulting  from 
negligence  or  bad  faith.    While  it  is  true  that  in  the  firet  in- 
stance that  court  could  not  order  the  sale  of  the  real  estate, 
and  take  upon  itself  the  discretion  and  judgment  committed 
to  the  executor,  it  could  certainly  reach  the  justice  of  the  case 
by  its  power  of  removal  and  its  authority  upon  an  accounting. 
For  gross  neglect,  and  especially  for  bad  faith  on  the  part  of 
an  executor  in  refusing  to  perform  the  duties  of  his  trust  the 
surrogate  may  remove  him  and  settle  and  adjust  his  accounts, 
and  charge  him  with  any  loss  to  the  estate  which  has  resulted 
from  his  misconduct.    (Code,  §§  2685  and  2605.)     Such  gross 
neglect  or  positive  bad  faith  as  would  justify  his  removal 
would  equally  justify  a  redress  of  the  injury  in  the  adjustment 
of  his  accounts.    It  is  no  answer  to  say  that  such  remedy  has 
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been  tried  and  failed.  It  did  not  fail  for  lack  of  jurisdiction, 
but  from  a  judgment  adverse  to  the  application  upon  its 
merits.  (HaigJUv.  Brisbin,  96  N.  Y.  132.)  We  do  not  think 
this  case  comes  within  any  of  the  possible  exceptions  referred 
to  in  Hood  v.  Rood  (supra).  If  the  present  action  can  be 
deemed  one  in  equity  so  also  was  that,  and  it  expressly  decided 
that  no  equitable  action  could  be  maintained  to  charge  the 
sureties  until  the  principal's  default  had  been  adjudged  by  the 
surrogate,  unless  in  certain  exceptional  cases  in  which  the  special 
circumstances  requiring  the  aid  of  equity  are  disclosed.  No 
such  special  circumstances  here  exist,  unless  it  be  held  that 
the  surrogate,  upon  a  proceeding  ending  in  a  removal  of  the 
executor,  and  as  a  consequence  the  adjustment  of  his  accounts, 
could  not  charge  him  with  a  devastavit  produced  by  his  omis- 
sion to  sell  when  he  might  have  done  so,  under  circnmstances 
showing  gross  neglect  and  bad  faith,  and  establishing  a  definite 
consequential  loss  to  the  estate.  Where  there  has  been  a  failure 
to  sell  personal  property  by  an  executor  without  adequate  excuse 
it  is  quite  common  to  charge  him  with  the  resultant  loss,  and  we 
can  see  no  good  reason  why  in  a  proper  case  the  same  remedy 
might  not  be  applied  as  to  the  disposition  of  real  estate.  In  each 
case  there  is  a  wrong  and  a  loss  and,  therefore,  a  devastavit. 
Where  the  executor,  in  bad  faith  and  with  gross  negligence, 
has  withheld  land  from  sale  until  it  has  depreciated  in  value, 
he  has  just  as  completely  wasted  assets  as  if  he  had  willfully 
destroyed  them  or  negligently  permitted  their  injury.  How, 
then,  does  he  completely  account  when  he  accounts  for  but  a 
part  in  its  value  of  what  he  received  ?  And  why  does  not  an 
authority  to  make  him  account  justly  involve  the  right  to 
charge  him  with  a  willful  or  negligent  loss  which  his  own 
misconduct  has  brought  upon  the  estate  S  It  does  not  help 
the  appellants  to  call  the  defendant  a  testamentary  trustee.  In 
that  character  the  surrogate's  jurisdiction  remains.  He  may 
settle  the  accounts  and  is  vested  with  power  of  removal, 
(Code,  §§  2807,  2817) ;  and  that  in  any  case  where  the  trustee 
has  "  improvidently  managed  or  injured  the  property  committed 
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to  his  charge,"  or  been  guilty  of  "  other  misconduct  in  the 
execution  of  his  trust." 

Section  814  of  the  Code  has  no  application  to  the  case. 

The  judgments  of  the  Special  and  General  Terms  should  be 
reversed,  and  the  defendants  appealing  have  judgment  on  the 
demurrer,  with  costs. 

All  concur. 

Judgment  accordingly. 


Alfebd  F.  Dunham,  Respondent,  v.  Edmund  Griswold,  Ap- 
pellant. 

Where  the  parties,  in  settlement  of  a  disputed  claim,  agree  upon  the 
amount  due,  and  the  one  against  whom  the  claim  was  made  executes  a 
written  agreement  to  pay  the  sum  so  fixed,  in  an  action  upon  the  agree- 
ment he  is  precluded  from  setting  up  as  a  defense  that  nothing  was  to 
fact  due. 

A  mere  threat  to  sue  upon  a  claim,  and  to  arrest  the  person  against 
whom  it  is  made  in  such  suit,  or  by  virtue  of  an  execution  which  may 
be  issued  upon  a  judgment  obtained  therein,  is  not  such  duress  as  will 
avoid  a  promise  to  pay  the  claim,  induced  by  the  threat. 

Where  it  is  claimed  that  a  promise  was  obtained  by  duress,  and  it  appears 
there  was  no  arrest  and  no  actual  force  used,  but  simply  threats,  the 
question  as  to  duress  is  ordinarily  one  of  fact,  and  may  not  be  deter- 
mined as  one  of  law. 

It  is  not  sufficient  to  establish  duress  to  show  that  the  threats  were  uttered, 
it  must  be  shown  that  they  constrained  the  will  of  the  promisor,  and  so 
induced  the  promise. 

(Argued  October  12,  1885  ;  decided  October  27,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order        J 
made  February  13,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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James  J.  Fox  for  appellant.  The  alleged  account  stated 
and  agreement  are  not  binding  on  the  defendant,  since  they 
were  executed  by  him  under  duress,  caused  by  threats  of  a 
criminal  prosecution  and  imprisonment  on  a  criminal  charge, 
i.  e.,  the  charge  of  swindling  or  embezzlement.  (Leopold  v. 
Senior,  7 15T.  Y.  Weekly  Dig.  438 ;  Foshay  v.  Ferguson,  5  Hill, 
154 ;  Mathews  v.  Baird,  6  Mass.  506  ;  Sear  v.  Cohen,  45  L.  T. 
589 ;  Haynes  v.  Rudd,  30  Hnn,  238 ;  Tilley  v.  Damon,  11 
Cush.  247 ;  Osborn  v.  Bobbins,  36  N.  Y.  365 ;  1  Greenl.  on 
Ev.,  §  193  ;  2  id.,  §§  121,  301 ;  Bisphara's  Eq.,  §  230.)  The 
burden  of  proof  was  on  the  plaintiff,  at  the  close  of  defend- 
ant's case,  to  either  contradict  and  rebut  defendant's  evidence, 
or  to  show  that  there  was  no  duress,  on  the  ground  that  de- 
fendant could  have  been  successfully  prosecuted  criminally  on 
the  charge  of  swindling  or  embezzlement.  (Appleby  v.  A.  F. 
Ins.  Co.,  54  N."  Y.  253 ;    Waanbough  v.  Cooper,  2  Hun,  428.) 

John  H.  Clapp  for  respondent.     The  statement  of  account 
and  agreement  was  valid  and  binding  upon  the  parties  regard- 
a8t  less  of  the  merits  of  the  original  claim.     (Adams  v.  Sage,  28 

^  N.  Y.  103;  Wehrum  v.  Krum,  61  id.  623;  Kidder  v.  Borro- 

bin,  72  id.  159 ;   Feeter  v.  Weber,  78  id.  337.)     Threat  of 
in  legal  proceedings,  even  including  arrest,  is  not  sufficient  to  con- 

he  stitute  duress.     (Quincy  v.  White,  63  N.  Y.  370.) 

er*    , 

^     I  Earl,  J.     The  plaintiff  claimed  that  prior  to  September, 

go      |       1881,  he  intrusted  the  defendant  with  certain  securities  which 
I       were  to  be  converted  into  money  and  the  proceeds  invested 
I      for  him,  but  that  the  defendant  converted  the  proceeds  to  his 
\     own  use,  and  he  claimed  that  the  defendant  was  indebted  to 
e        i      him  on  account  of  such  proceeds  in  the  sum  of  $9,000  ;  and  to 
,r      /      adjust  the  claim  of  the  plaintiff,  which  we  may  assume  the 
defendant  disputed,  he  settled  with  the  plaintiff   and  an  ac- 
count was  stated  in  which  the  defendant  acknowledged  that 
there  was  $9,000  due  the  plaintiff,  and  he  executed  a  written 
agreement  to  pay  the  plaintiff  that  sum.     This  action  was 
Siokbls  —  Vol.  LV.  29 
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brought  to  recover  the  sum  which  was  thus  adjusted  by  the 
settlement  and  which  the  defendant  thus  agreed  to  pay. 

It  was  no  defense  to  this  action  for  the  defendant  to  prove 
that  he  did  not  owe  the  plaintiff  any  thing.  The  plaintiff 
having  made  a  claim  against  him  and  he  having  disputed  it, 
and  the  parties  having  settled  the  dispute  by  agreeing  upon 
the  amount  due  in  an  account  stated  which  the  defendant 
promised  to  pay,  that  promise  is  founded  upon  a  sufficient  con- 
sideration and  can  be  enforced  against  him  although  he  might 
be  able  to  prove  that  nothing  was  in  fact  due  from  him. 
(Stewart  v.  Ahrenfddty  4  Denio,  189 ;  Wehrum  v.  Kuhn,  61 
N.  Y.  623;  Fester  v.  Weber,  78  id.  334,  337.) 

But  the  defendant  further  claims  that  he  made  the  adjust- 
ment and  promise  and  signed  the  agreement  to  pay  the 
plaintiff  under  duress,  and  hence  that  he  is  not  bound  by  the 
agreement.  The  facts  as  to  the  duress  depend  entirely  upon 
the  evidence  of  the  defendant,  and  it  was,  for  the  trial  court, 
under  all  the  circumstances  of  the  case,  to  determine  to  what 
extent  such  evidence  was  entitled  to  credence.  Upon  the  evi- 
dence it  was  a  question  of  fact  whether  the  agreement  was 
executed  in  consequence  of  any  duress  whatever.  The  court 
could  have  found,  and  we  may  assume  did  find,  that  the  only 
threats  used,  if  any,  were  to  arrest  the  defendant  in  a  civil 
action  for  the  wrong  which  he  had  done  the  plaintiff.  The 
negotiations  for  the  settlement  were  pending  several  days.  The 
defendant  was  not  under  arrest  or  restrained  of  his  liberty  in 
any  way.  Ho  appears  to  have  been  a  business  man  in  the 
full  possession  of  his  faculties,  and  the  plaintiff  was  an  old 
man,  his  uncle.  A  mere  threat  to  sue  the  defendant  and  to 
arrest  him  in  such  suit,  or  by  virtue  of  an  execution  which 
could  be  issued  upon  a  judgment  obtained  therein,  would  not 
be  such  duress  as  would  avoid  a  promise  induced  by  such 
threat.  (1  Pars,  on  Cont.  [5th  ed.]  393 ;  Shephard  v.  Watrous, 
3  Cafnes,  166 ;  Farvier  v.  Walter,  2  Edw.  Ch.  601 ;  Knapp  v. 
Hyde,  60  Barb.  80.)  When  there  is  no  arrest,  no  imprison- 
ment, no  actual  force,  and  it  is  claimed  that  a  promise  was 
obtained   by  duress  per  minas,    then   whether  or  not  the 
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promise  was  obtained  by  duress  must  usually  be  a  question 
of  fact,  and  the  question  cannot  be  determined  as  one  of 
law.  It'  is  not  sufficient  in  such  a  case  to  satisfy  the  trial 
court  that  the  threats  were  uttered ;  but  it  must  also  be  shown 
that  they  constrained  the  will  of  the  promisor  and  induced 
the  promise.  The  trial  court  in  this  case  was  not  bound  to 
believe  the  defendant  when  he  testified  that  he  made  the 
adjustment  with  the  plaintiff  and  signed  the  agreement  to  pay 
him  the  $9,000  solely  in  consequence  of  the  threats.  Whether 
he  did  or  not  was,  under  the  circumstances  disclosed  in  this 
case,  and  from  the  character  of  the  evidence  given,  an  inference 
of  fact  with  which  we  have  no  jurisdiction  to  interfere. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Samuel  T.  Pbbntiss  as  Receiver,  etc.,  Appellant,  v.  William 
I.  Nichols,  Respondent. 

In  an  action  brought  against  a  manufacturing  corporation,  after  recovery  of 
judgment  and  return  of  execution  unsatisfied,  a  receiver  of  its  property 
and  effects  was  appointed.  An  order  was  subsequently  granted  by  the 
court  directing  that  on  payment  of  the  judgment  and  satisfaction  thereof, 
the  order  appointing  the  receiver  should  be  vacated;  thereupon  the  corpo- 
ration turned  out  to  the  judgment  creditor  a  note  owned  by  it  in  payment, 
this  was  accepted,  the  judgment  satisfied  and  said  order  vacated.  The 
note  was  left  by  said  creditor  in  the  hands  of  defendant,  who  was  presi- 
dent of  the  corporation,  and*  he  afterward  collected  the  same.  Another 
receiver  of  said  corporation  having  been  appointed  in  another  action, 
brought  this  action  to  recover  the  money  paid  on  the  note  as  money  be- 
longing  to  the  corporation.  Held,  that  the  action  was  not  maintainable ; 
that  the  note  became  the  property  of  the  creditor,  not  only  by  the  act  of 
the  company,  but  by  the  direction  and  with  the  approval  of  the  court ; 
that  the  new  receiver  gained  no  right  in  regard  thereto  except  to  ques- 
tion the  validity  of  the  payment,  and  this  could  only  be  done  in  an  action 
against  the  creditor,  not  in  an  action  against  his  agent. 

(Argued  October  12, 1885  ;  decided  October  27,  1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  22,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  directed  by  the  court 

This  action  was  brought  by  plaintiff  as  receiver  of  the 
Illuminated  Tile  Company,  a  manufacturing  corporation,  to 
recover  a  sum  alleged  to  have  been  collected  by  defendant  as 
president  of  said  corporation  upon  a  note  owned  by  it,  and  to 
have  been  converted  by  him  to  his  own  use. 

It  appeared  that  the  defendant  formerly  held  a  demand 
against  the  corporation  of  which  he  was  president,  for  moneys 
loaned  to  it ;  this  he  assigned  to  his  son  George  L.  Nichols. 
The  latter  recovered  a  judgment  on  the  demand  against 
the  company,  upon  which  an  execution  was  issued,  and  re- 
turned unsatisfied,  and  an  action  was  thereupon  prosecuted  by 
him  against  the  company  for  the  appointment  of  a  receiver, 
and  such  an  appointment  was  made.  Afterward  James  M. 
Wilbur,  who  stated  in  his  affidavit  that  he  was  the  owner  of 
nine  hundred  and  ninety-seven  of  the  one  thousand  shares  of 
the  capital  stock  of  the  corporation,  applied  by  motion  for 
leave  to  the  company  to  pay  the  judgment  and  to  have  the 
receivership  set  aside  or  terminated.  Upon  his  affidavit  and 
notice  to  the  plaintiff,  upon  whose  application  the  receiver  has 
been  appointed,  an  order  was  made  substantially  directing  the 
receivership  to  be  set  aside  on  the  payment  and  satisfaction  of 
the  judgment  This  payment  was  provided  for  by  the  trans- 
fer of  the  note  of  persons  indebted  to  the  corporation,  and 
upon  that  being  done  the  judgment  was  satisfied,  and  an  order 
was  thereupon  made  .vacating  and  setting  aside  the  preceding 
order  by  which  the  receiver  had  been  appointed. 

The  note  waa  left  in  defendant's  hands  for  collection ;  before 
it  was  paid  the  plaintiff  received  his  appointment  as  receiver 
in  another  action  instituted  by  a  subsequent  judgment  creditor 
of  the  corporation;  said  note  was  thereafter  paid  to  defendant 
as  agent  for  the  owner,  partly  in  money,  partly  in  a  new  note. 

E.  Sprout  for  appellant     The  legal  title  to  the  property  of 
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the  Illuminated  Tile  Co.  vested  in  Pelton,  the  receiver,  upon 
the  filing  of  his  bond.  {In  re  Berry,  26  Barb.  55 ;  Verplank 
v.  Merchants?  Ins.  Co.,  2  Paige,  438.)  The  defendant  Nichok, 
after  Prentiss  was  appointed  receiver,  having  converted  the 
note  to  his  own  use  by  collecting  $6,550. 50  not  then  due,  and 
taking  a  new  note  for  the  $4,000  balance  of  the  $10,550.50 
note  inclusive,  is  liable  to  plaintiff  under  the  law  in  reference 
to  the  estates  of  persons,  in  which  creditors  have  a  right  to 
share  pro  rata.  (Laws  of  1858,  chap.  314,  §  2;  Osgood  v. 
Latyn,  48  Barb.  465 ;  3  Keyesx  521  ;  Robinson,  v.  BamJc  of 
Attiea,  21  N.  Y.  411;  R.  S.  [Edm.  Ed.],  marg.  603,  §  4.) 

Samuel  Sand  for  respondent.  The  company  had  the  right 
and  it  was  its  duty  to  pay  the  judgment  out  of  the  first  moneys 
collected.  (1  R.  S.  693,  §  4.)  The  act  of  the  company  was 
legal,  and  the  receiver  cannot  impeach  or  disaffirm  it.  (Hyde 
v.  Lynde,  4  N.  T.  387.)  The  act  of  the  defendant  was  the 
act  of  the  company,  duly  authorized  and  adopted  by  it  and 
done  for  its  benefit.  {Phillips  v.  Campbell,  43  N.  Y.  272.) 
Proof  that  at  the  time  of  payment  the  corporation  was  in  fact 
insolvent  is  not  conclusive  evidence  that  the  application  or 
payment  was  made  "  in  contemplation  of  insolvency  of  such 
company,"  within  the  meaning  of  the  statute  (2  R.  S.  603,  §  4), 
declaring  such  a  disposition  of  its  property  unlawful  and  void ; 
the  act  must  have  been  done  because  of  existing  or  contem- 
plated insolvency.  {Paulding  v.  Chrome  8.  Co.,  94  N.  Yl 
334.)  The  obligation  to  make  the  application  was  incurred  a 
long  time  before,  and  the  fulfillment  of  the  agreement  relates 
back  to  that  time.  {Castle  v.  Lewis,  78  N.  Y.  131 ;  Paulding 
v.  Chrome  S.  Co.,  94  id.  336.)  The  appointment  of  Guy  R. 
Pelton  as  receiver  being  preliminary  to  final  judgment,  did 
not  dissolve  the  corporation.  {Kincaid  v.  Dwindle,  59  N.  Y. 
548 ;  Dubois  v.  Cassidy,  75  id.  298 ;  Mann  v.  Pentz,  3  id. 
415 ;  Code  of  Civ.  Pro.,  §  1788  ;  2  R  S.  472,  §  85.)  The  court 
has  the  power,  and  in  such  a  case  as  this  its  exercise  is  proper 
on  payment  of  the  plaintiffs  claim,  to  order  the  discontinuance 


230  Pbektiss  v.  Nichols.  [Oct., 

Opinion  of  the  Court,  per  Finch,  J. 

of  the  proceedings  and  the  discharge  of  the  receiver.     (Angell 
v.  SUsbury,  19  How.  Pr.  48.) 

Finch,  J.  A  verdict  for  the  defendant  was  rendered  by  the 
jury  under  the  direction  of  the  court.  There  was  no  contro- 
versy about  the  material  facts.  When  the  Nichols  judgment 
was  paid,  with  the  permission  of  the  court,  and  the  order 
which  appointed  Pelton  receiver  was  vacated  for  that  purpose, 
the  tile  company  was  at  liberty  to  pay  its  debt  subject  only  to 
statutory  restrictions.  It  did  pay  it  by  turning  out  to  the  judg- 
ment creditor  the  note  of  Bartlett,  Bobbins  &  Co.,  for  $10,550, 
which  represented  their  indebtedness  to  the  tile  company. 
The  documentary  evidence  shows  that  fact,  and  the  testimony 
of  the  defendant  confirms  it.  That  note  thus  became  the 
property  of  the  judgment  creditor,  not  only  by  the  act  of  the 
company,  but  by  the  direction  and  with  the  approval  of  the 
court,  which  vacated  the  receivership  for  that  purpose  and 
upon  that  condition.  The  note  remained  in  the  defendant's 
hands  as  the  agent  of  such  owner,  and  when  it  was  ultimately 
paid  to  the  defendant,  partly  in  money  and  partly  in  a  new 
note,  he  received  the  proceeds  still  as  the  owner's  agent,  and 
neither  the  tile  company  nor  the  defendant  had  any  title  to  it 
whatever.  Of  course  it  follows  that  the  new  receiver,  the 
present  plaintiff,  obtained  no  title  to  it  by  his  appointment, 
and  gained  no  right,  except  to  question  the  validity  of  the  pay- 
ment, and  seek  a  recovery  from  the  true  owner  to  whom  the 
transfer  had  been  made.  He  has  not  sued  the  true  owner,  nor 
brought  him  into  court  to  answer,  but  has* sued  the  agent  on  the 
theory  that  the  fund  belonged  to  the  tile  company,  and  was 
being  withheld  and  converted  by  its  officer.  No  such  cause 
of  action  was  established.  On  the  contrary  it  appeared  that  a 
stranger  to  the  action  owned  the  fund,  and  that  the  tile  com- 
pany had  no  title  to  or  interest  in  it  when  the  plaintiff  was 
made  receiver.  It  is  claimed  that  the  payment  to  the  creditor 
was  invalid  because  the  company  was  insolvent.  If  that  is 
fully  established,  it  is  immaterial.  The  payment  was  not  shown 
to  have  been  made  in  contemplation  of  insolvency,  and  the 
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facts  indicate  the  contrary.  And  that  question  could  not  be 
raised  in  an  action  to  which  the  creditor,  who  was  paid,  was  in 
no  manner  a  party.  The  transfer  made,  was  not  to  an  officer 
or  stockholder  of  the  company  and  restrained  for  that  reason. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Solomon  Lokb,   Respondent,  v.  Benjamin  A.   "Willis,   Im- 
pleaded, etc.,  Appellant. 

Where  a  suit  is  discontinued  after  judgment,  the  adjudication  concludes  no 
one  and  is  not  an  estoppel  or  bar  in  any  sense. 

Where,  therefore,  after  j  udgment  in  an  action  for  foreclosure  in  which  a 
grantee  of  the  mortgaged  premises,  who  by  his  deed  assumed  and  agreed 
to  pay  the  mortgage  and  who  appeared,  and  defended  was  sought  to 
be  and  was  held  liable  for  any  deficiency,  the  court,  on  application  of 
plaintiff,  granted  to  him  leave  to  discontinue  the  action  and  to  bring  an 
action  upon  the  bond,  accompanying  the  mortgage ;  and  where,  to  such 
new  action,  the  grantee  was  made  a  party  defendant,  held,  that  he  was 
not  precluded  from  contesting  his  liability  by  the  judgment  in  the  fore- 
closure suit,  but  was  entitled  to  show  an  entire  or  partial  failure  of  con- 
sideration  for  his  agreement  to  assume  the  mortgage,  or  any  defense, 
complete  or  partial,  which  he  could  have  interposed  to  an  action  brought 
by  his  grantor  to  enforce  said  agreement. 

Also  held,  that  after  the  trial  court  had  decided  as  matter  of  law  that  said 
grantee  was  estopped  by  the  former  adjudication,  to  avail  himself  of  the 
error,  he  was  not  bound  to  offer  any  evidence. 

(Argued  October  14,  1885  ;  decided  October  27,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  11,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

Benjamin  A.  Willis  for  appellant.     The  findings  at  Special 


232  Loeb  v.  Willis.  [Oct., 

Opinion  of  the  Court,  per  Eabl,  J. 

Term,  and  the  decree  thereupon  entered  in  an  action  to  fore- 
close a  mortgage  collateral  to  the  bond,  which  is  the  subject  of 
this  action,  are  not  res  adjvdicata,  and  do  not  constitute  an 
estoppel  in  this  action,  the  said  decree  having  been  vacated, 
and  said  foreclosure  action  discontinued  before  the  commence- 
ment of  this  proceeding,  and  there  being,  at  the  time  this  action 
was  tried,  no  subsisting  judgment.  {Mead  v.  Proprietors,  8 
How.  [U.  S.J  274;  Bigelow  on  Estoppel,  29;  Wixon  v. 
Stevens,  17  Mich.  518;  Queen  v.  Butchmgs,  6  Q.  B.  [2  B. 
D.]  300 ;  Ford  v.  Doyle,  44  Cal.  635 ;  Webb  v.  BucUalew,  82 
N.  Y.  555 ;  Carlin  v.  McCatt,  1  Hilt.  389,  399 ;  Audubon  v. 
Evcelsior  F.  Ins.  Co.,  27  N.  T.  216 ;  Lawrence  v.  Banker,  5 
Denio,  216 ;  McLaughlin  v.  McOee,  79  Penn.  St.  217  ;  Free- 
man on  Judgments  [3d  ed.],  §  333  ;  Taylor  v.  Smith,  4  6a. 
133;  Tyler  v.  Willis,  35  Barb.  213;  Carter  v.  Clarke,  7 
Robt.  42.)  The  appellant  had  a  right  to  prove  the  invalidity 
of  the  covenant  to  assume,  .breach  thereof  and  failure  of  con- 
sideration. (Dunning  v.  Leavitt,  85  N.  Y.  30 ;  Flagg  v. 
Munger,  9  id.  483 ;  Smith  v.  Truslow,  84  id.  660 ;  Oarnsey 
v.  Rogers,  47  id.  238 ;  Comstock  v.  Drohan,  71  id.  13 ; 
Cumberland  v.  Codrington,  3  Johns.  Ch.  254.) 

William  Man  for  respondent.  The  evidence  offered  by 
defendant  was  immaterial  even  if  it  had  not  already  been 
passed  on  by  the  court  on  the  same  issue,  and  it  could  not 
affect  the  question  of  Willis'  liability  on  his  assumption  of  the 
debt     (Pullman  v.  Alley,  53  N.  Y.  637.) 

Earl,  J.  In  January,  1875,  the  defendant  "Willis  took  a 
deed  of  real  estate  in  the  city  of  New  York,  from  S.  T.  Meyer, 
which  was  incumbered  by  a  mortgage  held  by  A.  T.  Meyer, 
and  he  assumed  and  agreed  to  pay  such  mortgage.  A.  T.  Meyer, 
the  mortgagee,  subsequently  assigned  the  mortgage  to  the  plain- 
tiff, and  he  commenced  an  action  to  foreclose  the  same,  making 
S.  T.  Meyer,  the  mortgagor,  and  Willis  and  others  defendants. 
Willis  interposed  an  answer  to  the  action  and  appeared  upon 
the  trial  thereof  and  defended  the  same  upon  the  merits.     The 
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plaintiff  recovered  in  the  action  the  usual  foreclosure  judgment, 
by  which  it  was  also  adjudged  that  the  mortgagor  and  Willis 
were  both  responsible  for  any  deficiency  which  should  remain 
after  applying  the  proceeds  of  the  real  estate  upon  the  mort- 
gage. Subsequently,  and  before  proceeding  to  a  sale  under 
that  judgment,,  the  plaintiff  made  a  motion  to  the  court  for 
leave  to  discontinue  the  foreclosure  action,  and  to  allow  him  to 
bring  suit  upon  the  bond  accompanying  the  mortgage.  The 
motion  was  granted  and  an  order  was  entered  discontinuing 
the  foreclosure  action.  Thereafter  this  action  was  commenced, 
to  enforce  against  the  mortgagor  and  against  Willis,  on  his 
agreement  to  pay  the  mortgage,  the  whole  amount  due 
thereon.  In  his  complaint  the  plaintiff,  among  other  things, 
alleged  the  foreclosure  action,  that  Willis  interposed  an 
answer  therein  upon  the  merits,  that  the  issue  raised  by  the 
answer  came  on  for  trial,  that  Willis  appeared  and  offered  evi- 
dence upon  the  trial  to  sustain  the  issues  on  his  part,  which 
evidence  was  received  and  considered,  that  the  court  after  due 
deliberation  thereon  filed  a  decision  containing  findings  of  fact 
and  of  law  which  remained  on  the  files  of  the  court,  and 
which  ordered  judgment  upon  the  issues  in  favor  of  the  plain- 
tiff directing  a  foreclosure  of  the  mortgage  and  a  sale  of  the 
premises  thereby  mortgaged,  and  that  the  plaintiff  should  have 
judgment  against  the  defendants  Meyer  and  Willis  for  any  de- 
ficiency, after  applying  the  proceeds  of  the  foreclosure  upon  the 
debt ;  and  he  alleged  that  the  liability  of  Willis  to  pay  the 
bond  secured  by  the  mortgage  had  been  already  adjudged  by  the 
court.  He  further  alleged,  that  upon  his  application,  an  order 
was  made  permitting  him  to  discontinue  the  foreclosure  action 
without  costs,  and  discontinuing  the  same  and  permitting  him 
to  bring  an  action  upon  the  bond.  Willis  in  his  answer,  among 
other  things,  denied  that  there  was  any  adjudication  binding 
upon  him,  and  alleged  that  on  the  17th  day  of  December,  1874, 
it  was  agreed  by  and  between  him  and  the  defendant  Meyer, 
his  grantor,  that  in  consideration  that  he  would  purchase  the 
real  estate  referred  to  in  the  complaint,  and  assume  the  pay- 
ment of  the  mortgage,  he,  Meyer,  would  lease  the  real  estate 
Siokbl8  —  VOL.  LV.  30 
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of  him  upon  the  conveyance  of  the  same  to  him  for  the  term 
of  two  years,  and  pay  him  therefor  $4,400  for  the  first  year, -and 
$4,800  for  the  second  year,  and  also  pay  certain  taxes  then 
due  upon  the  real  estate,  and  that  he  would  also  procure  an  ex- 
tension of  time  in  which  to  pay  the  mortgage ;  that  in  pursu- 
ance of  such  agreement,  and  relying  thereupon,  he,  Willis,  took 
the  conveyance  of  the  real  estate  and  assumed  the  payment  of 
the  mortgage ;  that  Meyer  wholly  and  entirely  failed  in  every 
respect  to  comply  with  his  agreement  or  to  carry  out  the  same. 
Upon  the  trial  the  plaintiff  offered  in  evidence  the  bond 
and  mortgage  and  the  assignment  thereof  to  him,  and  the 
deed  of  the  real  estate  to  Willis,  which  contained  the  covenant 
and  agreement  on  his  part  to  assume  and  pay  the  mortgage. 
He  further  offered  in  evidence  the  judgment-roll  in  the  action 
referred  to  in  the  complaint  and  the  order  made  at  Special  Term 
discontinuing  the  foreclosure  action  ;  and  then,  after  a  com- 
putation of  interest,  he  rested  his  case.  The  defendant  Willis 
then  offered  in  evidence  a  contract  between  his  grantor,  Meyer, 
and  himself,  to  which  the  plaintiff  objected,  upon  the  ground 
that  the  facts  had  been  passed  upon,  and  the  objection  was  sus- 
tained, and  Willis  excepted.  Willis  then  offered  himself  as  a 
witness  on  his  own  behalf  and  was  asked  by  his  counsel  this 
question :  "  Please  state  what  contract,  if  any,  between  your- 
self and  Meyer  was  made  at  the  time  the  transfer  of  the 
property  in  question  was  made  to  you  ? "  This  was  objected 
to  by  the  plaintiff  on  the  same  ground  and  the  objection 
sustained.  Willis'  counsel  then  offered  to  show  that  at  the 
time  the  real  estate  was  conveyed  to  him  a  written  contract 
was  made  between  him  and  Meyer,  to  the  effect  that  if  he  would 
assume  the  payment  of  the  mortgage  Meyer  would  hire  the 
property  from  him  for  two  years,  at  the  rate  of  $4,400  for  the 
first  year,  $4,800  for  the  second  year,  and  pay  all  the  taxes  and 
assessments  on  the  property  and  have  the  payment  of  the 
mortgage  extended  five  years,  and  that  Meyer  would  also 
assume  the  mortgages  on  other  property,  which  Willis,  by  the 
terms  of  the  agreement,  was  to  convey  to  him ;  and  that  Meyer 
failed  in  every  respect  to  comply  with  any  of  his  stipulations ; 
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that  he  only  paid  rent  for  three  months,  and  that  the  mort- 
gages on  the  other  property  were  foreclosed,  and  that  Willis 
had  to  pay  all  the  taxes  and  assessments  which  Meyer  agreed 
to  pay,  and  had  to  bid  the  property  in,  and  this  evidence  was 
excluded. 

It  thus  appears  that  the  trial  court  held  that  the  adjudication 
in  the  foreclosure  action  absolutely  estopped  Willis  and  pre- 
cluded him  from  giving  any  evidence  to  defeat  or  diminish 
the  plaintiffs  recovery  against  him.  In  this  we  think  there 
was  error. 

The  foreclosure  action  was  discontinued  and  all  the  pro- 
ceedings therein  thus  annulled.  There  was  no  longer  any 
record  or  adjudication  in  that  action  which  bound  any  one. 
By  the  discontinuance  of  an  action  the' further  proceedings  in 
the  action  are  arrested  not  only,  but  what  has  been  done 
therein  is  also  annulled,  so  that  the  action  is  as  if  it  never  had 
been.  If  a  suit  be  discontinued  at  any  stage,  or  the  judgment 
rendered  therein  be  set  aside,  or  vacated,  or  reversed,  then 
the  adjudication  therein  concludes  no  one  and  it  is  not  an 
estoppel  or  bar  in  any  sense.  (Bigelow  on  Estoppel,  21; 
Freeman  on  Judgments  [3d  ed.],  §  333 ;  Leonard  v. 
Barker,  5  Denio,  220;  Audithon  v.  Excelsior  Ins.  Co.,  27 
N.  Y.  216.)  After  ruling  as  matter  of  law  that  Willis 
was  estopped  by  the  former  adjudication,  he  was  under  no 
obligation  to  offer  any  evidence,  and  it  cannot  be  said  here 
that  his  offer  was  not  sufficiently  broad  or  specific  because 
we  cannot  tell  what,  but  for  the  erroneous  ruling,  he  might 
have  proved.  It  is  possible  that  he  might  have  brought  his  de- 
fense within  the  rules  laid  down  in  Dunning  v.  Leavitt  (85  N. 
Y.  30).  Under  that  decision  it  was  his  right  to  prove,  if  he  could, 
either  an  entire  or  a  partial  failure  of  consideration  for  his  as- 
sumption of  the  mortgage,  and  he  could  establish  any  defense, 
complete  or  partial,  as  against  the  plaintiff  which  he  could  have 
interposed  to  an  action  brought  by  his  grantor  to  enforce  his 
contract  of  assumption.  If  the  facts  alleged  by  him  in  his 
answer,  and  offered  by  him  to  be  proved,  were  true,  he  certainly 
would  have  had,  to  some  extent  at  least,  a  defense  to  the  plain- 
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tiff's  action.  We  cannot  say  that  the  erroneous  rulings  did  not 
prejudice  Willis,  and  we  think  the  case  should,  therefore,  go 
back  and  he  tried  under  a  correct  ruling  as  to  the  law  and  a 
proper  application  of  the  principles  laid  down  in  l)urming  v. 
LeavitL 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


The  People,  ex  rel.  Smith  Lent,  Respondent,  v.  Joseph  B. 
Carr,  Secretary  of  State,  Appellant. 

The  provision  of  the  State  Constitution  (Art.  6,  §  13),  declaring  that  "  no 
person  shall  hold  the  office  of  justice  or  judge  of  any  court  longer  than 
until  and  including  the  last  day  of  December  next  after  he  shall  be 

>  seventy  years  of  age/'  does  not  apply  to  a  person  holding  the  office  of 
surrogate  ;  such  office  is  not  that  of  "  justice  or  judge,"  within  the  mean- 
ing of  said  provision. 

(Argued  October  13,  1885  ;  decided  October  27,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  16, 
1885,  which  affirmed  an  order  of  Special  Term  directing  a  per- 
emptory writ  of  Tnandamus  to  issue  to  defendant,  requir- 
ing him  to  give  notice  of  the  election  of  a  surrogate  in  and  for 
the  county  of  Westchester,  at  the  then  next  general  election. 

The  application  for  the  writ  was  made  upon  the  ground 
that  the  incumbent,  who  was  elected  in  November,  1882,  for  a 
term  of  six  years,  became  seventy  years  of  age  in  July,  1885, 
and  that  in  consequence  thereof,  and  by  virtue  of  section  13 
of  article  6  of  the  State  Constitution,  his  term  would  expire 
on  December  31,  1885. 

C.  F.  Tabor,  and  Calvin  Frost  for  appellant.  The  limi- 
tation of  age  fixed  by  section  13  of  article  6  of  the  Constitution 
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was  unknown  and  contrary  to  the  common  law.  "If,  there- 
fore, the  words  used  be  susceptible  of  two  senses,  one  agree- 
able to,  the  other  against  law,  the  former  sense  shall  be 
adopted."  (Chit,  on  Cont.  80;  Coke  Lit.  42;  2  Bl.  Com. 
380;  Archibald  v.  Thomas,  3  Cow.  284;  Chase  v.  Lard, 
77  N.  Y.  1 ;  MoManus  v.  Gavin,  id.  36 ;  Dwarris  on  Stat. 
695,  706.)  Rarely  and  with  doubtful  propriety  courts,  in 
construing  a  statute,  in  order  to  ascertain  the  intention  of  the 
obscure  provision,  have  been  known  to  resort  to  the  journals 
to  see  what  was  said  on  its  passage.  (Sedgw.  on  Const,  of 
Stat.  [2d  ed.]  19,  204n,  205;  7  Penn.  St.  144;  26  id.  446.) 
The  people  were  the  enacting  body,  and  their  intention  we 
can  only  discover  by  applying  the  usual  and  well-established 
rules  of  construction.  (People  v.  Dayton,  5fr  "N".  Y.  386; 
5  Proc.  &  Deb.  3777,  3916,  3918;  Sedgw.  325.)  Every 
obscure  and  doubtful  passage  is  to  be  explained  according  to 
the  intention  of  the  parties.  (Smith's  Com.  626.)  The  mean- 
ing of  a  word  may  be  known  by  reference  to  the  neighbor- 
ing words.  (Smith's  Com.  656.)  The  words  "judge  or 
justice"  are  to  be  taken  in  their  ordinary  and  familiar  signifi- 
cation and  import.  (Smith's  Com.  661.)  Sedgw.  on  Const. 
219;  Nevsall  v.  People,  3  Seld.  97.)  An  intent  to  change  an 
existing  law  should  clearly  appear.  {Lee  v.  Forman,  3  Mete. 
[Ky.]  114;  Sedgw.  on  Const  246;  Sieber's  rules  in  note.) 
The  surrogate  does  not  hold  the  office  of  judge  or  justice  of 
any  court.  He  holds  the  office  of  surrogate.  ( Tonnde  v.  Hall, 
4  Comst.  140;  2  Bl.  Com.  87;  Settle  v.  Van  Evrea,  49  N.  Y. 
280 ;  People  v.  Mann,  97  id.  535 ;  Brictts  Estate,  15  Abb. 
Pr.  12 ;  Dayton's  Surr.  [3d  ed.]  65.)  Words  used  in  statutes  and 
constitutions  should  be  understood  according  to  their  popular 
significance  and  common  usage,  and  especially  should  this 
rule  be  applied  to  the  language  used  in  constitutional  provis- 
ions of  which  the  people  are  the  enacting  power.  (  Wenzler 
v.  People,  58  K  Y.  520;  Gibbons  v.  Ogdm,  9  Wheat.  188; 
Webster  v.  Cooper,  14  How.  [U.  S.]  504.)  This  is  so  unless 
there  is  something  in  the  context  or  the  purpose  of  the  act, 
showing  that  they  were  to  be  used  in  a  technical  or  unusual 
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sense.  (ComnumweaUh  v.  Dallas,  4  Dall.  218;  People  v. 
Goodwin,  50  Barb.  562,  Millard  v.  Lawrence,  16  How.  [U. 
S.]  251 ;  Smith's  Com.  on  Const.,  §  481 ;  Potter's  Dwarris  on 
Stat,  and  Const.  143.)  In  construing  the  Constitution  no  resort 
can  be  had  to  the  debates  in  the  constitutional  convention, 
because  not  it  but  the  people  were  the  enacting  body. 
(  Wemler  v.  People,  58  N.  T.  524.)  Legislative  acts,  by  Con- 
gress and  State  legislatures,  are  entitled  to  high  consideration 
by  the  courts  in  the  construction  of  Constitutions  both  Federal 
and  State — especially  when  such  legislation  is  contemporaneous, 
or  nearly  so,  with  the  making  and  adoption  of  the  Constitution. 
(Cohens  v.  Virginia,  6  Wheat.  420 ;  People  v.  Green,  2  Wend. 
274 :  People  v.  Brundage,  78  N.  Y.  403 ;  People  v.  Contstoelr, 
id.  360.) 

Jfcf.  Z.  Cobb  for  respondent.  A  surrogate,  whose  duties  are 
mainly  judicial  in  their  character,  is  a  "judge  of  a  court," 
within  the  meaning  of  section  13  of  article  6  of  the  Constitu- 
tion of  the  State.  (People  v.  Brundage,  78  N.  Y.  403 ;  Peo- 
ple v.  Gardner,  45  id.  812".)  The  application  of  the  restrict- 
ive clause  does  not  depend  upon  the  official  name  or  designa- 
tion of  the  officer,  but  upon  the  nature  or  character  of  the  du- 
ties he  is  to  perform.  {People  v.  Mann,  97  N.  Y.  536.) 

Rapallo,  J.  The  question  to  be  determined  on  this  appeal 
is,  whether  the  provision  contained  in  section  13  of  article  6  of 
the  Constitution,  to  the  effect  that  "  no  person  shall  hold  the 
office  of  judge  or  justice  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age,"  applies  to  persons  holding  the  office  of 
surrogate. 

The  important  judicial  functions  exercised  by  surrogates  may 
afford  reason  for  applying  to  them  a  disqualification  by  age, 
similar  to  that  prescribed  with  respect  to  judges  and  justices  of 
courts  referred  to  in  the  Constitution.  But  the  question  be- 
fore us  is  not,  whether  the  disqualification  should  have  been 
extended  to  those  officers,  or  whether  it  should  be  deemed  by 
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analogy  to  apply  to  them,  but  whether  by  the  terras  of  the  Con- 
stitution they  are  included  in  it  under  the  designation  of  per- 
sons holding  the  office  of  "judge  or  justice  of  any  court." 

For  the  purpose  of  determining  this  question,  it  is  necessary 
in  the  first  place  to  consider  the  context  in  which  the  language 
-quoted  is  used  in  section  13  of  article  6,  and  also  other  provis- 
ions of  article  6  of  the  Constitution,  the  whole  of  that  article 
having  been  adopted  by  the  vote  of  the  people  at  the  same 
time,  in  1869,  as  a  separate  article  known  as  the  judiciary 
article.  Section  2  of  article  6  establishes  a  Court  of  Appeals, 
to  be  composed  of  a  chief  judge  and  six  associate  judges,  to 
bo  elected,  and  to  hold  office  for  the  term  of  fourteen  years. 
Section  6  provides  for  the  continuance  of  the  existing  Supreme 
Court,  to  be  composed  of  the  justices  then  in  office,  with  an 
additional  justice  to  be  elected. 

Section  12  provides  that  the  Superior  Court  of  the  city  of 
New  York  shall  be  composed  of  six  judges,  and  the  Court  of 
Common  Pleas  of  the  same  city,  of  the  three  judges  then  in 
office  and  three  additional  judges ;  the  Superior  Court 'of  Buf- 
falo, of  the  judges  then  in  office  and  their  successors,  and  the 
City  Court  of  Brooklyn,  of  such  number  of  judges,  not  ex- 
ceeding three,  as  may  be  provided  by  law. 

Section  13  provides  for  the  election  of  justices  of  the  Su- 
preme Court  and  of  judges  of  all  the  other  courts  mentioned 
in  section  12,  and  declares  that  the  official  terms  of  the  said 
justices  and  judges  who  shall  be  elected  after  the  adoption 
of  the  article  shall  be  fourteen  years,  and  then  follows  imme- 
diately, in  the  same  section,  the  provision,  "  but  no  person  shall 
hold  the  office  of  judge  or  justice  of  any  court  longer  than 
until  and  including  the  last  day  of  December  next  after  he 
shall  be  seventy  years  of  age."  Section  14  next  follows,  pro- 
viding that  a  compensation  shall  be  established  by  law  for  the 
services  of  the  judges  and  justices  hereinbefore  me?itioned9 
which  shall  not  be  diminished  during  their  official  terms. 

It  must  be  observed  that  up  to  this  point  no  person  has  been 
designated  in  the  Constitution  ap  a  judge  or  justice  of  any 
court  except  the  judges  of  the  Court  of  Appeals,  the  justices 


240        People,  ex  rel.  Lent,  v.  Oahb.       [Oct., 

Opinion  of  the  Court,  per  Rapallo,  J. 

of  the  Supreme  Court,  and  the  judges  of  the  Superior  Court 
and  Court  of  Common  Pleas  of  the  city  of  New  York,  of  the 
Superior  Court  of  the  city  of  Buffalo  and  of  the  City  Court 
of  Brooklyn. 

That  the  limitation  as  to  age  was  intended  to  apply  to  the 
judges  and  justices  of  those  courts  is  too  clear  to  be  capable 
of  misapprehension.  The  only  other  officers  or  body  having 
judicial  powers,  mentioned  in  the  sections  of  article  6,  preceding 
section  13,  are  the  Commission  of  Appeals.  That  high  tribunal 
had  power,  under  section  4,  to  hear  and  determine  certain  of 
the  causes  pending  in  the  Court  of  Appeals,  and  by  section  5,  it 
was  provided  that  the  decisions  of  the  Commission  should  be 
entered  and  enforced  as  the  judgments  of  the  Court  of  Appeals. 
But  the  Commission  was  not  designated  in  the  Constitution  as 
a  court,  nor  the  commissioners  as  judges,  but  as  commissioners, 
and  it  was  therefore  assumed  that  the  disqualification  of  age 
under  section  13  did  not  apply  to  them,  for  it  is  a  matter  of 
history  that  one  venerable  commissioner  held  his  office  without 
question  for  several  years  after  he  had  passed  the  age  of  sev- 
enty, and  in  the  case  of  Settle  v.  Van  Evrea  (49  N.  Y.  280),  it 
was  decided  that  section  27  of  article  6,  which  prohibits  any 
judge  of  the  Court  of  Appeals  from  acting  as  referee,  did  not 
apply  to  a  commissioner,  because  he  was  not  a  judge  of  the 
court. 

All  the  provisions  of  article  6  of  the  Constitution  bearing 
upon  the  question  at  issue,  which  precede  sections  13  and  14, 
have  now  been  examined,  and  we  next  come  to  section  15, 
relating  to  County  Courts.  This  section  continues  the  existing 
County  Courts  and  provides  that  the  judges  thereof  then  in 
office  shall  hold  their  offices  until  the  expiration  of  their  respect- 
ive terms,  and  that  their  successors  shall  be  chosen  by  the  elect- 
ors of  the  counties  for  the  term  of  six  years.  These  judges 
come  literally  withiij  the  words  of  the  Constitution,  for  they 
are  judges  of  courts,  designated  as  such  by  the  Constitution. 
(People  v.  Gardner y  45  N.  Y.  812 ;  People,  ex  rel.  Joyce,  v. 
Brundage,  78  id.  403.)    No  judicial  officer,  other  than  those 
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who  have  been  already  named,  is  in  any  part  of  the  Constitu- 
tion designated  as  a  judge  or  justice  of  any  court. 

Justices  of  the  peace  are  mentioned  in  section  15,  and  they 
exercise  judicial  powers.  Two  justices  of  the  peace,  together 
with  the  county  judge,  compose  Courts  of  Sessions  with  such 
criminal  jurisdiction  as  the  legislature  shall  prescribe,  and  such 
justices  may  also  exercise  jurisdiction  to  a  limited  extent  in  civil 
cases,  and  may  hold  courts  for  that  purpose.  At  the  same  time 
they  exercise  other  powers.  They  are  in  numerous  sections 
of  the  Constitution  designated,  not  as  judges  or  justices  of  any 
court,  but  as  justices  of  the  peace,  and  are  elected  under  that 
designation,  and  on  these  grounds  it  was  decided  in  the  late  case 
of  People  v.  Mann  (97  N.  Y.  532),  that  they  did  not  come 
within  the  disqualification  by  age  contained  in  section  18  of 
article  6. 

Surrogates  are  throughout  all  the  provisions  of  article  6  des- 
ignated as  officers  by  that  name,  and  not  as  judges  or  justices 
of  any  court.  By  section  15  of  article  6,  it  is  provided  that  the 
county  judge  shall  also  be  surrogate  of  his  county,  but  that  in 
counties  having  a  population  exceeding  forty  thousand,  the  leg- 
islature may  provide  for  the  election  of  a  separate  officer  to  be 
surrogate,  whose  term  of  office  shall  be  the  same  as  that  of  the 
county  judge,  which  is  six  years.  By  section  16  the  legisla- 
ture is  empowered,  on  application  of  the  board  of  supervisors, 
to  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  county  judge  and  of 
surrogate  in  cases  of  their  inability  or  of  a  vacancy.  In  sec- 
tion 25  surrogates  are  coupled  with  justices  of  the  peace  and 
other  local  judicial  officers.  Section  27  refers  to  Surrogates' 
Courts,  and  for  their  relief  authorizes  the  legislature  to  confer 
upon  courts  of  record  in  any  county  having  a  population  ex- 
ceeding four  hundred  thousand,  the  powers  and  jurisdiction  of 
surrogates.  In  no  part  of  the  Constitution  are  surrogates 
mentioned  as  judges  or  justices  of  any  court,  and  at  the  time  of 
the  adoption  of  article  6,  surrogates'  courts  were  not  even 
courts  of  record,  they  having  been  first  declared  to  be  such  in 
the  Code  of  1880. 

Sickels  —  Vol.  LV.  31 
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Reading  the  clause  of  section  13,  which  imposes  the  disquali- 
fication by  reason  of  age,  in  connection  with  all  the  other  pro- 
visions referred  to,  it  seems  to  us  more  reasonable  to  suppose 
that  the  people  who  voted  for  the  adoption  of  article  6,  under, 
stood  the  disqualification  as  applying  to  persons  who  in  the 
Constitution  itself  were  in  express  terms  designated  as  judges 
or  justices  of  courts,  and  were  popularly  known  as  such  and 
elected  by  those  designations,  than  to  assume  that  the  voters  so 
minutely  analyzed  the  nature  of  the  functions  of  officers  elected 
under  other  names,  as  to  discover  that  some  of  their  duties 
were  of  a  judicial  character,  and  that,  therefore,  they  might, 
though  not  named  as  such,  be  construed  to  be  judges.  In 
interpreting  constitutions  regard  must  be  paid  to  the  popular 
sense  in  which  words  are  generally  used.  {People  v.  Goodwin^ 
50  Barb.  562;  Comm.  v.  Dallas,  4  Dall.  229;  Gibbons  v. 
Ogden,  9  Wheat.  188 ;  Settle  v.  Van  Evrea,  49  N.  Y.  280.) 

The  constitutional  provision  in  question  is  quite  clear  and  in- 
telligible as  applicable  to  persons  popularly  known  as  judges  or 
justices  of  courts,  and  named  as  such  in  the  Constitution  itself, 
bnt  we  think  it  would  be  unwarrantable  to  extend  it  by  con- 
struction to  every  officer  exercising  judicial  powers,  though 
not  commonly  known  as  a  judge  or  justice  of  a  court,  but 
elected  by  a  different  title.  The  legislature  of  1870,  which 
immediately  followed  the  adoption  by  the  people  of  the  judi- 
ciary article  (Art.  6)  clearly  indicated  its  understanding  of 
the  disqualification  in  accordance  with  the  views  above  ex- 
pressed. The  act  of  1870  (Chap.  86)  was  passed  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the  judiciary 
article,  and  section  8  of  that  act  required  all  the  judges  and 
justices  of  the  courts  named  in  article  6,  viz.:  the  judges  of 
the  Court  of  Appeals,  the  justices  of  the  Supreme  Court,  the 
judges  of  the  Court  of  Common  Pleas  and  of  the  Superior 
Courts  of  the  cities  of  New  York  and  Buffalo  and  of  the  City 
Court  of  Brooklyn  and  judges  of  County  Courts,  to  file  in  the 
office  of  the  secretary  of  State  a  certificate  of  their  age,  for  the 
purpose  undoubtedly  of  showing  whether  they  would  be  dis- 
qualified by  age,  from  holding  their  offices  before  the  expiration 
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of  the  term  for  which  they  were  elected.  It  will  be  observed 
that  there  was  no  provision  requiring  surrogates  or  justices  of 
the  peace  to  file  any  such  certificate,  clearly  indicating  that  in 
the  judgment  of  the  legislature  the  disqualification  did  not  apply 
to  those  officers.  This  legislative  action,  so  closely  following 
the  adoption  of  the  constitutional  provision,  is  entitled  to  great 
consideration  by  the  court  in  construing  the  provision.  Mar- 
shall, Ch.  J.,  in  Cohens  v.  Virginia  (6  Wheat.  420) ;  Maeot, 
J.,  in  People  v.  Green  (2  Wend.  274) ;  Chijboh,  Oh.  J.,  in 
People  v.  Brundage  (78  N.  Y.  403). 

Our  conclusion  is  that  the  office  of  surrogate  of  Westchester 
county  will  not  become  vacant  on  the  31st  of  December  next 
by  reason  of  the  present  incumbent,  Surrogate  Coffin,  having 
attained  the  age  of  seventy  years  in  July  last,  and  that  the  sec- 
retary of  State  was  right  in  refusing  to  give  notice  of  the  elec- 
tion of  a  successor. 

The  orders  of  the  Special  and  General  Terms  should,  there- 
fore, be  reversed  and  the  motion  for  a  mamdamue  denied,  with 
costs. 

All  concur. 

Ordered  accordingly. 


James  G.  Boss,  Kespondent,  v.  Samuel  P.  Wigg,  Appellant. 

Within  the  meaning  of  the  provision  of  the  Qpde  of  Civil  Procedure 
(§  1296),  which  declares  that  "  a  person  aggrieved,  who  is  not  a  party  "  to 
an  action  or  proceeding,  but  who  is  entitled  to  be  substituted  in  place  of  a 
party,  may  appeal  from  a  judgment  or  order;  a  person  is  not  "  aggrieved  " 
unless  the  judgment  or  order  has  binding  force  against  his  rights,  his 
person  or  his  property;  the  fact  that  it  may  remotely  or  contingently  affect 
interests  which  he  represents  does  not  give  him  a  right  to  appeal. 

A  receiver  appointed  in  supplementary  procedings  is  not  entitled  to  be 
substituted  as  defendant  in  place  of  the  judgment  debtor  in  an  action 
brought  by  other  creditors  against  him. 

It  teems  that  said  provision  contemplates  mainly,  if  not  exclusively,  cases 
where  the  party  to  the  record  Is  merely  a  nominal  one,  and  the  real  party 
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in  interest  is  the  one  aggrieved,  or  where,  since  the  judgment  or  order, 
there  has  been  in  some  way  a  devolution  of  the  entire  interest  upon  some 
person  not  a  party. 

On  March  7,  1884,  an  attachment  and  order  of  arrest  were  issued  herein, 
which  were  executed  the  next  day;  on  March  19  defendant  obtained 
an  order  to  show  cause  why  they  should  not  be  vacated,  the  motion 
was  denied,  and  on  March  28  defendant  appealed  from  the  order. 
On  March  24  other  creditors  obtained  a  judgment  against  defendant. 
Supplementary  proceedings  were  instituted  thereon,  which  resulted  in 
the  appointment  of  D.  as  receiver  of  defendant's  property  on  June  4. 
On  June  27  the  appeal  from  the  order  was  argued.  On  July  12  de- 
fendant, without  the  presence  of  his  attorney,  offered  judgment  for 
the  entire  amount  claimed,  and  stipulated  that  an  order  should  be  entered 
dismissing  the  appeal,  and  on  July  14  an  ex  parte  order  to  that  effect  was 
entered,  the  offer  of  judgment  was  accepted  and  judgment  was  entered. 
Notwithstanding  this  the  General  Term  affirmed  the  order  appealed 
from.  An  order  of  affirmance  was  entered  by  D.,  and  the  defendant's 
attorney,  who  appealed  therefrom  in  defendant's  name,  to  this  court,  and 
moved  to  substitute  D.  as  defendant.  Held,  that  D.  was  not  entitled  to 
appeal  or  to  be  substituted. 

It  seems  that  the  remedy  of  the  receiver,  if  any,  was  under  the  provision 
of  the  Code  of  Civil  Procedure  (§  682),  authorizing  a  person  who  has 
acquired  an  interest  in  attached  property  to  move  to  vacate  or  modify 
the  attachment,  or  if  the  judgment  and  proceedings  herein  were  col- 
lusive and  fraudulent  as  against  the  other  creditors  of  defendant,  to  insti- 
tute an  equitable  action  to  set  them  aside. 

(Argued  October  9,  1885;  decided  October  27,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  August  25, 
1885,  which  affirmed  an  order  of  Special  Term,  denying  a 
motion  to  vacate  an  order  of  arrest  and  an  attachment  issued 
herein.  Also  motion  to  substitute  James  Dowdle,  receiver, 
as  defendant. 

The  material  facts  are  stated  in  the  opinion. 

W.  H.  Kenyan,  for  motion.  The  receiver  in  supplementary 
proceedings  of  the  defendant's  property  cannot  be  substituted 
for  the  defendant  as  a  party  to  the  action ;  and,  therefore,  he 
cannot  appeal.  (Code,  §§  1296,  682;  Honegger  v.  Wettstein^ 
94  N.  Y.  252.)     The  defendant  had  a  right  to  make  the  stipu- 
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lation  for  the  dismissal  of  the  appeal.  It  is  not  in  any  sense  an 
interference  with  his  property.  (Code,  §  682.)  The  order  dis- 
missing appeal  was  properly  entered  in  vacation.  (Supreme 
Court  Rule  11 ;  2  Edm.  Stat,  §  9.) 

Nathaniel  C.  Moak  opposed. 

Earl,  J.  On  the  7th  day  of  March,  1884,  an  attachment 
and  order  of  arrest  were  granted  in  this  action,  and  they  were 
executed  on  the  day  following.  On  the  19th  of  March  the  de- 
fendant obtained  an  order  to  show  cause  why  the  attachment 
and  order  of  arrest  should  not  be  vacated.  That  motion  was 
denied,  and  on  the  24th  of  March,  Christie  and  others  obtained 
a  judgment  against  the  defendant.  On  the  28th  of  March  the 
defendant  appealed  from  the  order,  refusing  to  vacate  the 
attachment  and  order  of  arrest,  to  the  General  Term.  On  the 
29th  of  April  supplementary  proceedings  were  commenced  by 
Christie  and  others  upon  their  judgment,  which  resulted  in  the 
appointment  of  Dowdle  as  receiver  of  the  defendant's  property 
on  the  4th  of  June.  On  the  27th  of  June  the  appeal  from  the 
order  refusing  to  vacate  the  attachment  was  argued  at  the 
General  Term.  On  the  12th  of  July  the  defendant  personally, 
without  the  presence  of  his  attorney,  offered  judgment  for  the 
entire  amount  claimed  by  the  plaintiff  against  him,  and  at  the 
same  time  stipulated  that  an  order  should  be  entered  dismissing 
the  appeal  to  the  General  Term  on  filing  the  stipulation  without 
further  notice ;  and  on  the  14th  day  of  July  an  ex  parte  order 
to  that  effect  was  entered  in  the  office  of  the  county  clerk  of 
Oswego  county.  On  the  same  day  plaintiff's  attorney  accepted 
defendant's  offer  of  judgment,  and  perfected  judgment  for  the 
full  amount  claimed.  The  General  Term  subsequently  affirmed 
the  order  of  the  Special  Term,  notwithstanding  the  order  dis- 
missing the  appeal.  On  the  25th  of  August,  1885,  an  order  of 
affirmance  was  entered  by  Dowdle,  receiver,  and  defendant's 
attorney,  and  on  the  29th  of  the  same  month  the  attorney  and 
the  receiver  appealed  in  the  name  of  the  defendant  to  fiiis  court. 
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This  motion  is  made  to  dismiss  such  appeal,  and,  we  think,  it 
should  be  granted. 

It  is  undisputed  that  the  appeal  is  without  the  authority  of 
the  defendant,  and  is  brought  by  the  receiver  alone,  who  is  not 
a  party  to  the  action.  It  is  claimed,  however,  that  the  receiver 
was  entitled  to  appeal  under  section  1296  of  the  Code,  which 
provides  that  "  a  person  aggrieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  substituted,  in  place  of  a  party ;  or  who 
has  acquired  since  the  making  of  the  order,  or  the  rendering  of 
the  judgment  appealed  from,  an  interest,  which  would  have 
entitled  him  to  be  so  substituted,  if  it  had  been  previously 
acquired,  may  also  appeal  as  prescribed  in  this  chapter  for  an 
appeal  by  a  party.  But  the  appeal  cannot  be  heard  until  he 
has  been  substituted  in  place  of  the  party ;  and,  if  he  unreason- 
ably neglects  to  procure  an  order  of  substitution,  the  appeal 
may  be  dismissed  upon  motion  of  the  respondent."  This  case 
is  not  within  that  section.  We  have  great  doubt  whether  the 
receiver  is  an  aggrieved  party.  He  is  in  no  way  bound  or 
affected  by  the  order  from  which  he  has  brought  the  appeal. 
That  order  simply  affirmed  an  order  previously  made  to  which 
he  was  not  a  party.  The  fact  that  it  may  remotely  or  contin- 
gently affect  interests  which  he  represents  does  not  give  him  a 
right  to  appeal.  Before  a  person  can  be  said  to  be  aggrieved 
within  the  meaning  of  that  section  by  an  adjudication,  it  must 
have  binding  force  against  his  rights,  his  person  or  his  prop- 
erty. But  before  one  not  a  party  can  claim  the  right  to  appeal 
he  must  not  only  be  aggrieved,  but  he  must  be  entitled  to  be 
substituted,  and  it  is  clear  that  the  receiver  was  not  entitled  to 
be  substituted  in  the  place  of  the  defendant.  We  know  of  no 
principle  or  rule  of  law  which  would  authorize  any  court  to 
strike  the  name  of  the  defendant  from  the  record  against  the 
will  of  the  plaintiff  and  substitute  in  its  place  the  name  of  the 
receiver.  The  plaintiff  was  entitled  to  retain  his  judgment 
against  the  defendant  for  what  it  was  worth  and  enforce  it 
against  him  if  he  could.  Section  1296  contemplates  cases 
mainly,  if  not  exclusively,  where  the  party  to  the  record  is 
merely  a  nominal  one  and  the  real  party  in  interest  is  the  one 
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aggrieved  because  he  is  the  real  party ;  or  where  since  the  judg- 
ment or  order  there  has  been  by  death  or  in  some  other  way  a 
devolution  of  the  entire  interests  or  property  involved  in  the 
litigation  to  some  other  person  who  has  thus  become  the  party 
aggrieved.  The  defendant  too  had  a  right  to  be  upon  the 
record  in  his  own  name  and  to  defend  the  action  if  he  thought 
proper,  and  if  not,  to  consent  to  any  disposition  of  it  to  which 
the  parties  could  agree.  The  remedy  of  the  receiver,  if  he  had 
any,  was  under  section  682  of  the  Code,  which  provides  that  a 
person  who  has  acquired  a  lien  or  interest  in  attached  property 
after  its  attachment  "  may  at  any  time  before  the  actual  appli- 
cation of  the  attached  property,  or  the  proceeds  thereof,  to  the 
payment  of  a  judgment  recovered  in  the  action,  apply  to  vacate 
or  modify  the  warrant,  or  to  increase  the  security  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together, 
or  in  the  alternative/'  Or  if  the  judgment  in  this  action  and 
the  subsequent  proceedings  have  been  collusive  and  fraudulent 
with  intent  to  defraud  the  honest  creditors  of  the  defendant, 
the  receiver  may  institute  an  equitable  action  to  set  them  aside. 

We  are,  therefore,  of  opinion  that  this  motion  should  be 
granted,  with  costs  of  appeal  to  this  court  and  $10  costs  of 
motion. 

The  views  thus  far  expressed  also  disposed  of  the  motion  on 
behalf  of  the  receiver  to  be  substituted  in  the  place  of  the  de- 
fendant, under  section  1299  of  the  Code,  which  provides  that, 
where  on  an  appeal  from  one  court  to  another  an  application 
for  an  order  of  substitution  is  permitted  in  the  last  three  sec- 
tions, it  shall  be  made  to  the  appellate  court.  As  he  was  not 
entitled  to  be  substituted  under  either  of  the  sections  named, 
the  motion  must  be  denied,  with  $10  costs. 

AD  concur.    . 

Ordered  accordingly. 
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\iob  *&\        Frkdebiok  Oass,  Respondent,  v.  Samuel  B.  Higbnbotam, 
'u8"5i  Appellant. 

In  an  action  upon  a  promissory  note  damages  for  the  conversion  by  the 
holder  of  property  pledged  to  him  as  security  for  the  payment  of  the 
note  may  properly  be  pleaded  an  a  counter-claim;  and  the  amount  thereof 
must  be  taken  into  consideration  in  determining  whether  a  judgment  in 
such  action  is  reviewable  in  this  court. 

After  the  commencement  of  such  an  action  defendant  tendered  the  amount 
due  on  the  note  with  costs  on  condition  that  plaintiff  return  the  property 
pledged,  which  return  was  demanded  and  refused.  Held,  that  it  was  not 
essential  to  the  validity  of  the  tender  to  pay  the  money  into  court ;  that 
defendant  was  entitled  to  make  the  tender  conditional,  and  the  refusal  of 
plaintiff  to  surrender  the  property  pledged  rendered  him  liable  for  a 
conversion ;  also  that  defendant  was  entitled  to  counter-claim  damages  for 
the  conversion,  although  occurring  after  the  commencement  of  the  action; 
and  that,  if  an  application  to  the  court  for  leave  to  set  up  the  tender 
as  a  defense  was  necessary,  as  the  answer  was  received  and  retained 
without  objection,  and  plaintiff  had  allowed  the  trial  to  proceed  without 
objection,  and  had  obtained  judgment,  it  was  too  late  to  insist  on  appeal 
that  the  defense  was  improperly  pleaded  because  no  leave  was  obtained. 

The  obligations  of  pledgor  and  pledgee  in  such  case  are  mutual,  concur- 
rent and  reciprocal ;  either  party  is  entitled  to  performance  by  the  other 
as  a  condition  of  his  own  performance.  The  refusal  of  either  to  perform, 
where  performance  is  tendered  by  the  other,  furnishes  ground  for  an 
action. 

Where  a  tender  has  simply  the  effect  to  extinguish  a  lien,  and  does  not  dis- 
charge the  debt,  payment  into  court  is  not  required. 

It  seems  the  provision  of  the  Code  of  Civil  Procedure  (§  732)  in  reference  to 
tenders  refers  only  to  that  class  of  tenders  which  satisfy  and  discharge 
the  debt. 

Plaintiff  set  up  in  reply  to  the  defense  that  before  tender  was  made  an 
action  had  been  commenced  against  him  by  a  third  person  for  a  por- 
tion of  the  property  pledged,  of  which  defendant  was  notified,  and  he 
had  become  a  party  thereto,  and  that  plaintiff,  at  the  time  of  the  alleged 
tender,  offered  to  return  the  balance  of  the  property  upon  payment  of 
the  note,  but  defendant  refused  to  accept  and  to  make  payment.  Held, 
that  the  pendency  of  said  action  furnished  no  justification  for  the  refusal 
to  deliver  all  of  the  property  pledged,  and  did  not  bar  defendant's  right 
to  counter-claim  his  damages. 

It  seems  that  plaintiffs  remedy  was  by  action  in  the  nature  of  a  bill  of  inter- 
pleader, making  the  claimants  parties,  and  thus  have  it  determined  who 
was  the  true  owner. 

Cass  v.  Higenbotam  (27  Hun,  406),  reversed. 

(Argued  October  9,  1885 ;  decided  October  37, 1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  30,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court.  (Ke- 
ported  below,  27  Hun,  406.) 

This  action  was  brought  upon  a  promissory  note,  for  the 
sum  of  $350.  The  note  was  admitted  by  the  answer,  but  it 
alleged,  by  way  of  defense,  that  the  amount  of  the  note  with 
interest  and  costs  had  been  tendered  to  the  plaintiff  after  suit 
brought ;  and,  by  way  of  counter-claim,  that  certain  diamonds 
had  been  pledged  by  the  defendant  to  the  plaintiff,  as  collat- 
eral to  the  payment  of  the  note,  and  that  on  the  20th  of  Jan- 
uary, 1880,  after  the  action  was  commenced,  the  defendant  had 
tendered  to  the  plaintiff  the  full  amount  due  on  the  note  with 
interest  and  costs  and  demanded  a  return  of  the  diamonds ; . 
that  the  plaintiff  refused  to  accept  the  tender  and  retnrn  the 
diamonds,  but  had  converted  them  to  his  own  use,  to  the  de- 
fendant's damage  $1,000,  for  which  judgment  was  demanded. 
The  plaintiff  replied  admitting  the  making  of  the  pledge,  and 
setting  up  that  before  the  offer  of  payment  and  demand  of  the 
return  of  the  diamonds,  an  action  had  been  commenced  against 
him  by  a  third  party,  the  wife  of  the  defendant,  for  a  portion 
of  the  diamonds,  claiming  them  as  her  property ;  that  the  de- 
fendant in  this  action  was  notified  of  that  action  and  had  be- 
come a  party  thereto,  and  that  the  plaintiff,  at  the  time  of  the 
alleged  tender,  had  offered  to  return  to  the  defendant  the 
jewelry  for  which  suit  had  not  been  brought,  upon  payment 
of  the  note,  but  defendant  had  refused  to  accept  such  portion, 
and  to  make  payment.  The  facts  set  forth  in  the  answer  and 
reply  were  sufficiently  proved  on  the  trial,  and  it  was  proved 
that  the  action  brought  by  the  wife  of  defendant  for  a  portion 
of  the  diamonds,  to  which  both  plaintiff  and  defendant  in  this 
action  are  parties,  is  still  pending  undetermined. 

Upon  this  state  of  facts  the  court  below  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note,  to  which  defend- 
ant's counsel  duly  excepted. 

Siokel8  —  Vol.  L V.  32 
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Samuel  B.  Higenbotam  for  appellant.  The  tender  of  debt, 
interest  and  costs,  as  made,  divested  bailee's  lien  on  the  pledge. 
(Eortright  v.  Cady,  21  K  Y.  349;  HarUey  v.  Tatham,  1 
Keyes,  222 ;  La  Motte  v.  Archer,  4  E.  D.  S.  46 ;  Lawrence  v. 
Marshall,  53  K  T.  23 ;  Haskm  v.  Kdly,  1  Eobt.  173;  Jones 
on  Pledges,  §§  542,  592;  Holmes  v.  Holmes,  12  Barb.  138; 
Becker  v.  Boon,  61  N.  Y.  322 ;  Jeannet  v.  Theasau,  1  Law 
Bui.  28 ;  Mela  v.  Oeis,  3  Civ.  Pro.  Rep.  152 ;  Wheelock  v. 
Tanner,  39  N.  Y.  481 ;  Edwards  v.  Farmers,  21  Wend.  46T.) 
If  the  bailee  was  without  excuse  for  refusing  to  return  the  prop- 
erty upon  tender,  he  became  liable  to  the  bailor  in  replevin, 
in  trover,  in  assumpsit ;  or  in  action  for  the  debt  the  bailor 
might  recoup  or  counter-claim.  (Stearns  v.  Marsh,  4  Den. 
227  ;  Jones  on  Pledges,  §§  543,  566;  Code,  §  501 ;  TuthiU  v. 
Morris,  81  N.  Y.  95.)  It  is  no  objection  that  the  counter- 
claim arose  after  suit  brought.  (  Willis  v.  Chipp,  9  How.  Pr. 
568.)  Any  act  which  negatives  or  is  inconsistent  with  owner's 
right  of  property  or  possession  amounts,  in  law,  to  a  conver- 
sion. (Boyce  v.  Brockway,  31  N.  Y.  493 ;  Laverty  v.  Snethen, 
68  id.  524;  Pease  v.  Smith,  24  Alb.  L.  J.  535.)  Delivery  to 
party  entitled  protects  bailee,  and  he  may  defend  in  the  right 
of  such  party  after  such  delivery.  (Jones  on  Pledges,  §§  568, 
*69 ;  Bates  v.  Stanton,  1  Duer,  79;  W.  T.  Co.  v.  Barber,  56 
N.  Y.  552;  StoweU  v.  Otis,  71  id.  36;  Blivin  v.  Hudson  R. 
R.  R.,  35  Barb.  188 ;  36  N.  Y.  403 ;  Barnard  v.  Kddbe,  54 
N.  Y.  517 ;  Rogers  v.  Weir,  34  id.  463.)  A  reasonable  excuse 
for  temporary  withholding  made  in  good  faith  is  no  conversion, 
but  refusal  on  a  ground,  false  or  deceptive,  is  conclusive  evi- 
dence of  conversion.  (Holbrook  v.  Wight,  24  Wend.  177; 
Carroll  v.  Mix,  51  Barb.  212 ;  McEntie  v.  Stearnboat,  45  "N.  Y. 
37 ;  Ball  v.  Lincy,  48  id.  6 ;  Mitchell  v.  Williams,  4  Hill, 
13.)  It  is  essential  to  interpleader  whether  in  equity  or  under 
the  Code,  that  the  party  asking  the  relief  shows  affirmatively 
that  he  is  free  from  collusion  and  that  he  brings  the  property 
in  dispute  into  court.  (Story's  Eq.  Jur.,  §§  809,  812;  Story's 
Eq-  PL*  §§  291,  294,  297 ;  Code,  §  820.)  Defendant  could 
have  brought  an  action  in  the  nature  of  a  bill  of  interpleader 
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in  equity.  (McKay  v.  Draper,  27  N.  Y.  256  ;  Ball  v.  Lincy, 
48  id.  6 ;  Bedell  v.  Hoffman,  2  Paige,  199 ;  Leucas  v.  Lon- 
don Dock,  4  B.  &  S.  378.) 

Wm.  Henry  Arnoux  for  respondent.  The  Court  of  Ap- 
peals has  no  jurisdiction  over  this  action  and  the  appeal  should 
be  dismissed.  (Bored  v.  Lawton,  90  N.  Y.  293.)  Damages 
arising  from  a  conversion  cannot  be  counter-claimed  against  an 
action  on  contract.  (Chambers  v.  Lewis,  10  Abb.  206;  11  id. 
510  ;  Piter  v.  Stearns,  1  Hilt.  86.)  The  only  available  tender 
that  can  be  made  after  action  brought  is  prescribed  by  section 
732  of  the  Code,  which  requires  that,  in  case  of  such  a  tender, 
it  shall  be  made  with  costs  to  the  time  of  tender,  and  that,  if 
not  accepted,  it  must  be  paid  into  court  and  written  notice  of 
such  payment  must  be  served  upon  the  attorney  within  ten 
days  thereafter.  (Becker  v.  Boon,  61  N.  Y.  317;  Brown  v. 
Ferguson,  2  Denio,  196 ;  Simpson  v.  French,  2  Hill,  538 ; 
Tidd's  Pr.  669;  Graham's  Pr.  249,  257.)  The  tender  was  not 
well  pleaded  because  it  was  made  after  suit  brought.  (Kunzler 
v.  Kohans,  3  Hill,  317 ;  Torins  v.  Wilcox,  12  Wend.  303  ; 
Lee  v.  Levy,  4  Barn.  &  Cres.  390  ;  Morris  v.  Cook,  19  Wend. 
699  ;  Wheeler  v.  Alien,  51  N.  Y.  37;  Heidenheimer  v.  Wil- 
son, 31  Barb.  636 ;  Rice  v.  O* Conner,  10  Abb.  362.)  As 
matter  of  law,  the  alleged  tender  being  conditional,  was  not  a 
valid  tender  for  any  purpose.  (Brooklyn  B?k  v.  DeOrauw, 
23  Wend.  341 ;  Wood  v.  Hitchcock,  20  id.  47 ;  Roosevelt  v. 
BuWs  Head  Bk.,  45  Barb.  579 ;  Story  v.  Krewson,  55  Ind. 
397 ;  Cushmaai  v.  Martin,  50  How.  Pr.  337 ;  Heclas  v.  Slevin 
53  id.  357 ;  Clark  v.  Mayor,  etc,,  1  Keyes,  9  ;  Rose  v.  Dun- 
can, 49  Ind.  269.)  A  demand  after  suit  brought  is  not  suffi- 
cient to  make  a  conversion.  (Goodwin  v.  Werthevmer,  99 
N.  Y.  149.) 

Miller,  J.  There  is  no  ground  for  the  contention  of  the  re- 
spondent's counsel  that  this  court  has  no  jurisdiction  over  the 
appeal  in  this  action. 

The  claim  of  the  defendant  which  is  sought  to  be  interposed 


252  Oabs  v.  Higekbotam.  [Oct, 

Opinion  of  the  Court,  per  Millbb,  J. 

as  a  defense  to  the  plaintiffs  demand  arose  out  of  the  con- 
tract between  them,  and  was  connected  with  and  constituted  a 
part  of  the  transaction.  It  would  have  been  a  defense  by  way 
of  recoupment  before  the  Code,  and  it  now  comes  within  the 
provisions  of  the  Code  of  Civil  Procedure. 

The  principal  question  arising  upon  this  appeal  relates  to 
the  validity  of  the  tender  made  by  the  defendant  of  the  amount 
due  upon  the  note  and  his  demand  of  the  property  which  had 
been  pledged  as  collateral  security  for  the  same.  This  tender 
was  made  for  the  amount  of  the  note,  interest  and  costs,  after 
the  commencement  of  the  action,  upon  condition  that  the  plain- 
tiff return  the  property  pledged.  The  plaintiff  sets  up  in  reply 
to  the  defense  of  the  tender,  that  before  the  tender  was  made 
an  action  had  been  commenced  against  him  by  a  third  party 
(the  wife  of  the  defendant)  for  a  portion  of  the  property,  and 
the  defendant  in  this  action  was  notified  of  that  actioit  and  had 
become  a  party  thereto,  and  that  plaintiff,  at  the  time  of  the 
alleged  tender,  had  offered  to  return  to  the  defendant  the 
property  for  which  suit  had  not  been  brought,  upon  payment 
of  the  note,  but  defendant  had  refused  to  accept  such  portion 
and  to  make  payment. 

The  evidence  upon  the  trial  established  the  fact  that  the 
diamonds  held  by  the  plaintiff  were  pledged  to  him  by  the  de- 
fendant as  security  for  the  paymen  t  of  the  promissory  note  in  suit. 
The  plaintiff,  therefore,  was  a  bailee  of  the  same  and  only  had 
the  right  to  retain  them  until  his  debt  was  paid.  Upon  pay- 
ment being  made  he  was  bound  to  return  then  goods,  and  upon 
refusal  to  do  so,  became  liable  to  the  bailor  iu  replevin  or  in  an 
action  of  trover  or  assumpsit.  If  ho  sued  upon  the  note  the 
bailor  would  have  had  a  clear  right  to  recoup  or  counter-claim 
against  his  demand  the  value  of  the  property  pledged,  if  a 
tender  had  been  made  before  suit  brought.  If  the  action  was 
for  a  recovery  of  the  goods,  then  the  court,  no  doubt,  would 
have  the  right  to  make  provision  that  the  debt  be  pai.d  before 
the  property  was  delivered.  (Tuthill  v.  Morris^  81  N.  Y.  95.) 
If  the  action  were  for  trover  then  the  debt  should  be  deducted 
from  the  actual  value  of  the  property  pledged.    The  tender  here 
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was  made  after  the  suit  was  brought  and  included  the  principal 
and  interest  of  the  debt  and  the  costs  of  the  action  as  far  as  it 
had  proceeded.  Being  a  conditional  tender,  and  depending  upon 
the  return  of  the  property,  which  was  demanded,  there  would 
seem  to  be  no  obligation  on  the  part  of  the  defendant  to  pay 
the  money  into  court,  as  in  that  event  the  plaintiff  would 
liave  been  entitled  to  the  money  absolutely.  He  had  no  right 
to  it  without  the  return  of  the  goods  and,  as  that  was  refused, 
no  reason  exists  why  the  defendant  should  pay  the  money 
into  court.  The  plaintiff  was  fully  protected  without  the  defend- 
ants so  doing,  as  he  retained  the  property  in  his  possession. 
The  obligations  of  the  pledgor  and  pledgee  are  mutual,  con- 
current and  reciprocal.  Where  either  party  performs,  he  is 
entitled  to  performance  by  the  other  as  a  condition  of  his  own 
performance.  The  refusal  of  either,  where  performance  is  ten- 
dered, furoishes  ground  for  an  action.  (Holmes  v.  Holmes,  12 
Barb.  138.)  Tender  is  not  required  in  6uch  a  case  by  a  de- 
posit in  court  for  the  reason  that  a  payment  into  court  is 
unconditional,  and  from  that  time  the  money  becomes  the  prop- 
erty of  the  plaintiff  absolutely.     (Becker  v.  Boon,  61 N.  T.  322.) 

If  a  deposit  were  made  without  a  delivery  of  the  goods  the 
pledgor  might  lose  his  money  and  afterward  fail  to  obtain  his 
goods  or  be  left  to  an  action  for  the  recovery  of  the  same.  A 
tender  of  performance  may  always  be  restricted  by  such  condi- 
tions as  by  the  terms  of  the  contract  are  conditions  precedent, 
or  simultaneous,  or  proper  to  be  performed  by  the  party  to 
whom  tender  was  made.  ( Whedock  v.  Tanner,  39  N.  Y.  481.) 
It  may  also  be  made  at  any  time  and  place  and  even  after 
suit  brought.  Where  the  tender  has  only  the  effect  of  extin- 
guishing the  lien  and  does  not  discharge  the  debt,  bringing  the 
money  into  court  is  not  required  (Eortright  v.  Cady,  21  N. 
Y.  343),  and  the  debt  may  be  enforced  after  the  lien  is  dis- 
charged. 

The  Code  has  made  no  radical  change  in  the  law  of 
tender.  It  refers  only  to  that  class  of  tenders  which  are  con- 
sidered as  satisfying  and  discharging  debts.  It  has  no  applica- 
tion to  cases  where  a  tender  is  made  of  purchase-money  on 
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condition  of  the  delivery  of  the  deed,  and  tender  of  debt,  on 
condition  of  a  return  of  pledge,  and  cases  of  a  similar  character. 

It  follows  that  it  was  not  necessary  to  bring  the  money  into 
court  to  make  the  tender  valid,  and  if  the  defendant  had  title 
to  the  property  the  lien  of  the  plaintiff  on  the  same  was  dis- 
charged and  he  became  liable  to  the  plaintiff  for  the  goods  or 
the  value  thereof. 

We  have  examined  the  cases  cited  by  the  respondent's  counsel 
which  it  is  claimed  sustain  a  different  doctrine  in  regard  to  the 
tender  in  a  case  like  the  present,  and  we  think  none  of  them 
are  applicable  to  the  facts  presented  in  this  case. 

The  claim  that  the  defendant  has  no  right  to  embody  in  his 
answer,  without  leave  of  the  court,  any  matter  arising  after  the 
commencement  of  the  action  in  a  case  like  this,  and  that  the 
same  can  only  be  properly  pleaded  in  continuance  of  the  action 
and  not  as  a  bar,  is  not  well  founded.  The  defendant  had 
clearly  a  right  in  a  proper  manner  to  set  up  the  defense  inter- 
posed by  answer.  Having  done  so  and  the  answer  having 
been  received  and  not  returned,  and  no  objection  made  to  the 
same  before  trial,  and  the  plaintiff  having  allowed  the  trial  to 
proceed  without  any  objection  and  obtained  judgment,  even  if 
originally  it  "was  necessary  to  apply  to  the  court  to  set  up  the 
defense  interposed,  it  is  now  too  late  to  insist  that  it  was  im- 
properly pleaded  because  leave  was  not  obtained  from  the  court. 
By  consenting  to  the  proceedings  had,  the  plaintiff  acquiesced 
in  their  regularity  and  waived  the  objection  urged,  if  it  had 
any  merit  whatever.  He  is  not  in  a  position  now  to  claim 
that  leave  of  the  court  should  have  been  obtained  to  set  up 
the  defense  set  forth  in  the  answer. 

It  only  remains  to  be  considered  whether  the  conceded  facts 
in  the  pleadings  and  the  proof  upon  the  trial  show  a  conversion 
of  the  property.  Unless  the  refusal  to  return  the  property  was 
justified  there  was  clearly  a  conversion  of  the  same  by  the 
plaintiff,  and  the  defendant  had  a  right  of  action  for  the  re- 
covery of  the  value^thereof  or  of  the  property  itself,  or  to  inter- 
pose the  defense  set  up  by  him  as  a  counter-claim  to  the  plain- 
tiff's demand.    "We  are  unable  to  discover  any  ground  upon 
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which  the  plaintiff  could  establish  a  right  to  retain  the  prop- 
erty after  a  demand,  if  the  defendant  was  entitled  to  the  same 
as  the  owner  thereof.  The  fact  that  a  portion  of  the  property 
was  claimed  by  another  person,  and  that  a  suit  had  been  brought 
for  a  recovery  thereof,  and  that  the  defendant  had  been  made  a 
party  defendant  in  said  action,  furnishes  no  justification  for  the 
refusal.  If  the  defendant  was  the  owner  of  the  property  he 
had  a  right  to  it,  and  the  plaintiff  was  not  justified  in  refusing  to 
comply  with  his  demand  for  the  reason  that  it  was  claimed  by, 
and  a  suit  had  been  brought  for  the  recovery  thereof  by  a  third 
person.  If  he  unlawfully  refused  to  surrender  the  goods  to 
the  true  owner,  when  demanded,  he  must  abide  the  conse- 
quences of  his  own  act.  So  long  as  the  plaintiff  retained  pos- 
session without  right  he  was  liable  to  the  true  owner  for  the 
same  or  the  value  thereof.  A  delivery  to  the  true  owner 
would  have  been  an  entire  protection  to  the  plaintiff  and  a 
complete  defense  to  the  action  brought  against  him. 

The  plaintiff  as  bailee  had  no  right  to  deny  the  title  of  the  de- 
fendant as  bailor,  if  he,  the  bailor,  was  the  true  owner  of  the 
property.  If  there  were  conflicting  claims  to  the  same,  the 
plaintiff  had  a  complete  remedy  by  bringing  an  action  in  the 
nature  of  a  bill  of  interpleader,  making  the  claimants  parties 
thereto,  and  in  that  form  of  an  action  it  could  be  determined 
who  was  the  true  owner  of  the  property.  In  that  way  he 
could  have  avoided  all  risk  or  hazard.  Having  thus  failed  to 
apsert  his  rights,  he  is  in  no  position  to  claim  that  the  action 
brought  against  him  bars  the  right  of  the  defendant  to  counter- 
claim his  demand  in  this  action.  (  Welch  v.  Sage,  47  N.  Y. 
143.) 

The  action  brought  by  the  wife  of  the  defendant  and  to 
which  the  defendant  was  made  a  party  was  no  protection  to  the 
defendant.  She  had  a  right  to  discontinue  it  at  any  time. 
If  determined  adversely  to  her,  defendant  was  without  any 
relief  whatever  in  that  action.  He  would  stall  be  left  to  an 
action  against  respondent  to  recover  the  property  or  the  value 
thereof.  The  controversy  might  thus  be  extended  beyond 
reasonable  limits  to  the  defendant's  injury  if  he  was  the  true 
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owner,  and  possibly  to  his  eventual  loss  by  the  long  delay. 
The  pendency  of  this  action  was  clearly  no  answer  to  the  de- 
fense interposed  by  the  defendant.  By  a  bill  of  interpleader 
the  whole  matter  could  have  been  disposed  of  in  a  single  action. 

It  follows  that  the  ruling  of  the  court  on  the  trial,  that  the 
plea  of  tender  was  not  good  because  the  money  was  not  brought 
into  court  and  kept  there,  was  clearly  erroneous  as  well  as  the 
decision  of  the  court  directing  a  verdict  in  favor  of  the  plain- 
tiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Kugeb,  Oh.  J.,  dissenting. 

Judgment  reversed. 


Luciano  Ruiz  et  aL,  Respondents,  v.  Chables  Rknauld  et  al., 

Appellants. 

An  absolute  authority  to  draw  is  equivalent  to  an  unconditional  promise  to 
pay  a  bill  of  exchange ;  and  the  authority  need  not  be  phrased  in  the  pre- 
cise and  formal  language  of  a  legal  document. 

In  an  action  upon  certain  bills  of  exchange  drawn  upon  defendants  at  New 
York  by  the  firm  of  Van  A.  &  Co.  of  Havana,  and  sold  by  the  drawers  to 
plaintiffs,  the  latter  were  allowed  to  prove,  under  objection  and  excep- 
tion, in  substance,  that  prior  to  the  drawing  of  the  bills  in  question, 
defendants  had  agreed  with  Van  A.  &  Co.  to  accept  their  drafts  at  sixty 
days,  to  be  covered  at  maturity  by  renewing  the  drafts,  the  whole 
amount  of  credit  to  be  paid  during  the  next  season  ;  certain  of  these 
drafts,  which  defendants  had  accepted  to  the  amount  of  $87,000,  being 
about  to  mature,  Van  A.  &  Co.  wrote  to  defendants,  in  substance,  that 
they  would  be  unable  to  settle  their  debt  during  that  season,  and  asked 
to  have  their  drafts  and  remittances  continued  as  before  until  the  next 
crop.  The  method  of  procedure  agreed  upon  and  practiced  for  renewal 
was  for  Van  A.  &  Co.,  before  the  maturity  of  a  draft,  to  draw  on  defend- 
ants  at  sixty  days,  sell  the  draft  and  remit  the  proceeds  to  take  up  the 
draft  maturing.  To  this  letter  defendants  replied,  postponing  an  answer 
as  to  the  credit  requested  until  the  return  of  an  absent  partner,  adding: 
"  In  the  mean  time  we  rely  upon  the  renewal  of  the  $87,000.''  Van  A.  & 
Co.  drew  upon  defendants  for  $15,000,  sold  the  draft,  and  remitted  the 
proceeds.     Defendants  cabled  :  "  Why  only  $15,000  ;  must  send  $22,000 
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first  steamer."  Van  A.  &  Co.  thereupon  drew  for  the  latter  amount,  and 
sold  the  drafts,  which  were  the  ones  in  suit,  to  plaintiff,  defendants' 
letter  having  been  shown  to  him,  and  he  purchasing  in  reliance  thereon. 
The  proceeds  *were  remitted  to  and  received  by  defendants.  Held,  that 
the  evidence  was  properly  received  ;  that  the  letter  read  in  the  light  of 
the  surrounding  circumstances  was  explicit,  and  plainly  authorized  the 
drawing  of  the  drafts,  and  that  defendants  were  liable  thereon. 

(Argued  October  14, 1885 ;  decided  October  30,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  plaintiffs, 
entered  upon  an  order  made  August  7,  1883,  which  overruled 
exceptions,  which  were  ordered  to  be  heard  at  first  instance  at 
Special  Term,  and  directed  judgment  on  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  five  bills 
of  exchange,  drawn  by  the  firm  of  F.  Van  Asche  &  Co.,  of 
Havana,  upon  defendants,' who  composed  the  firm  of  Renauld, 
Francois  <fc  Co.  in  New  York,  at  sixty  days,  for  the  aggregate 
amount  of  $22,000,  which  bills  defendants  refused  to  accept  or 

pay- 

The  following  facts  were  proved  on  the  trial  under  objection 
and  exception.  In  June,  1879,  the  firms  of  Van  Asche  &  Co. 
and  Renauld,  Francois  &  Co.  entered  into  an  agreement  by 
which  the  latter  firm  agreed  to  open  to  the  former  a  credit  of 
$80,000,  to  be  drawn  at  sixty  days,  to  be  covered  before  ma- 
turity by  renewing  the  drafts  "  until  the  whole  amount  has 
been  paid  during  the  next  season  "  by  consignments  of  sugar. 
The  contract  stated  that  "respecting  the  renovation  of  the 
drafts  the  former  are  to  be  covered  before  maturity  by  short 
sight  drafts." 

Bills  drawn  upon  and  accepted  by  defendants'  firm  under 
this  agreement  to  the  amount  of  $37,000  were  payable  July 
29, 1880.  On  July  3,  1880,  Van  Asche  &  Co.  wrote  to  de- 
fendants, stating,  in  substance,  that,  for  reasons  given,  they 
were  unable  to  settle  their  accounts  during  "this  present 
season,"  adding :  "  We  are  emboldened  to  expect  that  you  will 
allow  us  to  continue  our  drafts  and  remittances  as  we  had  been 
Sickbls  —  Vol.  LV.  33 
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doing  till  now,  and  liquidate  during  the  next  crop."  Defend- 
ants answered  under  date  of  July  9,  1880,  as  follows :  "  We 
would  like  to  be  able  to  reply  to  you  at  once  on  this  subject, 
but  we  must  ask  you  to  allow  us  to  delay  doing  so  for  a  fort- 
night, for  we  would  wish  to  consult  beforehand  with  our  Mr. 
Amy,  who  just  at  present  is  in  Colorado,  whence  he  will  not 
return  until  the  20th  or  25th  instant.  In  the  mean  time,  we 
naturally  rely  upon  the  renewal  of  the  $37,000,  which  fall  due 
the  29th  instant."  On  July  14  Van  Asche  &  Co.  drew  upon 
defendants  for  $15,000,  sold  the  draft  and  remitted  the  pro- 
ceeds, with  a  letter  of  advice,  dated  July  17,  on  receipt  of 
which  defendants  sent  a  cablegram  to  Van  Asche  &  Co.,  as 
follows:  "Why.  only  $15,000;  must  send  $22,000  by  first 
steamer."  In  reply  Van  Asche  &  Co.  cabled:  "$22,000 
Saturday  steamer."  On  July  22,  1880,  Van  Asche  &  Co. 
drew  the  bills  in  suit  for  the  $22,000,  which  they  sold  to 
plaintiffs,  who  purchased  on  the  faith  of  defendants'  letter  of 
July  9,  and  the  proceeds  were  remitted  to  and  received  by 
defendants. 

Further  facts  appear  in  the  opinion. 

S.  P.  Nash  for  appellants.  The  letter  of  July  9  was  not 
equivalent  to  a  promise  to  accept  within  the  statute.  (IRS. 
768,  §  8 ;  Merchants'  Bk.  v.  Chriswold,  72  N.  Y.  472 ;  Bar- 
ney v.  Worthvngton,  37  id.  112  ;  Ulster  Co.  Bk.  v.  McFarUm, 
5  Hill,  432;  3  Den.  533;  Bank  of  Michigan  v.  Fly,  17 
Wend.  508.)  If,  upon  all  the  facts,  the  letter  would  by  mer- 
chants be  considered  as  an  authority  to  draw,  the  question  was 
one  for  the  jury.  {First  Nat.  Bk.  v.  Dana,  79  N.  Y.  108.) 
A  creditor  who  gets  paid  with  money  raised  by  improper 
means  at  the  expense  of  another  with  whom  he  is  in  no  privity 
cannot  be  made  liable  in  personam,  unless  he  has  made  him- 
self liable  otherwise  than  by  merely  accepting  funds  paid  upon 
a  just  indebtedness.  There  must  be  in  the  transaction  either 
the  element  of  agency  (Nat.  Trust  Co.  v.  Oleason,  77  N. 
Y.  400 ;  78  id.  503),  or  the  party  defrauded  must  be  able  to 
trace  the  money  directly  to  the  hands  of  the  party  receiving 
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it,  as  in  the  case  of  trust  funds.  (Ferris  v.  Van  Vecchten,  73  N. 
Y.  113.) 

Joseph  A.  Shoudy  for  respondents.  An  unconditional 
promise  by  a  drawee  to  accept  a  bill  to  be  thereafter  drawn  is 
equivalent  to  an  actual  acceptance.  (Orede  v.  Parker \  5 
Wend.  417;  1  E.  S.  768,  §  8;  3 id.  [7th ed.]  2243;  Louisana 
If  at.  Bk.  v.  Schuchardt,  15  Hun,  409.)  An  absolute  authority 
to  draw  a  bill  is  equivalent  to  an  unconditional  promise  to  ac- 
cept it  when  drawn.  ( Ulster  Co.  Bk.  v.  McFcwland,  5  Hill, 
432;  Bank  of  Michigan  v.  Ely,  17  Wend.  510;  Barney  v. 
Worthington,  37  N.  Y.  116 ;  Johnson  v.  Clark,  39  id.  216 ; 
Merchants'  Bk.  v.  Chriswold,  72  id.  472 ;  Merchants'  Bk.  v. 
Cardoza,  3  J.  &  S.  166  ;  OeVpcke  v.  Qumtetl,  74  N.  Y.  599; 
Oermania  Nat.  Bk.  v.  Took,  31  Hun,  261.)  The  absence 
of  technical  promissory  words  is  of  no  practical  moment  where 
the  language  employed  is  such  as  to  raise  an  imperative  legal 
obligation.  (Barney  v.  Worthington,  37  N.  Y.  116 ;  Michi- 
gan v.  My,  17  Wend.  510;  Ulster  Co.  Bk.  v.  McFarland,  5 
Hill,  432.)  Defendants  cannot  enjoy  the  benefit  of  the  trans- 
action consummated  through  F.  Van  Asche  &  Co.,  without 
at  the  same  time  adopting  all  the  instrumentalities  by  which  it 
was  brought  about.  (Bennett  v.  Judson,  21  N.  Y.  238; 
ElweU  v.  Chamberlitoy  31  id.  611 ;  Baker  v.  U.  M.  Ins.  Co., 
43  id.-288 ;  Button  v.  WUlard,  52  id.  218 ;  FishkiU  8.  Inst. 
v.  Nat.  Bk.,  80  id.  170.)  The  agreement  having  been  in  part 
performed  it  was  not  within  the  power  of  the  defendants  to 
recede  from  it,  and  they  should  be  held  to  its  fall  performance. 
(Johnson  v.  Clark,  39  N.  Y.  216.)  The  case  was  properly 
disposed  of  as  one  involving  only  questions  of  law.  ( Under- 
hill  v.  Vandervoort,  56  N.  Y.  242;  White  v.  Myles,  73  id. 
335 ;  First  Nat.  Bk.  v.  Dana,  79  id.  108, 115,  116.) 

Finoh,  J.  The  plaintiffs'  right  of  recovery  depends  upon 
the  effect  of  defendants'  letter  of  July  9, 1880,  read  in  the  light 
of  the  surrounding  circumstances.  What  these  were,  the  evi- 
dence establishes  without  dispute  or  controversy,  so  that  no 
question  of  fact  remained  for  the  consideration  of  the  jury,And 
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no  error  was  committed  by  the  trial  court  in  treating  the  case 
as  involving  only  a  question  of  law.  (  UnderhiU  v.  VandervooH, 
56  K  Y.  242 ;  White's  Bank  v.  Mylea,  73  id.  335.)  The  let- 
ter referred  to  was  written  by  the  defendants  in  answer  to 
one  from  Van  Asche  &  Co.  which  6tated  an  inability  to  settle 
their  debt  to  the  defendants  during  that  season,  and  sought  a 
delay  of  ultimate  payment  expressed  in  these  words,  viz.: 
"  For  this  reason  we  are  emboldened  to  expect  that  you  will 
allow  us  to  continue  our  drafts  and  remittances  as  we  had  been 
doing  till  now,  and  liquidate  during  the  next  crop."  The  de- 
fendants replied ;  regretting  the  emergency;  postponing  an  an- 
swer to  the  desired  extension  of  credit  until  the  return  of  an 
absent  partner;  but  since  drafts  for  $37,000  were  about  to 
mature  which  the  defendants  had  accepted,  and  for  which  re- 
sources were  to  be  provided  in  advance  of  the  partner's  return 
and  the  final  answer  promised,  the  letter  added :  "  In  the  mean 
time  we  naturally  rely  upon  the  renewal  of  the  $37,000  which 
fell  due  the  29th  instant."  Of  course  that  renewal  contem- 
plated a  temporary  continuation  of  credit  and  delay  of  ultimate 
payment  to  be  accomplished  in  the  manner  indicated  by  the 
letter  of  Van  Asche  &  Co.  and  by  the  process  of  "  drafts 
and  remittances  "  which  had  characterized  the  dealings  of  the 
parties.  What  that  process  was  the  evidence  fully  discloses, 
and  the  explanation  was  properly  permitted  to  be  proved. 

Van  Asche  &  Co.  would  draw  sixty-day  drafts  upon  the  de- 
fendants and  procure  funds  by  their  sale,  remitting  the  proceeds 
by  short  drafts  purchased,  thus  in  each  instance  putting  the  de- 
fendants in  funds  with  which  to  meet  their  acceptances ;  and 
a  continued  repetition,  of  the  process  operating  to  postpone  the 
final  payment  of  Van  Asche  &  Co.  and  carrying  their  debt 
through  the  agency  of  defendants'  credit.  It  was  to  this  pro- 
cess and  this  mode  of  renewal  that  Van  Asche  &  Co.  referred 
in  asking  an  extension,  and  to  the  same  process  that  defend- 
ants referred  when  they  in  substance  requested  the  renewal  of 
the  $37,000  as  a  temporary  arrangement  in  advance  of  a  final 
consent  or  refusal  to  extend  liquidation  to  the  next  crop.  Upon 
this  understanding  of  the  correspondence  both  parties  acted. 
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Van  Asche  &  Co.  drew  upon  the  defendants  at  sixty  days,  and 
having  sold  drafts  for  $15,000,  remitted  that  amount  to  defend- 
ants, who  expressed  surprise  and  cabled  to  Havana  the  in- 
quiry "  why  only  $15,000 ;  must  send  $22,000  first  steamer,5 ' 
to  which  Van  Asche  &  Co.  replied  "  $22,000  Saturday  steamer." 
It  is  beyond  question  that  the  defendants  perfectly  under- 
stood that  these  remittances  were  the  product  of  drafts  drawn 
on  them  in  the  usual  way,  and  in  accordance  with  the  request 
contained  in  their  letter.  Van  Asche  &  Co.  sold  their  draft 
on  defendants  for  $22,000  to  the  present  plaintiffs,  who  were 
shown  the  letter  of  authority,  and  parted  with  their  money 
upon  its  faith.  Payment  of  the  drafts  having  been  refused, 
this  action  was  brought.  It  is  conceded  that  an  absolute  author- 
ity to  draw  is  equivalent  to  an  unconditional  promise  to  pay 
the  draft ;  (Merchants*  Bank  v.  Crriswold,  72  N.  Y.  472) ; 
but  the  appellants'  contention  is  that  the  language  of  the  letter 
is  not  explicit,  does  not  promise  to  accept  and  pay,  and  is 
ambiguous.  Reading  it  in  the  light  of  its  surroundings,  it  is 
explicit  and  unambiguous.  It  requests  a  renewal  of  the  char- 
acter and  by  the  process  which  both  parties  understood,  and 
plainly  authorized  the  drafts  which  were  made.  Special  prom- 
issory words  were  unnecessary,  where  the  language  employed 
sufficiently  imported  a  legal  obligation.  The  authority  need 
not  be  phrased  in  the  precise  and  formal  language  of  a  legal 
document.  Mercantile  correspondence  rarely  has  that  char- 
acteristic, and  often  is  abbreviated  and  assumes  what  is 
readily  understood.  It  is  enough  in  the  present  case  that  the  de- 
fendants' letter  authorized  the  draft  when  it  requested  the 
renewal  which  could  only  be  made  by  that  process,  and  was 
expected  so  to  be  made. 

No  error  was  committed  on  the  trial,  and  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Gbobgb  W.  Smiley,  Respondent,  v.  Horace  B.  Fry,  Survivor, 
etc.,  Appellant. 

A  firm,  of  which  defendant  is  the  surviving  partner,  in  May,  1864,  exe- 
cuted and  delivered  to  plaintiff's  assignor,  upon  receipt  of  the  sum  specified 
therein,  an  instrument,  the  body  of  which  is  as  follows  :  "Due  S.  K. 
Ash  ton,  M.  D.,  Trustee,  $4,000,  returnable  on  demand.  It  is  understood 
that  this  sum  is  specially  deposited  with  us  and  is  distinct  from  the 
other  transactions  with  said  Ashton."  In  an  action  upon  the  same  wherein 
the  statute  of  limitations  was  set  up  as  a  defense,  Jield  that  it  was  in 
the  nature  of  a  certificate  of  deposit,  not  a  promissory  note;  that  no 
cause  of  action  arose  thereon  until  a  demand  was  made  for  the  sum  de- 
posited ;  and,  as  the  jury  found  from  evidence  justifying  the  finding  that 
no  demand  was  made  until  1880,  that  the  action  was  not  barred  by  the 
statute.  * 

(Argued  October  15, 1885  ;  decided  October  80,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  affirm- 
ing a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict 
and  affirming  an  order  denying  a  motion  for  a  new  trial.  (Re- 
ported  below,  17  J.  &  S.  134.) 

This  action  was  brought  among  other  things  upon  an  instru- 
ment in  writing  executed  by  a  firm,  of  whom  defendant  is  the 
surviving  partner,  and  delivered  to  S.  K.  Ashton,  plaintiff's 
assignor,  at  the  time  of  the  delivery  to  said  firm  of  the  amount 
of  money  stated  therein. 

"$4,000.  Office  of  J.  R.  &  H.  B.  Fey, 

134  South  Third  Street, 
Philadelphia,  May  21,  1864. 

"  Due  S.  K.  Ashton,  M.  D.,  Trustee,  Four  Thousand  Dol- 
lars, returnable  on  demand.  It  is  understood  this  sum  is  es- 
pecially deposited  with  us,  and  is  distinct  from  the  other 
transactions  with  said  Ashton. 

"J.B.  &H.  B.  Fey." 

Among  other  defenses  defendant  pleaded  the  statute  of  limi- 
tations. 
Further  facts  appear  in  the  opinion. 


••by,) 

r'    f 

S64.  ) 
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G.  W.  CotteriU  for  appellant.  The  instrument  in  suit 
has  all  the  attributes  of  a  promissory  note.  (Chitty  on  Bills 
[12th.  Am.  ed.]  150,  note  8, 152;  Wheeler  v.  Warner,  47  N. 
Y.  620 ;  Appeal  of  Andresf  Executors,  99  Penn.  St.  421 ; 
Kilgore  v.  BulJdey,  14  Conn.  363  ;  Bank  of  Orleans  v. Merrill, 
2  Hill,  295 ;  Sibra  v.  Tripp,  15  Mees.  &  Wels.  23  ;  Kimball 
v.  Huntington,  10  Wend.  675 ;  McMuUen  v.  Rafferty,  89  N. 
Y.  459.)  It  was  barred  by  the  statute  of  limitations.  (  Wheeler 
v.  Warner,  47  N.  Y.  520 ;  Angell  on  Limitations,  93 ;  La* 
forge  v.  Jayne,  9  Penn.  St.  410 ;  Appeal  of  Andresf  ExWs, 
99  id.  421 ;  FelPs  Point  Sav.  Bit.  v.  Weedon,  18  Md.  320 ; 
Bellows'  Falls  Bk.  v.  Rutland  Co.  Bk.,  40  Vt.  377 ;  Hun- 
ger v.  Albany  City  Bk  ,  85  N.  Y.  586.)  Tinder  the  circum- 
stances of  this  case  the  demand  for  the  deposit  should  have 
been  made  within  the  six  years,  and  the  action  should  have 
been  brought  within  six  years  from  that  time.  {Coleman  v. 
Roders,  10  Pick.  118 ;  Laforge  v.  Jayne,  9  Penn.  St.  410.) 
The  assertion  of  a  hostile  claim,  or  the  existence  of  any  facts 
which  indicate  to  the  depositor  that  the  claim  will  not  be  paid, 
sets  the  statute  in  motion.  (Boughton  v.  Flint,  74  N.  Y.  482 ; 
Watson  v.Phama*  Bk.,  8  Mete.  217  ;  Stanford  v.  Tuttle,  4  Yt. 
8fc ;  Collar d  ▼.  Tuttle,  id.  491.)  The  demand  must  be  made 
in  ?  reasonable  time,  or  at  least  during  the  limitation  ordi- 
narily prescribed  by  statute.  (Morrison  v.  Mullen,  34 Penn. 
St.  12;  Laforge  v.  Jayne,  9  id.  410.)  Where  there  is  no 
conflict  of  evidence  the  question  whether  it  is  sufficient  to  sup- 
port the  verdict  is  one  of  law,  and  the  point  can  be  raised  on  a 
motion  for  a  new  trial  although  not  mentioned  on  the  trial. 
{Shearman  v.  Henderson,  42  How.  399;  Hatpin  v.  Third 
Ave.  R.  R.  Co.,  40  N.  1 .  Supr.  175 ;  Bliss'  Code,  817.)  The 
question  as  to  whether  or  not  the  transaction  was  a  mere  de- 
posit should  have  been  left  to  the  jury.  (Be  Lavallette  v. 
Wendt,  75  N.  Y.  479 ;  HotchUss  v.  Mosher,  48  K  Y.  478.) 

George  H.  Adams  for  respondent.  The  transaction  evi- 
denced by  the  certificate  was  a  deposit.  (Payne  v.  Gardner, 
•29  N.  Y.  146,  167.)    No  cause  of  action  accrued  until  an 
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actual  demand  and,  therefore,  the  statute  did  not  rnn  until 
after  demand.  (Howell  v.  Adams,  68  N.  Y.  814 ;  Boughton 
v.  Flint,  74  id.  482;  Hunger  v.  Albany  Bh,  85  id.  580; 
Bank  of  B.  N.  A.  v.  Merchants'  Bh,  91  id.  106.)  The  sur- 
vivor and  the  representatives  of  the  estate  of  the  deceased 
partner  are  not  jointly  obligated  on  this  certificate,  and,  there- 
fore, a  demand  on  the  representatives  of  J.  R.  Fry  is  not  even 
a  constructive  demand  on  this  defendant.  {Lawrence  v. 
Trustees,  etc,,  2  Den.  577 ;  Troy  L  <k  If.  Factory  v.  Window, 
11  Blatchf.  513 ;  Bloodgood  v.  Brum,  8  N.  T.  862 ;  Jessopr. 
MUler,  1  Keyes,  321.) 

Miller,  J.  The  instrument  upon  which  the  recovery  in 
this  action  is  founded  was  in  the  nature  of  a  certificate  of 
deposit,  and  not  a  promissory  note.  It  was  evidently  intended 
as  a  statement  of  the  contract  under  which  the  makers  received 
and  held  money  which  had  been  deposited  by  the  payee  with 
them. 

The  nature  of  the  transaction  must  be  determined  by  the 
construction  to  be  placed  upon  the  instrument  itself.  It  de- 
clares that  the  sum  named  therein  is  due  on  demand,  and  that 
it  is  a  special  deposit  distinct  from  other  transactions  with  the 
payee.  The  language  employed  in  no  way  indicates  that  the 
money  was  a  loan  and  intended  to  be  regarded  as  such.  It 
provided  that  it  was  specially  deposited,  and  was  only  to  be 
repaid  when  it  was  demanded.  The  words  used  are  clear 
and  explicit,  and  negative  the  idea  that  the  money  was  to  be 
regarded  otherwise  than  as  a  special  deposit  independent  of  any 
other  transaction  between  the  parties,  and  only  to  be  returned 
when  an  actual  demand  was  made  for  the  same.  The  word 
"  due  "  does  not  import  an  obligation  or  promise  which  can  be- 
enforced  without  a  demand,  for  it  is  expressly  limited  to  the 
time  when  demanded.  It  is,  therefore,  only  due  when  de- 
manded. This  portion  of  the  instrument  is  qualified  by  the 
subsequent  provision  that  the  money  is  u  especially  deposited." 
The  whole  taken  together  establishes  the  special  deposit  as  a 
separate  transaction  which  is  go  become  due,  or  to  be  paid 
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when  demanded,  and  no  sooner.  It  in  no  way  partakes  of  the 
character  of  a  promissory  note  where  there  is  an  express 
agreement  to  pay  without  any  qualification  or  restriction. 
None  of  the  authorities  cited  by  the  appellant's  counsel  uphold 
the  rule  that  an  instrument  of  the  character  of  the  one  under 
consideration  is  a  promissory  note,  and  not  a  certificate  of 
deposit  merely.  Being  a  deposit  a  demand  of  the  money  was 
essential  to  a  right  of  action,  unless  there  was  a  wrongful  con- 
version or  loss  by  some  gross  negligence  on  the  part  of  the  de- 
positary. The  distinction  between  a  deposit  and  a  loan  is  con- 
sidered in  Payne  v.  Gardiner  (29  N.  Y.  146),  and  within  the 
rule  there  laid  down  the  instrument  in  question  was  a  certifi- 
cate of  deposit,  and,  in  such  a  case,  no  indebtedness  arose  by 
reason  of  such  deposit  until  a  demand  was  made  for  the  amount 
deposited.  (See,  also,  Howell  v.  Adams,  68  N.  Y.  314; 
Boughton  v.  Flint,  74  id.  476.) 

As  the  instrument  in  question  was  not  a  promissory  note 
but  a  certificate  of  deposit,  the  defense  of  the  statute  of  limi- 
tations, interposed  by  the  defendant,  was  not  available  for  the 
reason  that  a  demand  of  the  money  deposited  was  not  made 
prior  to  six  years  before  the  commencement  of  the  action. 
The  plaintiff  proved  on  the  trial  that  a  demand  was  made 
some  time  in  the  year  1880,  and  claims  that  this  was  the  only 
demand  ever  made  of  the  amount  named  in  the  certificate.  It 
is  not  denied  that  a  demand  was  made  at  that  time,  but  the 
defendant  sought  to  establish  a  constructive  demand  by  proof 
showing  an  action  brought  by  Ashton,  the  payee,  in  1870,  in 
Philadelphia.  The  proof  showed  that  that  action  was  brought 
against  the  executrix  of  J.  R.  Fry,  and  that,  although  this  de- 
fendant, H.  B.  Pry,  was  named  as  defendant  therein,  he  was 
never  served  with  process.  There  is  no  direct  proof  that  the 
$4,000  was  included  in  that  suit.  There  is  evidence  of  a 
letter  of  Ashton,  which,  it  is  claimed,  shows  that  the  $4,000  was 
included  in  that  action,  and  of  a  conversation  of  Ashton  with 
the  defendant  in  which  he  told  him  he  had  brought  suit  against 
the  executrix,  but  that  he,  defendant,  had  not  been  served. 
There  is  also  some  other  testimony,  but  the  most  that  can  be 
Sickels  —  Vol.  LV.  34 
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claimed  is  that  the  evidence  was  conflicting  on  the  subject. 
As  the  jury  have  passed  upon  the  question  adversely  to  the 
defendant,  there  is  no  ground  for  urging  that  any  demand 
was  made  prior  to  1880.  This  question,  however,  has  been 
sufficiently  discussed  in  the  opinion  of  the  general  term  and  re- 
quires no  further  comment. 

The  assignment  to  the  plaintiff  by  Ashton  transferred  all  his 
interest,  and  this  included  his  right  as  trustee  to  the  instru- 
ment in  suit. 

No  other  question  demands  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Andrew  Probst,  Respondent,  v.  Addison  H.  Delamateb, 
1'LjSSj  Appellant. 

Upon  a  question  as  to  whether  a  master  was  in  fault  for  an  injury  to  his 
servant,  caused  by  the  breaking  away  and  falling  of  heavy  materials 
which  were  being  hoisted  by  machinery,  evidence  that  the  engineer 
having  charge  of  the  machinery  at  the  time  was  intoxicated  is  proper; 
it  tends  legitimately  to  prove  his  incompetency  to  perform  his  duties. 

A  refusal  of  the  court  to  charge  in  a  civil  action  that  defendant  is  entitled 
to  any  doubt  which  the  jury  may  have  is  not  error. 

It  seems,  that  the  duty  of  a  master  to  furnish  safe,  suitable  and  sound  tools, 
machinery  and  appliances  for  the  use  of  his  servant  in  the  performance 
of  his  work  and  to  keep  them  in  repair  is  not  an  absolute  one  ;  it  is  satis- 
fied by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
master,  such  as  a  prudent  man  would  take  for  the  protection  of  his  own 
person.  The  master  is  not  liable,  therefore,  for  injuries  resulting  from 
a  defect  which  could  not  be  discovered  by  careful  inspection  or  the  appli- 
cation of  appropriate  tests. 

Where,  however,  in  an  action  to  recover  damages  for  injuries  to  an  em- 
ploye of  defendant,  caused  by  the  breaking  of  a  cable  which  was  being 
used  in  connection  with  a  derrick  for  hoisting  a  heavy  weight,  the  court 
charged  that  "  it  was  the  duty  of  the  defendant  to  furnish  a  safe  and 
secure  rope  or  cable  at  the  commencement  of  the  work/'  and  if  the  jury 
found  that  the  cable  in  question  was  not  a  safe  and  secure  one,  in  the 
first  instance  defendant  was  guilty  of  negligence.    Held,  that,  while  the 
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rule  aa  stated  waa  broader  than  was  justified,  yet  as  there  was  no  evi- 
dence of  any  care  on  the  part  of  defendant  in  selecting  the  cable,  and  as 
the  attention  of  the  court  was  not  called  to  the  proper  qualification  of 
the  rule,  it  was  not  error  to  omit  allusion  to  it  in  the  charge. 

(Argued  October  16,  1885 ;  decided  October  80,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  ,4,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  bronght  to  recover  damages  for  injuries 
sustained  by  plaintiff  alleged  to  have  been  caused  by  defend- 
ant's negligence. 

Defendant  was  engaged  in  constructing  a  sewer  in  the  city 
of  Buffalo,  and  used  a  steel  cable  in  connection  with  a  derrick 
and  steam  engine  to  hoist  the  earth  and  rock  from  the  excava- 
tion. A  box  filled  with  these  materials  fell  in  consequence  of 
the  breaking  of  the  cable,  and  plaintiff,  a  laborer  in  defendant's 
employ,  was  seriously  injured. 

The  further  material  facts  are  stated  in  the  opinion. 

Edmund  J.  Plumley  for  appellant  The  proper  way  to 
prove  the  unfitness  of  the  engineer  was  by  showing  his  gene- 
ral reputation.  ( Warner  v.  N.  Y.  C.  R.  R.  Co.,  44  K  Y. 
465 ;  Bavlec  v.  N.  Y.  <&  H.  R.  R.  Co.,  59  id.  36  ;  Chapman 
v.  Erie  Ry.  Co.,  55  id.  579.)  The  defendant  was  in  no  way 
liable  unless  he  had  been  negligent  in  his  selection  of  the  en- 
gineer, or  in  retaining  him  in  his  service  with  notice  of  his 
incompetence  or  unfitness.  He  did  not  warrant  his  fitness  to 
his  other  servants.  (Shearm.  &  Redf.  on  Neg.  [3d  ed.],  §86; 
Wright  v.  N.  Y  C.  R.  R.  Co.,  25  K  Y.  562;  Malone  v. 
ffathaway,  64  id.  810 ,  Ross  v.  1ST.  Y.  C.  &  H.  R.  R.  R.  Co., 
74  id.  617 ;  JBesd  v.  Same,  70  id.  171 ;  Crispin  v.  BcHHbiU, 
81  id.  520 ;  Perry  v.  Lansing,  17  Hun,  44 ;  Oibson  v.  N. 
Y.  C.  R.  R.  Co.,  22  id.  289.)  The  negligence  of  the  engineer 
was  not  the  negligence  of  the  defendant,  but  of  a  co-servant 
of  the  plaintiff  for  which  defendant  was  not  liable.     (Sammon 
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v.  N.  Y.  &  H.  B.  B.  Co.,  62N.  Y.  251;  Crispen  v.  Babbitt, 
81  id.  516 ;  Slater  v.  JeweU,  85  id.  63 ;  McCosker  v.  L.  I.  B. 
B.  Co.,  84  id.  77;  Harvey  v.  IT.  Y.  C.  &  H.  B.  B.  B.  Co., 

88  id.  481 ;  Brick  v.  B.  N.  Y.  &  P.  B.  B.  Co.,  21  N.  Y. 
Weekly  Dig.  14;  Turner  v.  Chateaugay  Ore  Co.,  id.  40.) 
The  burden  of  proof  as  to  defendant's  "  knowledge,  or  culpa- 
bility in  lacking  knowledge  "  of  the  character  of  the  engineer 
rested  upon  the  plaintiff.  (Shearm.  <fe  Redf .  on  Neg.,  §  99 ; 
Lamb  v.  C.  cfe  A.  B.  B.  Co.,  46  N.  Y.  279 ;  Chapman  v. 
Erie  By.  Co.,  55  id.  585 ;  Boss  v.  B.  &  A.  B.  B.  Co.,  58  id. 
217 ;  Clafiin  v.  Meyer,  75  id.  260;  Wright  v.  IT.  Y  C.  B. 
B.  Co.,  25  id.  566 ;  Henry  v.  S.  I.  B.  B.  Co.,  81  id.  373.) 
Defendant  was  bound  to  exercise  only  ordinary  care  in  the 
selection  and  furnishing  of  such  machinery  and  apparatus,  and 
in  keeping  it  in  proper  and  safe  condition.  (Leonard  v. 
Collins,  70  N.  Y.  90.)  There  was  no  implied  warranty  in  the 
contract  of  service  that  the  machinery  and  apparatus  were  sound 
or  fit  for  the  purpose,  or  that  the  plaintiff  should  not  be 
exposed  to  extraordinary  risks.  (Shearm.  &  Bedf.  on  Neg., 
§  87 ;  Warner  v.  Erie  By.  Co.,  39  N.  Y.  468  ;  De  Graffe  v.  N. 
Y.  C.  &H.B.B.B.  Co.,  76  id.  125;  Jones  v.  N.  Y.  C.  &  H. 
B.  B.  B.  Co.,  22  Hun,  284 ;  Painton  v.  if.  Y.  G.  B.  B.  Co., 
83  JST.  Y.  12 ;  Slater  v.  Jewett,  85  id.  61 ;  Devlin  v.  Smith, 

89  id.  470;  Wright  v.  N.  Y.  C.  B.  B.  Co.,  25  id.  566; 
Turner  v.  Chateaugay  Ore  Co.,  21  N.  Y.  Weekly  Dig.  40.) 
It  was  for  the  plaintiff  to  prove  that  proper  tests  had  not  been 
applied,  the  law  presuming  that  ordinary  care  had  been  exer- 
cised. (Wood's  Mast.  &  Serv..  §  419 ;  Bose  v.  B.  &  A.  B.  B. 
Co.,  58  N.  Y.  222;  De  Grafey.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.,  76  id.  131 ;  Henry  v.  S.  I.  B.  B.  Co.,  81  id.  373 ;  Wright 
v.  JV.  Y.  C.  B.  B.  Co.,  25  id.  567 ;  Bavlee  v.  JV.  Y.  &  H. 
B.  B.  Co.,  59  id.  366 ;  Hayes  v.  42rf  St.  B.  B.  Co.,  97  id. 
259.)  To  carry  a  case  to  a  jury  the  evidence,  on  the  part  of 
the  plaintiff,  must  be  such  as,  if  believed,  would  authorize  them 
to  find  that  the  injury  was  occasioned  solely  by  the  negligence 
of  the  defendant.    (Johnson  v.  H.  B.  B.  Co.,  20  N.  Y.  65 ; 

Wilds  v.  Same,  24  id.  430;  Reynolds  v.  N.   Y.  C.  db  H.  B. 
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B.  B.  Co.,  58  id.  .248 ;  Sammon  v.  N.  Y.  c&  H.  B.  B.  Co., 
62  id.  251 ;  Leonard  v.  Collins,  70  id.  90 ;  Hale  v.  Smith,  78 
id.  480 ;  Hart  v.  H.  B.B.  Co.,  84  id.  56 ;  Bicemcm  v.  Have- 
meyer,  id.  647;  Owmt  v.  N.  Y  O.  B.  B.  Co.,  47  id.  670; 
Gibson  v.  Erie  By.  Co.,  63  id.  449  ;  Brick  v.  B.  N.  Y.  <&  P. 
B.  B.  Co.,  21  Weekly  Dig.  14.)  If  it  could  be  claimed  that 
defendant's  superintendent  was,  in  any  way,  negligent,  still  the 
defendant  should  not  be  held  liable,  for  his  negligence  would 
have  been  the  negligence  of  a  co-employe.  {Sammon  v.  If. 
Y.  &  H.  B.  B.  Co.,  62  N.  T.  251 ;  Crispin  v.  Babbitt,  81 
id.  516 ;  Slater  v.  Jewett,  85  id.  63  ;  MoCosker  v.  L.  I.  B.  B. 
Co.,  84  id.  77 ;  Turner  v.  C.  Ore  Co.,  21  N.  T.  Weekly  Dig. 
40.)  The  plaintiff  was  bound  to  show  by  a  preponderance  of 
proof  that  he  was  not  guilty  of  contributory  negligence. 
(Hale  v.  Smith,  78  N.  Y.  480;  Hart  v.  Hudson  B.  B.  Co., 
84  id.  62;  Biceman  v.  Havemeyer,  id.  647;  Leonard  v. 
CoUins,  70  id.  90;  Brick  y.  B.  N.  Y.  &  P.  B.  B.  Co.,  21 
N.  Y.  Weekly  Dig.  14.)  The  defendant  was  not  bound  abso- 
lutely and  at  all  hazards  to  furnish,  in  the  first  instance,  a  safe 
and  secure  cable,  a  cable  in  all  respects  without  flaw  or  defect 
of  any  kind.  He  was  only  called  upon  to  exercise  ordinary 
care  in  that  behalf.  (Shearm.  &  Redf.  on  Neg.,  §§  87,  92 ; 
Wood's  Mast.  &  Serv.,  §  428 ;  Wright  v.  S.  Y.  C.  B.  B.  Co.,  25 
K  Y.  566;  Bossv.JT.Y.  C  <&  H.  B.  B.  B.  Co., -74  id.  617 ; 
Jones  v.  Same,  22  Hun,  284 ;  Warner  v.  Erie  By.  Co.,  39 
N.  Y.  471 ;  Leonard  v.  CoUins,  70  id.  94 ;  Fuller  v.  Jewett, 
80  id.  53;  Painton  v.  N.  Y.  C.  B.  B.  Co.,  83  id.  7;  Slater 
v.  Jewett,  85  id.  61.)  It  was  not  true  that  a  mere  break- 
ing of  the  cable  cast  upon  the  defendant  the  burden  of  proving 
that  he  had  exercised  proper  care.  (Wood's  Mast.  &  Serv.,  §  419 ; 
Dudley  v.  N.  Y,  L.  E  &  W.  B.  B.  Co.,  20  N.  Y.  Weekly 
Dig.  118.)  If  the  jury  entertained  any  doubt  upon  the  ques- 
tion of  whether  plaintiff's  injuries  resulted  solely  from  defend- 
ant's negligence  and  without  any  fault  on  the  part  of  the  plain- 
tiff, defendant  was  entitled  to  the  benefit  of  the  doubt.  (Hale 
v.  Smith,  78  K  Y.  483,  484.) 
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Wm.  L.  Jones  for  respondent.  The  question,  what  condi- 
tion the  engineer  was  in  the  morning  of  the  accident  was 
proper ;  it  was  one  step  to  show  that  they  employed  and  kept 
drunken  and  incompetent  hands  to  run  the  engine  as  alleged 
in  the  complaint.  {Fishkill  S.  1.  v.  Bank,  80  N.  Y.  168 ; 
Kennedy  v.  Green,  3  M.  &  K.  699.)  The  defendant  or  his 
superintendent  having  hired  or  kept  as  an  engineer  a  man  after 
he  had  fallen  into  the  habit  of  being  intoxicated,  the  defendant 
must  be  held  to  have  assumed  any  risk  that  might  arise  on  his  ac- 
count. (80 N.  Y.  168 ;  Cleghomv.  IT.  Y.  C.  <&  H.  R.  R.  R. 
Co.,  56  id.  44.)  Plaintiff  had  a  right  to  rely  upon  what  was  6aid 
and  upon  the  greater  knowledge  and  judgment  of  the  foreman. 
{Bradley  v.  IT.  Y.  C.  R.  R.  Co.,  62  N.  Y.  99.)  The  defendant 
is  chargeable  with  any  negligence  of  the  superintendent ;  he 
having  withdrawn  from  the  control  and  superintendence  of  the 
work  and  surrendered  the  construction  of  the  sewer  to  a  su- 
perintendent, he  stands  in  the  defendant's  place  and  is  liable 
for  the  superintendent's  negligence.  {Lanning  v.  N.  Y.  C. 
R.  R.  Co.,  49  N.  Y.  521;  Malone  v.  Hathaway,  64  id.  5; 
Rounds  v.  Z.  &  W.  R.  R.  Co.,  id.  129 ;  Cohen  v.  D.  D.,  R 
B.  &  B.  R.  R.  Co.,  69  id.  170 ;  McMahon  v.  P.  H.  L  0. 
Co.,  24  Hun,  48;  Stevenson  v.  JeweU,  8  Weekly  Dig.  4; 
Moak's  Underhill  on  Torts,  30.)  The  evidence  shows  the 
plaintiff  was  careful  and  no  ways  negligent.  {Bateman  v. 
Ruth,  3  Daly,  378 ;  Stackus  v.  IT.  Y.  C  &  H.  R.  R.  R.  Co., 
69  K  Y.  464;  Hayes  v.  Miller,  17  id.  112.)  The  facts  were 
sufficient  to  go  to  the  jury.  {Stackus  v.  Jf.  Y.  C.  dk  J/.  R. 
R.  R.  Co.,  79  N.  Y.  464 ;  Hayes  v.  Miller,  17  id.  112 ;  Chap- 
man v.  Erie  Ry.  Co.,  55  id.  586 ;  BHckner  v.  IT.  Y.  C.  R.  R. 
Co.,  2  Lans.  506;  1  Addison  on  Torts,  23;  Scott  v.  L.  D. 
Co.,  34  L.  J.  Exch.  17 ;  Byrne  v.  Boade,  33  L.  J.  [N.  S.]  Exch. 
13 ;  Briggs  v.  Oliver,  35  L.  J.  Exch.  163 ;  Curtis  v.  R.  cfe 
S.  R.  R.  Co.,  18  N.  Y.  534.)  It  was  the  duty  of  the  defend- 
ant  to  furnish  its  employes  for  use  in  the  prosecution  of  its 
business  good  and  suitable  machinery  and  keep  it  in  repair. 
{Cone  v.  D.,  L.  <&  W.  R.  R.  Co.,  81  N.  Y.  206;  Power  v. 
N.  Y,  L.  R  &  W.  R.  R.  Co.,  32  Hun,  415 ;  Ryan  v.  Fow- 
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ler,  24  N.  Y.  414;  Kirkpatrick  v.  JUT.  Y.  C.  <&  H.  R.  R.  R. 
Co.,  79  id.  240 ;  Chapmcm  v.  Erie  Ry.  Co.,  55  id.  585 ;  Ma- 
lane  v.  Hathaway,  2  N.  Y.  Sup.  Ct.  [T.  &  C]  664 ;  Brichier 
v.  N.  T.  C.  R.  R.  Co.,  2  Lans.  517;  FUke  v.  B.  &  A.  R.  R. 
Co.,  55  K  Y.  549;  Earn  v.  Smith,  80  id.  458.)  It  was  in- 
cumbent  upon  plaintiff  to  satisfy  the  jury,  by  a  preponderance 
of  proof,  that  the  injury  had  been  occasioned  by  the  negli- 
gence of  defendant  and  that  he  himself  was  free  from  fault. 
{Bale  v.  Smith,  78  N.  Y.  483;  1  Greenl.  on  Ev.,  §  2.) 

Rugeb,  Ch.  J.  We  are  of  the  opinion  that  no  exception 
appears  in  the  case  requiring  the  reversal  of  the  judgment. 
The  question  as  to  the  contributory  negligence  of  the  plaintiff 
was  one  of  fact,  and  was  properly  submitted  to  the  jury  upon 
conflicting  evidence.  The  charge  of  negligence  against  the 
defendant  was  predicated  upon  two  specifications,  viz. :  the 
first  importing  that  the  injury  to  plaintiff  was  occasioned  by 
the  use  of  old  and  defective  appliances,  in  the  prosecution  of 
the  work  in  which  he  was  employed,  and  the  other  charging 
the  defendant  with  knowingly  employing  improper,  drunken 
and  incompetent  assistants,  to  aid  in  such  work.  Some  evi- 
dence was  given  in  support  of  both  of  these  specifications 
(Miller  v.  Jf.  T.  C  <6  H.  R.  R.  R.  Co.,  99  N.  Y.  657.) 

An  exception  was  taken  to  the  admission  of  evidence  tending 
to  show  that  the  engineer  in  charge  of  the  hoisting  apparatus 
on  the  morning  in  question,  was  intoxicated.  The  objection 
taken  was  stated  to  be  that  the  evidence  was  immaterial  and  did 
not  tend  to  show  that  he  was  an  unsafe  engineer.  It  is  quite 
certain  that  the  intoxication  of  a  person  having  charge  of  ma- 
chinery used  in  hoisting  heavy  materials,  liable  from  their  great 
weight  to  break  away  and  fall,  is  quite  material  upon  an  issue 
as  to  who  was  in  fault  for  an  injury  occurring  from  such  a  fall, 
and  tended  legitimately  to  prove  the  incompetency  of  such  en- 
gineer to  perform  the  duties  with  which  he  was  charged. 
Whether  the  proof  was  sufficient  to  establish  the  allegation,  or 
required  additional  evidence  to  charge  the  defendant  with 
knowledge  of  the  fact,  was  quite  a  different  question,  and  was 
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not  raised  by  the  objection.  The  exception,  therefore,  was  not 
well  taken. 

It  may  also  be  said  that  ijo  motion  was  made  to  strike  out 
this  evidence,  neither  was  any  request  made  to  the  court  to 
charge  in  reference  thereto.  It  seemed  to  be  assumed  by  all 
parties  that  the  evidence  of  incompetency  from  drunkenness 
was  insufficient,  to  support  the  charge  of  negligence,  and  the 
case  was  not  put  to  the  jury  on  that  ground. 

An  exception  was  also  taken  to  the  refusal  of  the  court  to 
charge  that  the  defendant  was  entitled  to  any  doubt  which 
the  jury  may  have.  This  exception,  within  the  rule  laid  down 
in  Seybolt  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  (95  N.  Y.  570), 
was  not  well  taken. 

The  only  remaining  exception  requiring  notice  is  that  taken 
to  the  charge,  stating  "  that  it  was  the  duty  of  the  defendant  to 
furuish  a  safe  and  secure  rope  or  cable  at  the  commencement  of 
the  work ;  that  if  they  find  this  cable  was  not  a  safe  and  secure 
cable  in  the  first  instance  the  defendant  was  guilty  of  negli- 
gence." The  rule  as  stated  was  undoubtedly  broader  than  the 
authorities  would  justify,  and  if  the  attention  of  the  court 
had  been  called  to  the  point,  and  it  had  then  refused  to  charge 
the  proper  qualifications  of  the  rule,  it  would  have  been  error. 
Although  the  duty  in  question  has  been  stated  in  several  cases 
in  this  court,  substantially  in  the  language  used  in  this  case, 
it  has  generally  occurred  in  defining  the  duty  of  the  master  as 
distinguished  from  that  which  may  be  delegated  to  a  subordi- 
nate, and  because  the  circumstances  of  the  particular  case  did 
not  call  for  the  application  of  the  limitations  to  the  rule. 
(Pomtear  v.  TUly  Foster  Iron  Mining  Co.,  99  N.  Y.  368 ; 
Kain  v.  Smith,  80  id.  458 ;  Cone  v.  Dd.,  L.  &  W.  R.  R.  Co., 
81  id.  206 ;  EUis  v.  N.  Y.,  L.  E  <fc  W.  R.  R.  Co.,  95  id. 
552.)  The  duty  of  the  master  to  furnish  safe,  suitable  and 
sound  tools,  machinery  and  appliances  for  the  use  of  the  ser- 
vant in  the  performance  of  the  work  of  the  master,  and  to 
keep  them  in  repair,  is  not  an  absolute  one,  and  is  satisfied 
by  the  exercise  of  reasonable  care  and  pmdence  on  the  part  ot 
the  master  in  the  manufacture,  selection  and  repair  of  such 
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appliances,  (fuller  v.  Jewett,  80  N.  Y.  46  ;  Painton  v.  North- 
ern Gent.  B.  Co.,  83  id.  7  ;  Ellis  v.  N.  Y.,  L.  E.  &  W. 
B.  R.  Co.,  supra  ;  Burke  v.  Witherbee,  98  N.  T.  562.) 

This  is  a  duty  which  cannot  be  delegated  to  a  servant  so  as 
to  excuse  the  master  from  damages  occurring  through  an  omis- 
sion to  perform  it,  yet  when  the  master  has  exercised  all  of 
the  care  and  caution,  which  a  prudent  man  would  take  for  the 
safety  and  protection  of  his  own  person,  the  law  does  not  hold 
him  liable  for  the  consequences  of  a  defect  which  could  not  be 
discovered  by  careful  inspection  or  the  application  of  appro- 
priate tests  to  determine  its  existence.  The  attention  of  the 
court  below  was  not  in  any  way  called  to  this  question,  and  as 
the  evidence  did  not  show  the  exercise  of  any  care  on  the  part 
of  the  master  in  selecting  the  appliances  used,  it  was  not  error 
for  the  court  to  omit  allusion  to  it  in  the  charge. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People,  ex  rel.  Epheaim  L.  Van  Aken,  Overseer  of  the 
Poor,  etc.,  Appellant,  v.  Warren  Millham  et  al.,.  Re- 
spondents. 

Defendant  M.  having  been  arrested  as  the  reputed  father  of  a  bastard  child, 
and  the  hearing  having  been  adjourned  at  his  request,  gave  a  bond  with 
the  other  defendants  as  sureties,  conditioned  that  he  would  personally 
appear  before  the  justices  on  the  adjourned  day  and  M  not  depart  there- 
from withont  leave  of  such  justices.*'  On  the  adjourned  day  M.  ap. 
peared  and  the  hearing  began,  but  was  not  completed;  at  the  request  of 
counsel  on  both  sides  it  was  adjourned  to  a  day  named.  On  that  day  M. 
did  not  appear.  In  an  action  upon  the  bond,  held,  that  his  non-appear* 
ance  was  a  breach  of  the  condition  and  defendants  were  liable. 

It  teems  that  the  meaning  and  effect  of  the  bond  would  have  been  the  same 
if  it  had  been  simply  conditioned  as  prescribed  by  the  statute  authoriz- 
ing the  taking  of  a  bond  in  such  case  (1  R.  S.  644,  §  12),  %.  e.,  had  the 
words  "  and  not  depart  therefrom  without  leave  of  such  justices  "  been, 
omitted ;  that  the  object  of  the  statute  is  not  simply  to  secure  the  at-. 
Siokels  — Vol.  LV.  35 
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tendance  of  defendant  at  the.  adjourned  day,  bat  daring  the  trial  until 

the  termination  thereof. 
It  seems  also  that  a  different  rule  might  apply  where  an  adjournment  is 

granted  before  the  commencement  of  the  proceedings. 
People,  ex  rel.  v.  MiUham  (29  Hun,  151),  reversed. 
People  y.  Greene  (6  Hill,  647),  distinguished. 

(Argued  October  10, 1885;  decided  October  80, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court,  in  the  third  judicial  department,  made  January  23, 
1883,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict.     (Reported  below  29  Hun,  151.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

A.  T.  Clearwater  for  appellant.  The  bond  in  suit  was 
authorized  by  the  statute.  (1  R.  S.,  ch.  20,  tit.  6,  §§  12,  17.) 
The  prisoner  was  bound  not  only  to  appear  but  to  give  his 
continued  attendance  until  the  examination  and  subsequent 
proceedings  were  finally  closed ;  having  failed  to  do  so  there 
was  a  breach  of  the  bond,  and  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  plaintiff  was  proper.  (People  v.  Jayne, 
27  Barb.  58 ;  People  v.  McCoy,  39  id.  73.)  Bonds  in  bastardy 
proceedings  for  reasons  of  public  policy  are  construed  with 
the  utmost  rigor  against  the  obligors.  {Falls  v.  Belknap,  1 
Johns.  486  ;  BockefeUer  v.  Donnelly,  8  Cow.  623  ;  People  v. 
Corbett,  8  Wend.  520 ;  People  v.  Haddock,  12  id.  475 ;  Peo- 
ple v.  Mitchan,  44  Barb.  245  ;  WiUiford  v.  State,  17 
Tex.  653;  Howee  v.  State,  1  Ala.  113;  People  v.  Moores,  4 
Denio,  518;  People  v.  Clark,  21  Barb.  214;  Oildersleeve 
v.  People,  10  id,  35  ;  People  v.  Annable,  7  Hill,  73 ;  Mooney 
v.  People,  81  111.  134;  State  v.  Welle,  36  Iowa,  238.) 
A  bastardy  bond  taken  with  a  single  surety  though  irregu- 
lar is  valid  and  may  be  enforced  against  the  obligors.  (Peo- 
ple v.  Lyons,  7  Daly,  182;  State  v.  Baker,  50  Me.  45; 
Paulk  v.  State,  52  Ala.  427.)  The  bond  having  been  volun- 
tarily given  the  sureties  must  be  held  to  be  concluded,  and  are 
bound  by  their  undertaking.     (Champlain  v.  People,  2  N.  Y. 
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82 ;  Hawkins  Pleas  of  the  Crown,  B.  2,  chap.  15,  §§  3,  84 ; 
PetersdorflE  on  Bail  in  Criminal  Cases,  515.)  All  instruments 
in  the  nature  of  a  recognizance  are  strictly  construed  against 
the  party  and  his  surety.  (People  v.  Blankman,  17  Wend. 
252 ;  People  v.  Petry,  2  Hilt.  523 ;  Sennard  v.  State,  2 
Kelly,  137 ;  State  v.  Stout,  6  Halst.  124 ;  People  v.  Wilgus, 
5  Denio,  58 ;  People  v.  Hugging,  10  Wend.  465 ;  Miner  v. 
State,  1  Blackf.  236  ;  McCarty  v.  State,  1  Blatchf.  338 ;  State 
v.  Willman,  3  Ohio,  14 ;  Tyler  v.  Greenlaw,  5  Rand.  711 ; 
Dunham  v.  Heyden,  7  Johns.  381.)  The  verdict  for  the 
penalty  of  the  bond  was  properly  directed.  (People  v.  TiUon, 
13  Wend.  597  ;  People  v.  Jayne,  2  Barb.  58.) 

Wm.  Lounsbery  for  respondents.  The  plaintiffs  cannot  help 
their  cnse  by  any  consent  of  the  parties  at  the  time  of  the 
adjournment.  They  must  stand  upon  the  condition  of  the 
bond.  All  that  took  place  at  the  time  of  the  adjournment,  so 
far  as  the  sureties  were  concerned,  was  without  consideration. 
It  did  not  bind  the  defendant  Turner,  who  was  not  present  and 
not  represented.  (Reeves  v.  United  States,  9  Wall.  13.)  In 
respect  to  such  a  bond  as  the  one  in  suit  the  court  has  no  power 
to  continue  it  in  force,  or  renew  it  and  make  it  applicable  to  the 
next  term  in  any  way,  even  with  the  assent  of  the  obligors. 
It  is  not  a  recognizance  ;  but  a  thing  in  pais,  like  any  other 
deed  ;  and  cannot  be  continued  without  a  new  bond.  (Peo- 
ple v.  Greene,  5  Hill,  647 ;  People  v.  Hawes,  1  Denio.  454 
J.  H.  C.  Ins.  Co.  v.  Loenthal,  14  N.  Y.  Weekly  Dig.  326 
State  v.  Houston,  74  N.  C.  174 ;  Ogden  v.  People,  62  111.  64 
Useves  v.  U.S.,  9  Wall.  13;  People  v.  Swale,  33  nun,  208.) 

Earl,  J.  The  defendant,  Warren  Millham,  was  arrested 
under  a  warrant  issued  by  a  justice  of  the  peace  of  the  town  of 
Esopus,  Ulster  county,  as  the  reputed  father  of  a  bastard  child 
likely  to  be  born,  and  was  brought  before  the  justice,  who  called 
to  his  aid  another  justice,  and  at  the  request  of  Millham  the 
hearing  of  the  matter  was  adjourned  to  June  7,  1879  ;  and  in 
pursuance  of  the  statute  he  gave  a  bond,  with  the  two  other  de- 
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fendants  as  sureties,  conditioned  that  he  would  personally  ap- 
pear before  the  justice  at  the  time  and  place  to  which  the 
adjournment  was  had  and  not  depart  therefrom  without  leave 
of  the  justices. 

On  the  day  named,  which  was  Saturday,  Millham  appeared 
and  the  hearing  and  examination  began  and  there  continued  all 
that  day  without  completing  the  same,  and  then  the  counsel  on 
both  sides  having  engagements  at  a  County  Court  which  was  to 
commence  its  session  upon  the  following  Monday,  upon  their 
request  and  assurance  to  the  justices  that  the  bond  would  hold 
the  sureties,  the  case  was  adjourned  to  the  26th  of  June,  1879. 
On  that  day  Millham  did  not  appear,  although  duly  called. 

This  action  was  commenced  upon  the  bond  to  recover  for  a 
breach  of  the  conditions  thereof,  and  at  the  trial  the  defend- 
ants objected  that  there  was  no  breach  of  the  bond,  as  Millham 
had  appeared  at  the  time  and  place  mentioned  therein  and  had 
departed  with  the  leave  of  the  justices ;  but  the  trial  judge 
held  that  there  was  a  breach  and  directed  a  verdict  in  favor 
of  the  plaintiffs  for  the  amount  of  the  penalty  and  interest 
thereon.  From  the  judgment  entered  upon  the  verdict  the 
defendants  appealed  to  the  General  Term  and  there  the  judg- 
ment was  reversed  and  a  new  trial  granted,  on  the  ground 
that  there  had  been  no  breach  of  the  bond,  and  then  the  plain- 
tiffs appealed  to  this  court. 

The  sole  question  for  our  determination  is  whether,  upon 
the  undisputed  facts,  there  was  a  breach  of  the  bond. 

By  section  12  of  title  6,  chapter  20,  of  part  1  of  the  Revised 
Statutes,  it  is  provided  that  when  the  reputed  father  is  brought 
before  the  justices  and  he  shall  require  delay  and  give  suffi- 
cient reasons  therefor,  they  may  adjourn  the  examination  for 
any  time,  not  exceeding  six  weeks,  and  shall  take  his  bond, 
with  sureties,  "  for  his  appearance  at  such  time  before  them, 
in  the  penalty"  mentioned. 

This  bond  was  conditioned  that  Millham  should  personally 
appear  before  the  justices  at  the  time  and  place  named,  "  and 
not  depart  therefrom  without  leave  of  such  justices."  It  is 
not  claimed,  and  could  not  be,  that  the  words  quoted  were 
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inserted  in  the  bond  without  authority  of  law,  and  that  it  wa6, 
therefore,  illegally  exacted.  {People  v.  Jayne,  27  Barb.  581.) 
Without  these  word6  the  bond  would  have  the  same  meaning 
and  would  have  to  receive  the  6ame  construction. 

The  purpose  of  the  bond  required  by  the  statute  is  to  re- 
lease the  defendant  from  arrest.  Without  it  he  would  have 
to  remain  under  arrest,  as  the  examination  could  not  pro- 
ceed without  his  presence.  (§11).  If  the  sureties  upon  such  a 
bond  would  be  discharged  whenever  the  justices  should  per- 
mit the  defendant  to  leave  the  room  where  they  were  sitting  ; 
or  whenever  they  took  a  recess  for  dinner  or  adjourned  to  pro- 
cure the  attendance  of  a  witness ;  or  over  night ;  or  over 
Sunday  ;  or  to  meet  the  exigencies  contemplated  by  section 
20,  the  purposes  of  the  statute  and  of  the  bond  would  be  de- 
feated. If  such  were  the  rule,  the  defendant  would  have  to  be 
placed  under  arrest  when  he  came  to  his  examination,  or  he 
would  have  to  bring  his  sureties  with  him  so  as  to  obtain  their 
assent  to  the  action  of  the  justices.  The  object  of  the  statute 
is  not  only  to  secure  the  attendance  of  the  defendant  at 
the  adjourned  day,  but  during  the  trial  until  the  termination 
thereof.  The  bond  binds  him  to  appear  at  and  during  the  ex- 
amination, which  may  last  one  or  several  days,  and  which  may, 
from  the  engagements  of  the  justices,  or  other  contingencies, 
be  adjourned  from  time  to  time.  If  this  case,  after  the  exami- 
nation had  commenced,  had  been  adjourned  over  night  or  over 
Sunday,  would  not  the  sureties  have  been  bound?  And  if 
they  would  not  be  discharged  in  such  case  why  should  they 
be  discharged  by  any  adjournment  for  several  days?  After 
the  examination  has  been  entered  upon  there  is  no  provision 
for  a  new  bond,  and  it  is  not  believed  that  the  justices  could 
exact  a  new  one,  and  in  default  thereof  order  the  defendant 
nnder  arrest.  Having  given  the  bond  he  is  entitled  to  be  at 
liberty  until  the  close  of  the  examination  and  the  decision 
thereon.  When  an  examination  is  thus  continued  from  day  to 
day,  or  from  week  to  week,  it  is  a  continuance  of  the  same  court 
held  by  the  same  justices,  and  it  is  the  same  examination 
and  hearing ;  and  "  the  leave  to  depart/'  contemplated  by  the 
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law,  is  the  leave  to  go  at  the  end  of  the  examination,  when  the 
same  has  in  some  way  been  brought  to  a  conclusion,  so  that 
the  presence  of  the  defendant  is  no  longer  required  for  any 
purpose,  or  some  leave  to  go  finally  out  of  the  court  or  from 
the  court.  Here  there  was  no  leave  to  the  defendant  to  de- 
part out  of  the  court  or  from  the  examination  ;  but  he  was  re- 
quired to  be  and  appear  on  the  further  hearing  of  the  matter 
on  the  adjourned  day. 

This  construction  of  the  statute  and  the  bond  is  made  more 
clear  by  reference  to  section  17,  which  provides  "  that  during 
such  examination,  and  until  such  person  shall  be  discharged  by 
the  justices  aforesaid,  he  shall  remain  in  the  custody  of  the 
constable  who  apprehended  him,  unless  a  bond  shall  have  been 
taken  for  his  appearance."  Thus  plainly  during  the  whole  ex- 
amination, whether  it  takes  one  day  or  weeks,  the  defendant 
must  remain  in  custody,  unless  he  has  given  the  bond,  and 
then  during  the  same  time  the  bond  stands  in  the  place  of  the 
custody,  and  entitles  him  to  be  at  liberty. 

If  a  criminal  be  bound  by  recognizance  to  appear  at  court 
for  trial  it  has  never  been  doubted  that  he  is  bound  to  remain 
during  the  trial  to  answer  when  called  at  any  time  until  the 
conclusion  thereof,  and  the  trial  may  be  postponed  from  day 
to  day,  or  for  several  days,  without  discharging  his  sureties. 

We  do  not  go  any  further  than  the  facts  of  this  case.  Here 
the  hearing  had  commenced.  A  different  rule  might  apply 
when,  before  the  commencement  of  the  examination,  a  post- 
ponement to  a  later  day  is  made,  for,  in  such  a  case,  the  jus- 
tices might  have  the  right  to  take  a  new  bond  as  if  one  had 
never  been  given. 

We  are  not  unmindful  of  the  rule  which  forbids  such  a  con- 
struction of  the  contract  of  suretyship  as  will  extend  or  enlarge 
its  scope  beyond  its  plain  terms  or  evident  meaning.  But  this 
bond  must  be  construed  in  reference  to  the  statutes  under 
which  it  was  given,  and  so  as  not  to  frustrate  the  plain  purpose 
for  which  it  was  taken ;  and,  thus  construing  it,  we  think  there 
was  a  breach  of  its  conditions. 

The  case  of  People  v.  Greene  (5  Hill,  647),  is  not  in  point. 
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There  the  defendant  was  bound  to  appear  at  a  certain  term  of 
court,  and,  without  entering  upon  the  hearing,  the  case  was 
postponed  until  the  next  term,  and  it  was  held  that  his  failure 
to  appear  at  the  next  term  after  that  to  which  he  was  bound 
to  appear  did  not  constitute  a  breach  of  his  bond.  If  in  that 
case  the  hearing  had  been  commenced  at  the  first  term,  and  had 
been  postponed  to  any  day  during  the  same  term,  and  the 
defendant  had  failed  to  appear  at  the  adjourned  day,  then 
there  would  have  been  a  different  question,  and  no  doubt  in 
such  case  the  court  would  have  held  that  there  was  a  breach  of 
the  bond. 

We  are,  therefore,  of  opinion  that  the  order  of  the  Gen- 
eral Term  should  be  reversed,  and  the  judgment  entered  upon 
the  verdict  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


In  the  Matter  of  the  Attorney-General  v.  The  Atlantic  Mu- 
tual Life  Insurance  Company. 

James  8.  Jebmain  v.  James  Hendricks  et  al.  ;  William 
Barnes,  Appellant ;  Edward  Newoomb,  Receiver,  etc.,  Re- 
spondent. 


It  seems  that  the  word  <(  assets"  as  used  in  the  provision  of  the  act  of  '. 
(§  17,  chap.  902,  Laws  of  1869),  authorizing  the  court  to  appoint  a  "re- 
ceiver of  all  the  assets  and  credits"  of  a  life  insurance  company,  means 
all  the  property,  real  and  personal,  of  such  company,  and  the  receiver 
upon  his  appointment  becomes  vested  with  the  title  to  all  of  the  property 
of  the  company,  including  its  real  estate,  and  no  formal  conveyance  to 
him  thereof  is  requisite. 

Where  after  the  appointment  of  a  receiver  under  said  act,  and  after  he 
had  taken  possession  of  certain  of  its  real  estate,  a  judgment  was  obtained 
against  the  company,  and  thereafter  the  real  estate  was  sold  on  fore- 
closure. Held,  that  conceding  the  formal  title  to  such  real  estate  remained 
in  the  company  after  the  appointment  of  the  receiver,  as  the  latter  had 
the  equitable  title  and  possession  prior  to  the  recovery  of  the  judgment, 
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his  title  was  superior  to  the  lien  of  the  judgment,  and  he  was  entitled  to 
any  surplus  arising  on  the  foreclosure  sale. 

(Argued  October  20, 1885;  decided  October  80,  1886.). 

Appbal  by  William  Barnes  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  in  the  third  judicial  department, 
made  the  fourth  Tuesday  in  January,  1885,  which  affirmed  an 
order  of  Special  Term  denying  an  application  of  the  said  Barnes 
for  an  order  requiring  Edward  Newcomb,  receiver  of  the  At- 
lantic Mutual  Life  Insurance  Company,  to  pay  over  to  said 
Barnes,  a  judgment  creditor  of  said  company,  a  sum  in  the 
hands  of  said  receiver,  claimed  to  be  a  surplus  arising  on  fore- 
closure sale. 

The  material  facts  are  stated  in  the  opinion. 

William  Barnes  for  appellant.  The  defendant  holds  the 
money  as  trustee  merely  without  having  parted  with  any 
actual  consideration  therefor,  and  is  under  an  obligation  to  pay 
it  to  the  party  justly  entitled  thereto,  {Mathews  v.  Duryee, 
45  Barb.  70!)  When  land  is  sold  under  a  jndgment  and  the 
surplus  money  is  brought  into  court,  creditors  having  liens 
upon  the  land  have  the  same  liens  upon  the  surplus  money 
which  they  had  upon  the  land  previous  to  the  sale.  Their 
liens  are  transferred  from  the  land  to  the  surplus.  {AveriU  v. 
Zoucto,  6  Barb.  470.)  The  surplus  money  arising  under  a 
sale  in  foreclosure  stands  in  place  of  the  land.  {Mathews  v. 
Duryee,  45  Barb.  70  ;  Blydenburgh  v.  Northrup,  13  How. 
Pr.  289.)  The  date  and  order  of  the  lien  of  a  judgment  is  in  all 
cases  a  question  of  time,  depending  on  the  day  and  hour  when 
the  judgment  was  docketed.  (Blydenburgh  v.  Northrupy  13 
How.  Pr.  289 ;  AveriU  v.  Loucks,  6  Barb.  471 ;  People  v. 
Rensselaer  Ins.  Co.,  38  Barb.  324,  338 ;  Kincaid  v.  Dwindle, 
59  N.  T.  548 ;  WiUits  v.  Waite,  25  id.  583.)  Money  in 
the  hands  of  a  receiver  is  in  custodia  legis  for  whoever  can 
make  out  a  title.  (Edwards  on  Eeceivers,  2 ;  Willard's  Eq. 
Jur.  [Potter's  ed.]  48 ;  1  Story's  Eq.  Jur.  99,  §  106 ;  Re- 
ceiver v.  Paterson  G.  L.  Co.,  23  K  J.  L.  [3  Zabr.]  293.) 
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The  appointment  of  a  Receiver  by  a  court  of  equity  vests  in 
him  the  title  to  the  debtor's  personal  estate.  But  the  title  to 
the  real  estate  is  transferred  only  by  force  of  the  debtor's  own 
conveyance,  which  the  court  has  power  to  compel  him  to  exe- 
cute. (Chautauqua  Bank  v.  Risley,  19  N.  T.  370.)  Under 
the  provisions  of  the  Revised  Statutes  and  the  Code,  the  judg- 
ment of  William  Barnes  against  the  company,  docketed  June 
25,  1880,  was  the  next  lien  to  the  purchase-money  mortgage 
for  $20,000,  and  the  whole  of  the  surplus  moneys  realized  by 
the  receivers  over  and  above  the  amount  of  the  said  mortgage 
should  be  applied  pro  tanto  on  the  said  judgment  against  the 
company.  (1  Edm.  R.  S.  707,  §  1 ;  2  id.  373 ;  re-enacted 
§  1250,  Code ;  2  Edm.  R.  S.  181 ;  Code,  §  1251 ;  3  Bank's  R. 
S.  [7th  ed.]  2194,  2195,  §§  136,  137.) 

N~.  C.  Moak  for  respondent.  The  appointment  of  a  re- 
ceiver under  chapter  202  of  the  Laws  of  1869  vests  the  title 
to  the  real  estate  of  the  corporation  in  the  receiver.  (Conti- 
neivtal  Company,  28  Hun,  360;  93  N.  T.  630.)  Upon  the 
appointment  of  the  receiver  of  the  said  company  and  all  its 
assets,  the  title  to  the  assets  vested  in  the  receiver  for  the  cred- 
itors of  the  company.  Neither  the  company  nor  any  one  act- 
ing under  it  could  thereafter  charge  or  incumber  the  assets 
vested  in  the  receiver  with  any  liability,  or  entitle  one  acting 
under  or  by  authority  of  the  company  to  any  judgment  against 
the  receiver.  (In  re  Berry \  26  Barb.  55 ;  People  v.  Security, 
etc.,  23  Hun,  576 ;  71  N.  Y.  226 ;  Morgan  v.  New  York,  etc., 
10  Paige,  290.) 

Eabl,  J.  Edward  Newcomb  was  appointed  receiver  of  the 
Atlantic  Mutual  Life  Insurance  Company  on  the  6th  day  of 
August,  1877,  under  chapter  902  of  the  Laws  of  1869.  At 
and  prior  to  that  date  the  company  owned  certain  real  estate 
which  was  subject  to  a  mortgage  given  by  a  prior  owner 
thereof.  Immediately  after  his  appointment  the  receiver  took 
possession  of  the  property  of  the  company,  including  the  real 
estate.  On  the  25th  day  of  June,  1880,  William  Barnes,  the 
Sickels— Vol.  LV.  36 
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appellant,  recovered  a  judgment  against  the  company,  which 
was  docketed  in  Albany  county.  On  the  7th  day  of  October, 
1881,  the  receiver,  pursuant  to  an  order  of  the  Supreme  Court, 
sold  the  real  estate  to  Barclay  Jermain,  for  $10,400,  subject 
to  the  prior  mortgage.  Some  question  having  been  made  as 
to  the  receiver's  title,  that  sale  was  rescinded,  and  an  agree- 
ment made  between  Jermain  and  the  receiver  that  upon  a 
foreclosure  sale  under  the  mortgage  Jermain  would  bid  for 
the  real  estate  the  amount  due  upon  the  mortgage,  together 
with  the  costs  of  the  foreclosure,  and  that  he  would  pay  the 
receiver  the  balance  up  to  $31,010.54,  the  sum  which  he  had 
agreed  to  pay,  including  the  mortgage  upon  the  prior  sale.  At 
the  foreclosure  sale,  Jermain,  in  pursuance  of  this  agreement, 
bid  the  amount  due  upon  the  mortgage  and  the  costs,  and 
paid  over  to  the  receiver,  in  addition  thereto,  upwards  of 
$9,000.  Thereafter,  Barnes  claiming  that  that  sum  was  a  sur- 
plus realized  upon  the  foreclosure  sale,  made  this  motion  to 
have  his  judgment  paid  out  of  the  same  on  the  ground  that  it 
was  a  lien  upon  the  real  estate  subject  to  the  mortgage,  and 
prior  and  superior  to  the  title  of  the  receiver. 

As  appears  by  the  opinion  of  the  General  Term,  it  was  there 
held  that  the  fund  which  Barnes  claimed  to  have  applied  on 
his  judgment  was  not  strictly  surplus  money  arising  upon  the 
foreclosure  sale,  and  upon  that  ground  the  court  denied  his 
claim.  We  might  rest  our  decision  here  upon  the  same  ground. 
But  there  is  another  ground  still  more  radical  and  satisfactory. 
The  receiver,  upon  his  appointment,  became  vested  with  the 
title  to  all  the  property  of  the  company,  including  its  real  estate. 
Section  7  of  the  act  of  1869  authorized  the  court  to  appoint 
"  a  receiver  of  all  the  assets  and  credits  "  of  the  company,  and 
provided  that  the  receiver,  upon  filing  his  bond,  shall  "  take  pos- 
session of  all  the  assets  and  credits"  of  the  company.  The 
word  "  assets,"  where  it  is  used  in  the  several  sections  of  that 
act,  manifestly  means  all  the  property,  real  and  personal,  of 
any  company  coming  under  its  provisions.  No  provision  is 
made  in  the  act  for  any  formal  conveyance  to  the  receiver, 
and  it  cannot  be  supposed  to  have  been  the  intention  of  the 
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legislature  to  leave  the  title  to  its  real  estate  in  the  insolvent 
company  subject  to  the  risks  of  judgment  liens  or  other  com- 
plications. The  purposes  of  the  act  require  that  such  title 
should  at  once  vest  in  the  receiver,  and  we  think  the  act 
should  receive  such  a  construction  as  to  effectuate  such  pur- 
pose. It  is  not  a  geueral  rule  that  a  receiver  call  only  take  title 
from  an  insolvent  person  or  corporation  by  a  formal  convey- 
ance. The  general  rule  is  otherwise,  as  in  the  case  of  receivers 
appointed  in  supplementary  proceedings,  and  receivers  and 
assignees  appointed  in  bankrupt  proceedings,  and  in  nearly  all 
cases  of  the  appointment  of  receivers  of  insolvent  corpora- 
tions. The  title  of  receivers  in  such  cases  to  real  and  per- 
sonal property,  both  in  this  country  and  in  England,  is  gener: 
ally  statutory,  and  not  under  any  formal  conveyance.  But 
even  if  we  are  wrong  in  this,  prior  to  the  recovery  of  the 
judgment  by  Barnes,  the  receiver  had  the  equitable  title  and 
the  possession  of  the  real  estate.  All  the  title,  if  any,  which 
remained  in  the  corporation  was  merely  formal,  and  was  held 
by  it  in  trust  for  the  receiver,  which  it  could  be  compelled  by 
the  court  at  any  time  to  convey  to  the  receiver.  The  receiver's 
title  was,  therefore,  superior  to  and  older  than  the  lien  of  the 
judgment. 

It  is,  therefore,  clear  that  the  order  of  the  General  Term  is 
right,  and  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  People,  ex  rel.  Wade  Buckley,  Appellant,  v.  The  Presi- 
dent of  The  Board  op  Trustees  of  The  Village  of  Port 
Jervis,  Respondent. 

Tbe  charter  of  the  village  of  Port  Jervis  (§  61,  chap.  870,  Laws  of  1878) 
provides  that  "  the  trustees,  upon  application  of  a  majority  of  the  per- 
sona who  own  lots  fronting  on  a  proposed  street,  such  applicants  being  also 
the  owners  of  more  than  one-half  of  the  land  to  be  taken  for  such  pro- 
posed street,  may  lay  out  and  establish  any  new  street  within  the  vil- 
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lage;  or  upon  application  of  each  majority  of  the  owners  of  lots  front- 
ing on  any  street,  may  discontinue  or  extend  the  same."  Meld,  it  was 
not  essential  to  the  validity  of  an  order  of  the  trustees  extending  a 
street  that  the  application  therefor  should  be  by  a  majority  of  the  land- 
owners  who  are  also  the  owners  of  one-half  the  land  taken  for  the  ex- 
tension; that  an  application  signed  by  a  majority  of  owners  of  the  lots 
fronting  on  the  original  street  was  sufficient. 

(Argued  October  20, 1885  ;  decided  October  SO,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  or- 
der made  May  14,  1885,  which  affirmed  an  order  of  Special 
Term  affirming  the  proceedings  and  order  of  the  board  of 
trustees  of  the  village  of  Port  Jervis,  extending  Berme  street 
in  said  village,  which  were  brought  up  for  review  by  certiorari. 

The  material  facts  are  stated  in  the  opinion. 

John  W.  Lyon  for  appellant.  A  statute  which  confers  on  a 
municipal  corporation  the  power  to  divest  individuals  of  their 
property  without  their  consent  is  to  be  strictly  construed. 
(Sedgwick  on  Stat.  Law,  351 ;  Blackwell  ou  Tax  Titles,  38 ; 
Dougherty  v.  Rope,  1  Comst.  79 ;  Sharp  v.  Stein,  4  Hill,  76 ; 
Ed  parte  Ward,  52  N.  Y.  395 ;  Rathbun  v.  Acker,  18  Barb, 
393.)  An  act  conferring  the  power  to  take  private  property 
for  public  purposes,  being  in  derogation  of  private  rights,  is 
not  to  be  extended  by  implication.  {Rensselaer  cfe  S.  R.  R. 
Co.  v.  Davis,  43  N.  Y.  137.)  A  thing  within  the  intention  is 
as  much  within  the  statute  as  if  it  were  within  the  letter ;  is 
not  within  the  statute  if  contrary  to  the  intent.  (Smith  v« 
People,  47  N.  Y.  330 ;  People  v.  Utioa  Ins.  Co.,  15  Johns. 
358.) 

C.  E.  Cuddeback  for  respondent.  In  the  construction  of 
statutes  effect  must  be  given,  if  possible,  to  all  the  language 
employed.  (People  v.  Matsell,  94  N.  Y.  182;  McCluskey  v. 
Cromwell,  11  id.  602.)  The  trustees  of  the  village  have  power, 
under  sections  58  and  61  of  the  charter  act,  to  proceed  without 
the  certificate  of  freeholders,  such  as  is  required  by  corarais- 
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doners  of   highways  of  towns.    (In  Matter  of  Laying  out 
Livingston  Street,  82  N.  Y.  621.) 

Andrews,  J.  .  The  proceedings  for  the  extension  of  Berme 
street  in  the  village  of  Port  Jervis,  sought  to  be  reviewed  and 
set  aside  in  this  proceeding,  contemplated  the  extension  of 
Berme  street  through  the  lands  of  the  relator,  in  a  north-east- 
erly direction  from  its  present  terminus,  to  the  corporation 
line,  a  distance  of  about  ninety-eight  feet,  to  meet  a  highway 
to  be  laid  out  by  the  town  of  Deerpark.  The  application  for 
the  extension  was  signed  by  a  majority  of  the  owners  of  lots 
fronting  on  Berme  street,  but  was  not  signed  by  the  relator, 
whose  lands  were  to  be  taken  for  the  extension.  The  trustees 
of  the  village  made  an  order  extending  the  street  pursuant  to 
the  application,  and  the  relator,  in  his  petition  for  the  certiorari, 
alleges  that  the  order  is  invalid  and  void  for  the  reason  that  the 
municipal  authorities  have  no  jurisdiction  to  extend  a  street, 
except  upon  the  application  of  a  majority  of  the  persons  owning 
more  than  one-half  of  the  land  to  be  taken  for  the  extension. 
This  is  the  only  question  presented  on  this  appeal,  and  its  solu- 
tion depends  upon  the  construction  of  section  61  of  the  village 
charter.     (Laws  of  1873,  chap.  370.) 

That  section  provides  that  "the  trustees  upon  applica- 
tion of  a  majority  of  the  persons  who  own  lots  fronting  on  a 
proposed  street,  such  applicants  being  also  the  owners  of  more 
than  one-half  of  the  land  to  be  taken  for  such  proposed  street, 
may  lay  out  and  establish  any  new  street  within  the  village ; 
or  upon  application  of  such  majority  of  the  owners  of  lots 
fronting  on  any  street,  may  discontinue  or  extend  the  same, 
or  if  it  be  less  than  three  rods  wide,  may  increase  its  width  to 
a  width  not  exceeding  sixty-six  feet." 

The  section  is  divided  into  two  clauses.  By  the  first  au- 
thority is  given  to  lay  out  new  streets.  But  the  authority  is 
conditional  and  not  absolute,  the  condition  being  two-fold  :  an 
application  by  a  majority  of  the  land-owners,  who  shall  also  be 
the  owners  of  more  than  one-half  of  the  land  to  be  taken.  By 
the  second  clause  authority  is  given  to  extend  or  discontinue 
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streets  upon  the  application  of  a  majority  of  the  owners  of  lots 
fronting  on  the  street  to  be  extended  or  discontinued.  It  does 
not  in  terms  require  that  a  majority  of  the  owners  of  lands  to 
be  taken  should  unite  in  the  petition  for  an  extension  of  an 
existing  street.  The  condition  in  the  first  clause  is  not  incor- 
porated into  the  last  clause  by  the  word  vuch  in  the  second 
clause.  If  the  legislature  had  intended  to  make  the  qualifica- 
tions of  petitioners  the  same  in  both  cases  the  object  would 
have  been  readily  accomplished  by  including  in  the  first  clause 
the  power  to  extend  existing  streets,  and  the  same  condition 
would  then  have  been  applicable  as  in  the  case  of  the  laying  out 
of  a  new  street.  If  the  condition  in  the  first  clause  should  be 
held  to  be  incorporated  into  the  second,  then  to  give  jurisdiction 
to  the  trustees  to  extend  a  street,  not  only  must  a  majority  in 
number  and  amount  of  the  owners  of  land  to  be  taken  petition 
for  the  extension,  but  in  addition  a  majority  of  the  lot-owners 
on  the  street  proposed  to  be  extended.  The  first  clause  requires 
that  a  majority  of  persons  of  the  class  designated  shall  be  au- 
thorized to  lay  out  a  new  street,  and  the  words  "  such  majority'' 
in  the  second  clause,  followed  by  a  description  of  qualified  pe- 
titioners in  the  case  of  the  extension  of  an  existing  street,  sim- 
ply adopt  the  principle  that  the  petitioners  under  the  second 
clause  shall,  as  under  the  first  clause,  embrace  a  majority  of 
the  class  specified,  before  the  authority  conferred  by  the  second 
clause  shall  be  exercised.  The  language  being  plain,  it  is  not 
important  to  find  a  reason  for  the  discrimination  made  in  re- 
spect to  the  two  proceedings.  It  may  have  been  considered 
that  before  a  new  street  was  laid  out,  a  majority  of  the  land- 
owners whose  lands  were  to  be  taken,  should  consent,  but  that 
in  the  extension  of  an  existing  street  the  general  interests  only 
should  be  regarded ;  and  that  the  necessity  of  the  latter  im- 
provement would  be  sufficiently  indicated  when  a  majority  of 
the  owners  of  lots  on  the  street  proposed  to  be  extended  peti- 
tioned for  the  improvement ;  and  that  the  opposition  of  the 
owners  of  the  land  to  be  taken  for  the  extension  should  not 
bar  the  improvement.  But  however  this  may  be,  we  think  the 
meaning  of  the  act  is  reasonably  clear,  and  that  the  trustees  had 
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jurisdiction  to  extend  the  street'  in  question,  the  application 
therefor  having  been  made  by  a  majority  of  the  lot-owners 
owning  lots  on  the  original  street. 

The  judgment  should  be  affirmed. 

All  concur. 


Judgment  affirmed. 


Giles  H.  Van  Hokse,  Executor,  etc.,  Appellant,  v.  William 
Campbell  et  al. ,  Respondents. 

A  valid  executory  devise  cannot,  at  common  law,  be  limited  after  a  fee, 
upon  the  contingency  bf  the  non-execution  of  an  absolute  power  of  dis- 
position vested  in  the  first  taker,  and  such  a  limitation  over  is  void.  An 
absolute  power  of  disposition  annexed  to  a  primary  devise  in  fee  is 
deemed  conclusive  of  the  existence  in  the  devisee  of  an  absolute  estate. 
(Ruger,  Ch.  J.,  dissenting.) 

It  seems  the  rule  is  the  same  as  to  bequests  of  personal  property. 

As  to  whether  this  rule  of  common  law  has  been  changed  by  the  Re- 
vised Statutes  (1  R.  S.  725,  §§  32,  33),  quo&re. 

F.  died  in  1791,  leaving  a  will  by  which  he  devised  certain  real  estate  to 
his  wife  for  life,  remainder  over  to  his  sou  D.,  "  his  heirs  and  assigns 
forever ; "  he  devised  another  parcel  to  his  son  H.  A  subsequent  clause 
of  the  will  provided  that  if  either  of  the  testator's  "  two  sons  shall  die 
seized  of  the  estate  hereinbefore  bequeathed,  or  any  part  thereof,  without  law. 
ful  issue,  that  then  the  estate  of  him  so  dying  seized  hereby  bequeathed 
shall  descend  to  the  other.'-'  After  the  death  of  the  widow  D.  took  pos- 
session of  the  parcel  so  devised  to  him ;  he  died  intestate  without  issue 
and  without  having  conveyed  or  otherwise  disposed  of  the  land.  In  an 
action  of  ejectment  in  which  plaintiff  claimed  title  under  H.,  held 
(Ruger,  Ch.  J.,  dissenting),  that  the  words  "shall  die  seized  of"  im- 
ported an  absolute  power  of  disposition  in  D. ;  that,  therefore,  the  lim- 
itation over  was  void,  and  D.  took  an  absolute  title. 


(Argued  February  10,  1885  ,•  decided  November  24,  1885.) 


Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  the  first  Tues- 
day of  May,  1883,  which  reversed  a  judgment  in  favor  of  Jane 
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Van  Home,  the  original  plaintiff  herein,  entered  upon  a  decis- 
ion of  the  court  on  trial  at  Special  Term. 

This  was  an  action  of  ejectment. 

The  material  facts  are  stated  in  the  opinion. 

Amasa  J.  Parker  for 'appellant.  When  after  a  devise  or 
bequest  in  language  denoting  an  absolute  gift  of  the  whole 
estate  in  fee  there  is,  in  a  subsequent  part  of  the  same  will,  a 
limitation  over  in  the  event  of  the  first  devisee  dying  under 
age  and  without  issue,  the  gifts  are  not  repugnant  to  each 
other,  bat  thelatter  is  a  valid  executory  gift.  {Norris  v.  Beyea, 
13  N.  T.  273  ;  Trustees  v.  Kellogg,  1C  id.  87 ;  Tryon  v.  Blake, 
22  id.  561 ;  Downing  v.  Marshall,  23  id.  370 ;  Everett  v.  Everett, 
29  id.  83 ;  Oxley  v.  Lane,  35  id.  348 ;  Terry  v.  Wiggins,  47 
id.  518;  Taggert  v.  Murray,  53  id.  236  ;*  64  id.  281 ;  70  id. 
85 ;  91  id.  468 ;  Wager  v.  Wager,  96  id.  174 ;  Attorney-General 
v.  Ball,  Fitzg.  314 ;  Bradley  v.  Paxeto,  3  Vesey,  344 ;  Floyd 
v.  Fisher,  38  Barb.  409 ;  Doe  v.  Elmer,  1  Man.,  Grang.  &  Scott, 
447;  Covenhoven  v.  ShuLer,  2  Paige,  122;  Sweet  v.  Chase,  2 
Comst.  73 ;  VanNostrand  v.  Moore,  52  N.  T.  12 ;  Hoppock  v. 
Tucker,  59  id.  202 ;  Howell  v.  Mills,  7  Lans.  103 ;  2  Sandf .  Ch. 
533;  1  E.  S.  773,  §  2.)  The  devise  over  is  not  limited  on  an 
indefinite  failure  of  issue,  and  is  not  for  that  reason  to  he  held 
void.  {Patterson  v.  Ellis,  11  Wend.  292 ;  Executors  v.  Strong, 
10  Johns.  16 ;  Fosdick  v.  Cornell,  1  id.  440 ;  Jackson  v.  Bur- 
hans,  3  id.  292 ;  Jackson  v.  Statls,  1 1  id.  337 ;  Jackson  v  Eden% 
16  id.  381 ;  Lion  v.  Eden,  id.  333 ;  Trustees  v.  Kellogg,  16  N. 
Y.  83.)  If  the  General  Term  thought  the  executory  devise  void 
it  should  have  modified  the  judgment  by  reducing  the  recovery 
to  one  undivided  third  part.  {Nor r is  v.  Beyea,  13  N.  Y.  289.) 
A  defense  of  adverse  possession  is  not  available.  A  possession 
to  be  adverse  must  be  hostile  in  its  inception,  and  proof  of 
adverse  possession  must  be  clear  and  conclusive.  (Bradt  v. 
Ogden,  1  Johns.  156 ;  Jackson  v.  Waters,  12  id.  365 ;  Dtnyer 
v.  Sheffer,  55  N.  Y.  446.) 

Horace  E.  Smith  for  respondents.     So  far  as  the  rights  of 
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the  parties  depend  upou  the  will  in  question,  executed  in  1791, 
they  must  be  determined  by  the  rules  of  law  in  force  anterior 
to  the  Eevised  Statutes.  {Ferris  v.  Gibson,  4  Edw.  Ch.  707, 
708 ;  McDonald  v.  JValgrave,  1  Sandf.  Ch.  274.)  Donw  Fonda 
took  a  fee-simple  absolute  in  the  fourteen  acres,  and  the  limita- 
tion over  was  repugnant  to  the  estate  in  fee  and  void.  {Jack- 
son v.  Bull,  10  Johns.  19 ;  Same  v.  Robins,  16  id.  537;  Same 
v.  Ddancey,  13  id.  552;  Campbell  v.  Beaumont,  91  N.  Y. 
464 ;  McDonald  v.  Walgrave,  1  Sandf.  Ch.  274 ;  Trustee*,  etc., 
v.  Kellogg,  16  K  Y.  83;  2  Washb.  on  Real  Prop.  225  [11], 
226  [12] ;  Willard's  Real  Estate,  157,  167.)  The  rules  exist- 
ing prior  to  the  Revised  Statutes  remain  intact  (Willard's 
Real  Estate,  157,  167.)  An  executory  devise  to  be  valid  must 
vest  within  the  compass  of  a  life  or  lives  in  being  and  twenty- 
one  years  and  nine  months  afterward.  (6  Cruise,  tit.  32,  Devise, 
chap.  17;  Patterson  v.  Edis,  11  Wend.  260,  279.)  The  de- 
fense of  title  in  respondents  by  adverse  possession  is  clearly 
and  fully  established.  (Willard's  Real  Estate,  314;  4  Kent's 
Com.  872.)  The  entry  and  possession  by  McLaren  and  his 
grantees  was  in  good  faith,  under  color  of  title,  and  fully  sat- 
isfies the  rule  of  adverse  possession.  {La  Frambois  v.  Jack- 
son, 8  Cow.  589;  Livingston  v.  Peru  L.  Co.,  9  Wend.  511; 
Humber  v.  Trinity  Church,  24  id.  587;  Sands  v.  Hughes,  53 
N.  Y.  287.)  To  constitute  adverse  possession  under  the  statute 
of  limitations,  it  is  unnecessary  to  establish  good  faith,  nor  is  it 
necessary  that  the  possession  be  under  a  claim  of  some  specific 
title.  {Crary  v.  Goodman,  22  N.  Y.  170;  Sands  v.  Hughes, 
53  id.  287 ;  Munro  v.  Merchant,  28  id.  19 ;  Humber  v.  Trinity 
Church,  24  Wend.  604.)  The  adverse  possession  having  com- 
menced in  the  life-time  of  Douw  Fonda,  the  ancestor,  under 
whom  Jane  Van  Home,  original  plaintiff,  claimed,  it  continued 
to  run^  against  her,  notwithstanding  her  coverture  when  the 
right  accrued  to  her,  assuming  that  it  did  accrue  to  her  as 
claimed  by  appellant.  {Fleming  v.  Griswold,  3  Hill,  85  ;  Jack- 
son v.  Robins,  15  Johns.  169 ;  Beckert  v.  Van  Valkenburgh, 
29  Barb.  319.)  Abraham  A.  Van  Home  was  nothing  more  than 
a  tenant  at  will  of  Douw  Fonda.  (4  Kent's  Com.  114;  Jack- 
Sickels—VouLV.  37 
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son  v.  Rogers,  1  Johns.  Cas.  33 ;  Jackson  v.  Ellis,  13  Johns. 
118 ;  CoUins  v.  Baker,  2  Barb.  206 ;  Willard's  Heal  Estate, 
456.) 

Andrews,  J.  The  original  plaintiff,  Jane  Yan  Home, 
claimed  title  to  the  premises  in  controversy,  under  Henry 
V.  Fonda,  one  of  the  sons  of  Jellis  Fonda,  who  died  seized  of 
the  premises  in  1791,  leaving  a  widow  and  two  sons  and  three 
daughters  surviving  him.  The  title  of  Henry  V.  Fonda  de- 
pended upon  the  validity  of  a  devise  over  in  the  will  of  Jellis 
Fonda.  Jellis  Fonda,  in  his  will,  devised  a  parcel  of  land  con- 
taining about  fourteen  acres,  including  the  lot  in  question,  to 
his  wife,  Jannettie,  for  life,  remainder  to  his  son  Douw,  his 
heirs  and  assigns,  forever.  He  devised  another  parcel,  under 
a  similar  limitation,  to  his  son  Henry  V.  In  a  subsequent 
clause  of  the  will  it  was  provided  that,  "  if  either  of  my  two 
sons  shall  die  seized  of  the  estate  hereinbefore  bequeathed,  or  any 
part  tfiereof,  without  lawful  issue,  that  then  the  estate  of  him 
so  dying  seized,  hereby  bequeathed,  shall  descend  to  the  other 
of  my  sons,  in  which  case  the  survivor  shall  pay  to  my  said 
three  daughters,  each,  the  sum  of  one  hundred  dollars." 
Jannettie,  the  widow  of  the  testator,  died  soon  after  her  hus- 
band and  prior  to  the  year  1800.  Douw  Fonda,  after  the  death 
of  the  testator,  entered  into  possession  of  the  fourteen  acres 
devised  to  him,  and  died  intestate  in  1S37,  without  issne,  and 
without  having  conveyed  or  otherwise  disposed  of  the  land. 
The  contingencies  thereby  happened  upon  which,  by  the  terms 
of  the  will,  the  limitation  over  to  his  brother  Henry  V.  was  to 
take  effect.  The  question  is,  whether  this  ulterior  limitation 
was  valid  and  vested  the  fee  of  the  fourteen  acres  devised  in 
the  first  instance  to  Douw  Fonda,  in  his  brother  Henry,  upon 
the  happening  of  the  contingencies  specified.  If  the  limitation 
was  valid,  the  plaintiff  is  entitled  to  recover ;  if  invalid,  he 
has  no  title,  and  cannot  maintain  the  action. 

Before  proceeding  to  examine  the  authorities  bearing  upon 
the  question,  it  is  important  to  observe  the  terms  of  the  devise, 
and  the  character  of  the  contingencies  upon  which  the  limita- 
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tion  over  is  made  to  depend.  The  devise  to  the  testator  s  son 
Douw  in  the  first  instance  was  of  a  remainder  in  fee,  depend- 
ent upon  the  life  estate  of  the  mother.  The  devise  was  to 
him  and  his  heirs  and  assigns  forever,  — words  apt  and  suffi- 
cient to  carry  an  absolute  fee.  The  devise  over  was  upon  a 
double  contingency:  the  death  of  Douw  without  issue  and 
without  having  disposed  of  the  property  in  his  life-time.  The 
latter  contingency  is  not  stated  in  express  words.  But  the 
power  of  the  primary  devisee  to  dispose  of  the  land  by  a  con- 
veyance taking  effect  in  his  life-time,  and  thereby  defeat  the 
ulterior  limitation,  is  implied  from  the  words  limiting  the  gift 
over  to  the  land  or  such  part  thereof  as  the  primary  devisee 
"  shall  die  seized  of."  That  these  and  similar  words  import 
an  absolute  power  of  disposition  in  the  first-taker  has  been 
frequently  adjudged,  and  some  of  the  cases  on  this  point  will 
hereafter  be  referred  to.  The  devise  may  therefore  be  de- 
scribed in  general  terms  as  a  devise  to  the  testator's  son  Douw 
in  words  importing  an  absolute  fee,  with  superadded  words 
conferring  an  absolute  beneficial  power  of  disposition  of  the 
whole  subject  of  the  devise  by  conveyance  executed  in  his  life- 
time, and  a  limitation  over  in  the  event  of  his  dying  without 
issue  and  without  having  exercised  the  power  of  alienation. 
If  the  devise  in  question  was  a  simple  devise  to  the  testator's 
son  Douw,  in  words  importing  a  fee,  and  a  devise  over  to  his 
brother  Henry  in  the  event  of  the  death  of  Douw  without 
issue  at  his  death,  it  would  have  constituted  a  valid  executory 
devise,  according  to  the  doctrine  finally  settled  by  the  Court  of 
King's  Bench  in  Pells  v.  Brown  (Oro.  Jac.  590),  decided  in 
1619,  and  which  has  been  uniformly  followed  in  subsequent 
cases.  In  that  case,  as  the  will  was  construed,  lands  were  de- 
vised to  A.  and  his  heirs,  and  if  he  died  without  issue  living  at 
his  death,  then  to  B.  The  devise  to  A.  was  in  words  import- 
ing a  fee-simple,  and  according  to  the  rule  of  the  common  law 
prevailing  in  respect  to  conveyances  inter  vivos,  no  further 
limitation  was  permitted.  The  common  law  did  not  allow  a 
remainder  or  other  legal  estate  to  be  limited  after  a  fee.  The 
rule  was  founded  upon  the  postulate  that  a  conveyance  of  a 
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fee  was  a  conveyance  of  the  whole  estate,  and  that  nothiug  was 
left  upon  which  the  limitation  over  could  operate.  Upon  the 
assumption  that  a  fee  given  in  the  first  instance  carried  the 
entire  and  absolute  interest  in  the  land  to  the  grantee,  the  com- 
mon-law rule  that  there  could  be  no  further  limitation  was 
logical  and  copsistent,  because  where  the  whole  is  given  there 
can  be  nothing  beyond  that  left  to  give.  But  under  the 
statute  of  uses,  and  indeed  before  they  were  legalized  by 
that  statute,  a  species  of  limitations  known  as  shifting  or 
springing  uses  had  been  recognized,  which  permitted  ulterior 
estates  to  be  created,  to  arise  upon  the  defeasance  of  prior 
estates  in  the  same  property,  contrary  to  the  strict  rules 
of  the  common  law.  The  courts,  after  the  passage  of  the 
statute  of  wills  (32  Hen.  VIII),  following  the  analogies  fur- 
nished in  conveyances  to  uses,  and  in  support  of  the  inten- 
tion of  the  testator,  gradually  came  to  recognize  the  validity  of 
limitations  not  permitted  in  conveyances  at  common  law.  In 
this  desire  to  sustain  the  intention  of  a  testator  originated  the 
species  of  property  limitations  known  as  executory  devises. 
There  are  traces  of  the  doctrine  that  a  fee  limited  after  a  fee 
may  be  good  by  way  of  executory  devise,  prior  to  the  case  of 
PdU  v.  Brown.  But  that  case  completely  established  the 
validity  and  indestructibility  of  that  species  of  limitations,  and 
it  has  ever  since,  as  stated  by  Lord  Kenyon  in  Porter  v.  Brad- 
ley (3  Term  Eep.  145),  been  regarded  as  the  "foundation 
and,  as  it  were,  magna  charia  of  this  branch  of  the  law."  Since 
that  time,  executory  devises  limiting  a  fee  after  a  fee,  upon 
some  contingency  operating  to  defeat  the  estate  of  the  first 
taker,  as  upon  his  death  without  issue  or  other  specified  event, 
have  become  common  forms  of  assurance.  The  common-law 
doctrine  of  repugnancy  between  the  two  estates,  which,  as  has 
been  said,  was  perfectly  rational  upon  the  assumption  upon 
which  it  proceeded,  has  given  way  to  the  more  just  and  reason- 
able view,  which  regards  the  prior  gift,  although  made  in  words 
which,  standing  alone,  import  an  absolute  estate,  as  restrained 
by  the  subsequent  limitation,  and  as  conferring  only  a  qualified 
estate.     This  prior  estate,  although  properly  denominated  a  fee, 
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because  it  may  last  forever,  is  nevertheless  a  base  or  determin- 
able fee,  because  it  is  liable  to  be  defeated  by  the  happening 
of  the  contingency  upon  which  it  is  limited.  In  other  words, 
in  such  a  case,  as  the  limitation  is  construed,  an  absolute  fee  is 
not  given  to  the  first  taker,  but  only  a  qualified  and  determin- 
able one.  But  a  reference  to  the  devise  contained  in  the  will 
of  Jellis  Fonda  discloses  an  element  not  contained  in  the  will 
under  consideration  in  Pells  v.  Brown.  It  is  not  a  simple  de- 
vise as  in  that  case,  to  A.  and  his  heirs,  with  a  devise  over 
on  the  death  of  A.  without  issue,  but  there  is  interposed  be- 
tween the  primary  and  secondary  limitation  a  disposing  power 
whereby  the  first  taker  was  entitled  to  dispose  of  the  whole 
fee  for  his  own  benefit,  and  thereby  cut  off  and  defeat  the 
ulterior  limitation ;  because  it  is  evident  that  the  testator,  in 
conferring  this  power  on  his  son  Douw,  was  not  providing  for 
a  disposition  by  him,  subject  to  the  limitation  over  to  Henry, 
but  for  a  disposition  which  would  defeat  and  destroy  it.  It  is 
hardly  necessary  to  call  attention  to  the  radical  difference  in 
the  situation  of  the  ulterior  devisee,  effected  by  this  power  of 
disposition  in  the  first  taker,  from  the  situation  of  the  executory 
devisee  in  Pells  v.  Brown  and  similar  cases.  In  cases  of  the 
latter  class  the  right  of  the  ulterior  devisee  cannot  be  cut  off 
or  divested  by  any  act  of  the  primary  devisee.  It  is  true  that 
the  secondary  limitation  depends  upon  a  contingency  which  may 
never  happen,  and  so  no  estate  may  ever  vest  thereunder ;  but 
whether  it  shall,  or  shall  not,  is  not  subject  to  the  will  of  the 
first  taker,  but  depends  upon  the  event  of  life,  or  death,  or 
other  contingency,  not  within  his  volition  or  control.  On  the 
other  hand,  where,  as  in  the  will  in  question,  in  addition  to 
words  importing  an  absolute  fee,  in  the  first  taker,  there  is 
superadded  a  beneficial  disposing  power,  authorizing  him  to 
convey  an  absolute  fee,  and  thereby  divest  all  rights  in  the 
secondary  devisee  and  cut  off  the  limitation  over,  the  interest 
of  the  ulterior  devisee,  assuming  that  the  limitation  is  valid, 
is  reduced  to  scarcely  more  than  a  mere  possibility.  The  power 
given  to  the  first  taker  is  conjoined  with  an  interest  in  him 
to  exercise  the  power  and  thereby  defeat  the  subsequent  estate. 
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In  any  view  the  estate  of  the  first  taker  is  scarcely  less  than 
complete  ownership,  and  the  right  of  the  ulterior  devisee  is,  as 
has  been  said,  scarcely  more  than  a  very  remote  possibility. 

The  precise  question  presented,  therefore,  for  our  determina- 
tion is,  whether  an  executory  devise  can  be  made  to  depend  on 
the  non-execution  by  the  first  taker  of  an  absolute  beneficial 
disposing  power,  vested  in  him  by  the  will  creating  the  limita- 
tion, or,  in  other  words,  whether  there  can  be  a  valid  executory 
devise  where  the  executory  limitation  is  conjoined  with  an  ab- 
solute power  in  the  primary  devisee  to  defeat  and  cut  off  the 
f utnre  estate  or  interest  by  alienation  of  the  entire  fee  in  his 
life-time,  and  whether  it  makes  any  difference  as  to  the  rights 
of  the  ulterior  devisee,  whether  the  power  has  or  has  not  been 
exercised.  This  question  we  may  reasonably  expect  to  find  an- 
swered by  the  authorities,  and,  as  we  understand  them,  it  is 
answered  by  an  unbroken  line  of  authorities  in  this  State,  and 
the  almost  uniform  course  of  decision  elsewhere,  against  the 
validity  of  such  a  limitation.  If  the  limitation  over  was  void, 
the  absolute  fee  to  the  fourteen  acres  vested,  on  the  death  of 
the  testator,  in  his  son  Doaw.  Where  a  limitation  over  after 
a  devise  of  a  fee-simple  is  void  for  remoteness  or  other  reason, 
the  fee-simple  stands  as  an  absolute  fee,  as  though  no  limita- 
tion over  had  been  attempted.  (Lewis  on  Perp.  657 ;  2  Washb. 
on  Real  Prop.  360,  and  cases  cited.)  Another  remark  may 
properly  be  made  before  proceeding  to  examine  the  authorities. 
Executory  devises  are  what  the  courts  have  made  them,  and 
whether  in  a  given  case  there  is  or  is  not  a  good  executory  de- 
vise depends  upon  whether  the  devise  conforms  to  the  rules 
which  the  courts  have  adopted  regulating  that  species  of  limita- 
tion. This  is  very  clearly  brought  out  in  a  striking  passage 
from  Mr.  Hargrave  (Harg.  Jurid.,  Arg.  31)  :  "  Executory  de- 
vises," says  that  eminent  authority,  "  appear  to  be  not  a 
genuine  branch  of  our  law,  but  an  indulged  superinduction  to 
it ;  not  a  regular  production  of  our  general  system,  but  an  ex- 
crescence ;  not  a  strictly  regular  species  of  entail,  but  a  per- 
mitted regular  mode  of  settlement ;  not  a  legitimate  offspring 
of  our  common  law,  but  a  privilege  gradually  insinuated  into 
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our  jurisprudence."  The  general  rule  sustains  a  limitation 
over  after  the  devise  of  a  fee,  on  a  contingency  defeating  the 
prior  estate  ;  but  if  it  shall  be  found  that  the  law  of  executory 
devises,  as  established  by  the  courts,  does  not  permit  such  a 
limitation  over  on  a  particular  contingency,  as,  for  example, 
where  an  absolute  power  of  dispositon  is  vested  in  the  first 
taker,  then  the  limitation  over  in  that  case  is  not  a  good  execu- 
tory devise,  because  it  does  not  come  within  the  rules  regulat- 
ing that  species  of  limitation.  The  limitation  over  in  the 
case  supposed  would  be  repugnant  to  the  prior  fee  and  the 
superadded  power,  not  because  there  could  not  in  the  nature  of 
things  be  a  complete  and  perfect  execution  of  the  intention  of 
the  testator,  for  manifestly  there  is  no  necessary  repugnancy, 
in  fact,  between  a  gift  to  A.  with  power  of  disposition,  and  a 
gift  over  to  B.  in  case  the  power  is  not  exercised.  But  such  a 
gift  over,  upon  the  assumption  made,  is  repugnant  in  law  to 
the  prior  estate  and  power,  because  the  law  has  declared  that 
a  valid  limitation  over  cannot  be  made  to  depend  upon  such  a 
contingency.  The  law  in  the  case  supposed  defeats  the  inten- 
tion of  the  testator.  But  this  occurs  in  all  cases  where  a  testa- 
tor undertakes  to  do  what  the  law  does  not  permit.  The  rule 
of  perpetuities  and  our  statute  of  uses  and  trusts  furnish  fa- 
miliar examples.  Lord  Langdale,  referring  to  this  principle  in 
Byng  v.  Lord  Strafford  (5  Bea.  558),  said :  i '  The  words  are  not 
rejected  against  the  rule  that  every  word  in  a  will  shall,  if  possi- 
ble, have  a  meaning,  but  because  the  testator  has  attempted  to 
do  what  the  law  will  not  permit,  or  has  made  dispositions  of 
property  which  are  inconsistent  with  each  other." 

The  earliest  case  in  the  courts  of  this  State,  involving  the  ques- 
tion now  presented,  is  Jackson  v.  Bull  (10  Johns.  19),  decided 
in  1813.  The  action  was  ejectment.  The  plaintiff  claimed 
title  under  the  will  of  one  Bull,  whereby  the  testator  devised 
the  demanded  premises  to  his  son  Moses,  his  heirs  and  assigns 
forever,  and  another  parcel,  by  a  similar  devise,  to  his  son 
Young,  and  then  declared  as  follows :  "  In  case  my  son  Moses 
should  die  without  lawful  issue,  the  said  property  he  died  pos- 
sessed of  I  will  to  my  son  Young,"  etc.     After  the  death  of 
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the  testator,  Moses,  the  son,  entered  into  possession  of  the 
property  devised  to  him,  and  died  in  possession  without  issue, 
and  by  his  last  will  devised  the  property  to  his  wife,  sister  and 
half-brother,  under  whom  the  plaintiff  claimed  title.  The 
question  was,  whether  the  testator's  son  Moses  took  under  the 
devise  an  absolute  fee,  thereby  rendering  the  limitation  over 
void.  The  cause  was  tried  before  Kent,  Chief  Justice,  and  a 
verdict  was  taken  subject  to  the  opinion  of  the  court.  The 
court  in  banc,  in  a  per  curiam  opinion  in  which  all  the  judges 
concurred,  held  that  the  limitation  over  was  void  as  being  re- 
pugnant to  the  absolute  ownership  aud  power  of  disposition 
given  to  Moses  by  the  will,  and  it  was  declared  to  be  a  settled 
principle  that  a  "  valid  executory  devise  of  real  or  personal 
property  cannot  be  defeated  at  the  will  and  pleasure  of  the  first 
taker  ;"  and  also  that  the  question  did  not  turn  upon  the  fact 
whether  the  devisee  had  exercised  the  power  of  alienation. 
The  power  of  disposition  in  the  testator's  son  Moses  was  im- 
plied from  the  words  "  died  possessed  of."  The  fact  that  Moses 
had  himself  devised  the  property  was  not  referred  to  by  the 
court,  and  was  clearly  immaterial.  The  language  from  which 
the  power  of  disposition  was  implied  manifestly  confined  the 
disposition  to  a  conveyance  by  Moses  operating  in  his  life-time. 
He  would  die  possessed  of  the  land  in  absence  of  such  a  convey- 
ance, notwithstanding  he  had  devised  it,  and  if  the  limitation 
over  was  valid,  it  would  not  be  defeated  by  a  testamentary  dis- 
position, because  such  a  disposition  was  not  within  the  power. 
The  very  close  correspondence  between  the  circumstances  of 
that  case  and  the  one  now  before  us  cannot  fail  to  attract  atten- 
tion. In  both  the  primary  devise  was  in  words  appropriate  to 
carry  a  fee ;  the  limitation  over  in  both  cases  was  on  a  double  con- 
tingency of  precisely  the  same  character,  that  is,  on  the  con- 
tingency of  death  without  issue  and  without  having  disposed 
of  the  property,  and  in  neither  had  the  power  of  disposition 
been  exercised.  The  case  of  Jackson  v.  Bull  is  a  direct  and  ex- 
plicit authority  against  the  validity  of  tfye  limitation  over  in  the 
case  before  us.  The  next  case  involving  the  question  arose  upon 
the  will  of  William  Alexander,  known  as  Lord  Sterling,  who 
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died  in  1783.  By  his  will,  dated  in  1771,  he  devised,  in 
words  sufficient  to  carry  the  absolute  property,  all  his  estate,  real 
and  personal,  to  his  wife  Sarah ;  but  in  case  of  her  death  without 
disposing  of  such  estate  by  will  or  otherwise,  then  all  such  es- 
tate, or  all  parts  thereof  as  should  remain  unsold  or  undevised 
at  her  death,  he  devised  to  his  daughter,  Catherine  Duer. 
This,  it  will  be  observed,  was  a  perfectly  valid  executory  de- 
vise to  Catherine  unless  the  limitation  over  was  void  by  reason 
of  the  disposing  power  vested  in  the  mother.  Several  cases 
are  reported  in  Johnson,  arising  under  this  will.  But  the  case 
of  Jackson  v.  Robin*  (15  Johns.  169 ;  S.  <?.,  16  id.  537)  is 
the  only  one  to  which  reference  need  be  made.  That  was 
ejectment  brought  to  recover  lands  in  Ulster  county,  the  plain- 
tiff claiming  title  under  the  limitation  over  to  Catherine,  the 
daughter  of  Lord  Sterling.  The  defendant  relied  upon  two 
principal  grounds  of  defense :  first,  that  the  limitation  over  in 
the  will  of  Lord  Sterling  was  void,  by  reason  of  the  power  of 
disposition  given  to  the  mother ;  and  second,  a  title  by  adverse 
possession.  The  case  came  before  the  Supreme  Court  on 
special  verdict,  and  judgment  was  rendered  for  the  defendant. 
It  was  carried  to  the  Court  of  Errors,  and  was  there  argued  by 
some  of  the  most  eminent  counsel  in  the  State.  The  opinion 
was  delivered  by  Chancellor  Kent,  adversely  to  the  plaintiff, 
sustaining  the  defense  on  both  grounds.  The  counsel  for  the 
plaintiff,  at  great  length  and  with  great  ability,  assailed  the  cor- 
rectness of  the  decision  in  Jackson  v.  Bull.  The  chancellor 
in  his  opinion  re-examined  the  principles  of  that  decision,  and 
after  an  elaborate  discussion  and  examination  of  the  authorities, 
re-affirmed  the  doctrine  of  that  case,  and  declared  that  "  there 
is  not  a  case  to  be  found  in  which  a  valid  executory  devise 
was  held  to  subsist  under  an  absolute  power  of  alienation 
in  the  first  taker."  The  court  concurred  unanimously  in  the 
opinion  of  the  chancellor,  and  the  judgment  was  affirmed. 
Passing  by  the  case  of  Patterson  v.  Ellis  (11  Wend.  260) 
as  not  material  to  the  discussion,  except  that  Chief  Justice 
Savage  in  his  opinion  cites  and  expressly  approves  the  doc- 
trine of  Jackson  v.  EiM,  we  come  next  in  order  to  the  case 
Sickels  — Vol.  LV.  38 
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of  Helmer  v.  Shoemaker  (22  Wend.  137).  The  plaintiff 
claimed  certain  land  under  an  executory  devise,  the  defend- 
ant under  a  deed  from  the  first  taker.  By  the  will 
the  land  was  devised  to  the  testator's  wife,  without  words  of 
limitation,  and  it  was  then  declared  that  "  all  the  avails  of  the 
property  that  might  remain  *  at  her  decease  should  go  over. 
It  was  held,  Cowkn,  J.,  writing  the  opinion,  that  the  widow 
took  an  absolute  fee  by  reason  of  the  power  of  disposition. 
The  title  of  the  defendant  might,  perhaps,  have  been  sustained 
on  the  deed  from  the  widow,  as  an  execution  of  the  power, 
but  no  reference  was  made  to  this  point,  and  the  court 
disposed  of  the  case  on  the  doctrine  of  Jackson  v.  Bull.  In 
McDonald  v.  Walgrove  (1  Sandf.  Ch.  274),  a  testator  de- 
vised all  his  real  estate  to  his  wife,  to  be  at  her  entire  disposal ; 
but  if  any  part  remained  unsold  at  her  death,  he  devised  the 
same  to  his  children  and  grandchildren.  The  will  took  effect 
before  the  Revised  Statutes,  and  the  widow  died  without  hav- 
ing sold  the  property.  It  was  held  by  the  vice-chancellor  that 
the  wife  took  an  absolute  fee  and  that  the  subsequent  limita- 
tion was  repugnant  and  void.  The  learned  judge  touches  very 
nearly  the  marrow  of  the  question  when  he*  says :  "  Here  the 
whole  estate  was  made  defeasible  by  the  disposition  of  the  prop- 
erty of  the  testator,  <md  by  consequence  it  cannot  be  deemed  <m 
executory  devise"  N orris  v.  Beyea  (13  N.  Y.  273)  was  a  case 
involving  the  construction  of  a  will  of  personal  estate,  taking 
effect  after  the  Revised  Statutes.  The  testator,  after  bequeathing 
a  personal  fund  in  language  denoting  an  absolute  gift,  provided 
that  it  should  go  over  in  the  event  of  the  first  legatee  dying  under 
age  and  without  issue.  It  was  held  in  accordance  with  the  settled 
law  that  the  gift  over  was  a  valid  executory  bequest.  Judge 
Denio,  delivering  the  opinion  of  the  court,  distinguished  the 
case  from  those  in  which  the  limitation  over  was  preceded  by  an 
absolute  power  of  disposition  in  the  first  taker,  and  said :  "  In 
such  cases  a  further  limitation  was  clearly  hostile  to  the  nature 
and  intention  of  the  gift."  No  reference  was  made  by  the 
learned  judge  to  the  provisions  of  the  Revised  Statutes,  but  the 
case  was  decided   on   common-law  principles.     The  case  of 
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Trustee*,  etc.,  v.  Kellogg  (16  N.  T.  83)  involved  the  validity 
of  a  legacy  under  a  will  which  took  effect  in  1824.  The  tes- 
tator devised  his  real  and  personal  estate  to  his  daughter  Chloe, 
her  heirs  and  assigns,  forever,  and  in  the  event  of  her  dying 
without  issue,  he  gave  to  the  plaintiff  a  legacy  of  $10,000. 
The  testator  by  his  will  appointed  a  guardian  for  the  daughter 
during  her  minority,  and  directed  him  to  apply  such  part  of 
the  estate  as  he  should  deem  necessary  for  her  maintenance, 
education  and  support.  It  was  claimed  on  behalf  of  the  exec- 
utors that  the  legacy  was  void  for  repugnancy  to  the  prior  gift  to 
the  daughter.  The  objection  was  overruled  on  the  ground  that 
the  power  of  disposition  was  limited  to  a  special  purpose,  and 
during  a  limited  period,  viz.,  for  the  maintenance,  education 
and  support  of  the  daughter  during  her  minority,  and  also,  that 
from  the  amount  of  the  estate,  the  provision  for  the  support 
of  the  daughter  could  not  have  been  intended  to  interfere  with 
the  legacy  to  the  plaintiff.  Judge  Denio  in  his  opinion  recog- 
nizes the  rule  that  an  absolute  power  of  disposition  would 
have  rendered  the  legacy  void.  He  says :  "  If  it  appeared  that 
the  testator  intended  to  confer  upon  the  first  devisee  an  abso- 
lute power  of  disposition,  and  in  his  will  he  afterward  made  a 
gift  over,  the  two  dispositions  cannot  stand  together.  The 
absolute  power  of  disposition  shows  that  he  intended  to  give  an 
unqualified  title  to  the  first  devisee,  and  it  is  in  the  nature  of 
such  a  title  that  the  property,  if  not  alienated  by  the  owner, 
shall  descend  to  the  heirs  if  it  be  real  estate,  or  go  to  the  next 
of  kin  if  it  be  personal.  The  gift  over  is  repuguant  to  this 
quality  of  absolute  ownership,  and  it  is  consequently  void." 
It  will  be  noticed  that  Judge  Denio  regarded  the  rule  stated  as 
alike  applicable  to  devises  of  real  and  personal  property.  Tyson 
v.  Blake  (22  N.  Y.  563)  was  the  case  of  an  executory  bequest, 
with  a  limitation  over  on  the  death  of  the  primary  legatee  with- 
out issue,  and  is  only  important  in  the  discussion,  as  contain- 
ing an  express  recognition  of  the  doctrine  of  the  prior  cases, 
that  a  limitation  over  is  incompatible  with  an  absolute  dispos- 
ing power  in  the  first  taker.  Terry  v.  Wiggins  (47  N.  Y.  512)' 
was  an  action  of  ejectment,  the  title  depending  upon  a  devise 
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in  a  will  which  took  effect  in  1862,  of  certain  land  to  the  testator's 
wife,  for  "  her  own  personal  and  independent  use  and  main- 
tenance, "  with  power  to  sell  the  same,  and  a  devise  over  after 
her  death,  of  any  residue,  etc.  The  court  construed  the  will  as 
giving  the  wife  a  life  estate  only,  with  a  limited  power  of  dis- 
position, and  sustained  the  devise  over  on  this  ground.  Allbn, 
J.,  said :  "  The  power  of  disposition  is  not  absolute,  so  as  to 
bring  it  within  the  rule  making  all  devises  with  absolute  power 
of  disposition  in  the  devisee,  gifts  in  fee ; "  and  he  further  said 
that  if  the  devise  to  the  wife  had  been  a  fee,  the  claim  that  the 
devise  over  was  repugnant  and  void  would  have  been  well 
founded.  The  learned  judge  also  referred  to  certain  provisions 
of  the  Revised  Statutes,  and  remarked  that  it  was  not  material 
to  decide  whether  the  limitation  over  was  a  good  executory 
devise  at  common  law.  Smith  v.  Van  Ostrand  (64  N.  Y.  278) 
involved  the  construction  of  a  will  which,  as  construed,  gave 
to  the  testator's  widow  a  sum  of  money  during  life  or  widow- 
hood, with  power  to  use  so  much  of  the  principal  as  might  be 
necessary  for  her  support,  with  remainder  to  her  children.  The 
court  sustained  the  validity  of  the  gift  in  remainder,  on  the 
ground  that  the  power  of  disposition  was  not  absolute,  but 
limited  and  conditional.  Judge  Rapallo  said:  "  The  cases  sus- 
tain the  proposition  that  where  an  absolute  power  of  disposal 
is  given  to  the  first  legatee,  a  remainder  over  is  void  for  re- 
pugnancy," and  adds :  "  But  they  also  recognize  the  principle 
that  if  the  jus  disponendi  is  conditional,  the  remainder  is  not 
repugnant.  The  power  of  disposition  in  the  present  case  is 
only  for  a  special  purpose — the  support  of  the  widow." 
Campbell  v.  Beaumont  (91  N.  T.  464:)  was  an  action  for  the 
construction  of  a  will  of  real  and  personal  estate,  which  took 
effect  in  1876.  The  principal  question  was,  whether  there  was 
a  valid  limitation  over  of  the  real  and  personal  estate,  which  in 
the  first  instance  was  given  to  the  wife  of  the  testator.  The 
alleged  limitation  over  was  of  the  property,  or  such*  portion 
"  as  may  remain,"  etc.,  after  the  decease  of  the  wife.  The  court 
held  that  upon  the  construction  of  the  whole  will,  the  fee  in 
the  real  estate  and  the  absolute  interest  in  the  personal  property 
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was  given  to  the  wife,  and  further,  that  if  the  intention  of  the 
testator  was  to  limit  the  estate  over,  the  limitation  was  void, 
as  repugnant  to  the  power  of  disposition.  Danfoeth,  J.,  said : 
*l  The  gift  appears  absolute  and  entire  in  its  terms ;  no  child  of 
the  testator  was  to  be  provided  for,  and  it  better  accords  with 
decisions  in  this  State  to  hold  that  if  a  limitation  over  was 
attempted,  it  is  repugnant  and  void,"  citing  Jackson  v.  Bull 
(supra). 

We  have  referred  to  all  the  cases  which  we  have  found  in 
this  State  having  a  direct  bearing  upon  the  point  under  discus- 
sion. They  unite,  in  declaring  as  an  undoubted  principle 
of  the  common  law  that  a  valid  executory  devise  caunot 
co-exist  with  a  devise  of  a  primary  fee,  accompanied  with 
an  absolute  disposing  power  in  the  first  taker,  and  that  an 
executory  limitation  by  will,  either  of  real  or  personal  prop- 
erty, after  a  gift  of  an  absolute  estate,  is  void.  An  abso- 
lute power  of  disposition  annexed  to  a  primary  devise  in  fee 
is  deemed  conclusive  of  the  existence  in  the  primary  devisee 
of  an  absolute  estate.  Such  of  the  cases  as  sustain  a  limita- 
tion over  after  a  life  estate,  accompanied  with  a  limited  power 
of  disposition  in  the  life  tenant,  proceed  upon  a  distinction 
perfectly  well  settled,  and  fall  within  that  common  form  of 
limitation,  viz.,  a  limitation  for  life,  with  power  of  appoint- 
ment in  the  life  tenant,  and  remainder  over  on  default  of  its 
exercise.  The  estate  created  by  the  exercise  of  the  power 
does  not  take  effect  out  of  the  interest  of  the  life  tenant, 
but  out  of  the  estate  of  the  grantor  of  .the  power  not  em- 
braced in  the  life  interest.  (See  Bradly  v.  Westcott,  13  Ves. 
445.) 

The  decisions  in  other  States  upon  this  question  are  equally 
uniform.  Ids  v.  Ids  (5  Mass.  500),  decided  in  1809  by  Chief 
Justice  Parsons,  is  perhaps  the  earliest  case  in  the  country 
upon  the  subject.  The  action  was  ejectment.  In  that  case 
the  testator  devised  real  estate  to  his  son  P.,  his  heirs  and  as- 
signs, forever,  and  also  bequeathed  to  him  personal  estate 
in  words  denoting  an  absolute  interest,  and  in  a  subsequent 
clause  declared,  u  and  further,  it  is  my  will,  that  if  my  son  P. 
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shall  die  and  leave  no  lawful  issue,  what  estate  he  shall  leavey 
to  be  divided  between  my  son  J.  and  my  grandson  N.,"  etc. 
P.  conveyed  the  land  in  his  life-time  and  died  leaving  no  issue. 
The  court  held  that  the  limitation  over  was  void  for  repug- 
nancy to  the  disposing  power,  and  on  that  ground  decided  the 
case  for  the  plaintiff,  making  no  reference  to  the  fact  that  P. 
had  exercised  the  power  by  a  conveyance.  The  power  of  dis- 
position was  held  to  be  implied  from  the  words,  "  what  estate 
he  shall  leave."  Melson  v.  Doe  (4  Leigh,  408),  decided  by  the 
Supreme  Court  of  Virginia  in  1833,  was  a  case  where  a  testa- 
tor devised  land  to  his  son  W.  and  his  heirs,  and  if  he  should 
die  without  a  son,  and  not  sett  the  land,  then  to  the  testator's 
son  6.  It  was  held,  as  stated  in  the  head-note,  that  the  devise 
gave  W.  absolute  power  to  sell  a  fee-simple,  and  therefore, 
whether  he  sold  or  not,  he  took  a  fee-simple  and  the  devise 
over  was  void.  The  same  principle  was  declared  in  a  prior 
case  in  the  same  State  (Eiddick  v.  Vohoon,  4  Rand.  547),  where 
the  power  of  disposition  was  held  to  be  implied  from  the  words, 
"  so  much  of  the  estate  as  may  remain  undisposed  of."  Cook 
v.  Walker  (15  Ga.  459)  involved  the  construction  of  a  mar- 
riage settlement  of  real  and  personal  property  which  provided 
for  the  devolution  of  the  property  if  the  wife  "  should  die  in- 
testate, without  making  any  disposition,1'  etc.  Lumpkin,  J.,  in 
delivering  the  opinion  of  the  court,  said :  "  We  hold  it  to  be  an 
incontrovertible  rule  that  whenever  an  estate  is  given  in  Georgia, 
either  by  deed  or  will,  to  a  person  generally  or  indefinitely, 
with  an  unlimited, power  of  disposition  annexed,  it  invariably 
vests  an  absolute  fee  in  the  first  taker,  and  that  neither  a*  re- 
mainder nor  an  executory  devise  can  be  limited  on  such  an 
estate."  The  cases  of  Flinn  v.  Davis  (18  Ala.  132)  and  Me- 
Reds  Administrators  v.  Means  (24  id.  350)  declare  the  same 
rule.  In  Pickering  v.  Langclon  (22  Me.  413)  it  was  held  that 
a  gift  over  of  real  and  personal  estate,  of  "  what  remains " 
on  the  death  of  the  first  taker,  was  void  ;  and  in  Hamsdell  v. 
Hamsdell  (21  Me.  288)  it  was  declared  that  the  doctrine  of 
Jackson  v.  BvU  {supra)  was  the  settled  law.  The  doctrine 
that  an  absolute  power  of  disposition  in  the  first  taker  was 
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fatal  to  a  limitation  over  was  also  declared  by  the  court  of 
North  Carolina  (1  Jones,  463),  and  also  by  the  courts  of  Ten- 
nessee in  two  cases  (  Williams  v.  Jones,  2  Swan,  620 ;  and 
Davis  v.  Hichardsony  10  Yerg.  290).  After  a  somewhat  dili- 
gent examination  I  have  been  unable  to  find  any  decision  in 
any  court  in  this  country,  adverse  to  the  doctrine  declared  in 
Jackson  v.  Butt  (supra),  and  I  think  it  may  safely  be  affirmed 
that  the  doctrine  of  that  case  is  the  settled  law  of  the  American 
courts.  I  cannot  better  conclude  this  review  of  the  American 
cases  than  by  quoting  the  words  of  Chancellor  Kent  in  his  Com- 
mentaries, written  long  after  the  decisions  in  Johnson  (supra), 
and  after  the  close  of  his  judicial  life.  Speaking  of  executory 
devises  (4r  Kent's  Com.  270),  after  stating  that  a  valid  execu- 
tory devise  mnst  be  indestructible  by  the  first  devisee  or  taker, 
he  adds :  "  If,  therefore,  there  be  an  absolute  power  of  dispo- 
sition given  by  the  will  to  the  first  taker,  as  if  an  estate  be 
devised  to  A.  in  fee,  and  if  he  dies  possessed  of  the  property 
without  lawful  issue,  the  remainder  over,  or  remainder  over  of 
the  property  which  he,  dying  without  heirs,  should  leave,  or 
without  selling  or  devising  the  same ;  in  all  such  cases  the  re- 
mainder over  is  void  as  a  remainder,  because  of  the  preceding 
fee ;  and  it  is  void  by  way  of  executory  devise,  because  the 
limitation  is  inconsistent  with  the  absolute  estate  or  power  of 
disposition  expressly  given  or  necessarily  implied  by  the  will." 
(See,  also,  to  the  same  effect,  2  Wash.  Real  Prop.  669.) 

The  doctrine  of  Jackson  v.  BuU  is  assailed  as  contrary  to 
the  settled  rule  of  the  English  courts,  and  as  based  upon  a 
misconception  of  the  case  "of  Attorney- General  v.  Hall 
(Fitzg.  314),  cited  as  authority  for  the  decision,  and  upon  a 
mistake  of  the  court  in  applying  to  executory  devises  a  rule 
applicable  only  to  limitations  of  personal  property.  If  the 
claim  made  was  well  founded,  it  would  furnish  no  reason  for 
departing  from  a  rule  of  property  settled  by  repeated  decisions 
in  our  courts,  and  which  has  become  the  foundation  of  legal 
titles.  Many  of  the  established  rules  of  property  limitation 
are  technical,  and  in  many  instances  were  founded  upon  mis- 
taken analogies  or  upon  reasons  which  no  longer  have  any 
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significance.  But  to  depart  from  them  in  cases  where  rights 
have  become  vested  and  titles  have  been  taken  in  reliance  upon 
them,  would  produce  great  inconvenience,  and  in  many  cases 
work  gross  injustice.  But  after  an  examination  of  the  English 
cases,  I  have  reached  the  conclusion  that  the  doctrine  of  Jack- 
son v.  Bull  accords  with  the  great  weight  of  authority  in 
England,  and  that  the  alleged  distinction  between  executory 
testamentary  limitations  of  real  and  personal  estate  has  no 
foundation  in  English  law,  or  at  l§ast  that  such  a  distinction 
has  not  been  recognized  from  a  time  anterior  to  the  case  in 
Fitzgibbon  which  was  decided  in  1731.  In  that  case  a  testator 
owning  real  and  personal  estate  gave  it  by  will  to  his  son  F. 
II.,  and  to  the  heirs  of  his  body,  and  if  he  should  die  leaving 
uo  heirs,  then  he  gave  so  much  of  the  real  and  personal  estate 
as  the  "son  should  be  possessed  of  at  his  death,  to  charitable 
purposes.  The  question  was,  whether  the  limitation  over  of  the 
personal  property  was  good.  The  court,  as  the  case  states, 
"unanimously  held  that  the  absolute  ownership  had  been  given 
to  F.  H.,  for  it  is  to  him  and  the  heirs  of  his  body,  and  the 
company  are  to  have  no  more  than  he  shall  have  left  unspent, 
and  therefore  he  had  power  to  dispose  of  the  whole,"  and 
the  limitation  over  was  held  to  be  void.  The  case  was  referred 
to  and  approved  by  Lord  IIardwiok  in  Flanders  v.  Clark  (1 
Ves.  Sr.  9),  who  said  :  "  It  was  insisted  in  Attorney-General 
v.  Hall  (Fitzg.)  that  he,  F.  H.,  had  only  a  usufructuary  interest, 
and  so  to  go  over,  but  it  was  determined  by  Lord  King  that  he 
had  the  absolute  property,  and  therefore  the  devise  was  void ; 
for  he  had  the  power  to  spend  the  whole,  which  was  an  ab- 
solute gift."  It  will  be  noticed  that  Lord  Hardwick  under- 
stood the  case  as  holding  that  the  gift  was  absolute,  because  of 
the  power  of  disposition.  It  accords  with  logic  as  well  as  law, 
that  where  a  gift  of  real  or  personal  property  is  in  law  absolute, 
there  can  be  no  valid  ulterior  limitation  engrafted  upon  it. 
Executory  devises  of  a  fee,  limited  after  a  fee,  were  sustained, 
as  I  have  said,  upon  the  ground  that,  construing  the  whole 
limitation  together,  the  first  fee  was  a  qualified  and  not  an 
absolute  interest. 
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In  the  early  period  of  the  law,  as  is  well  known,  future 
estates  in  personal  property  were  not  permitted.  It  was 
originally  held  that  a  gift  of  personalty  for  life  was  an  absolute 
gift,  so  as  to  invalidate  any  further  limitations  (7  Roll.  Abr. 
610) ;  then  a  distinction  was  raised  between  the  gift  of  the 
thing  itself ,  and  a  bequest  for  the  use  only  for  life  (Plowd.  521 ; 
Cro.  Jac.  340),  but  this  distinction  was  finally  laid  in  Hyde  v. 
JParrat  (1  P.  Wms.  2),  and  for  more  than  a  century  and  a  half, 
executory  bequests  of  personal  property  have  been  permitted 
by  the  law  of  England,  under  the  same  rules  of  limitation  as 
apply  to  executory  devises  of  land.  It  will  avoid  confusion  to 
refer  to  one  distinction  between  limitations  of  real  and  personal 
property,  founded  upon  a  peculiar  reason,  and  which  is  an  ex- 
ception to  the  general  rule  of  uniformity  of  construction.  It 
was  settled  at  a  very  early  period  in  the  law  that  words  of  lim- 
itation that  give  an  estate  tail  in  laud  give  an  absolute  interest 
in  personal  property.  This  distinction  was  indulged  in  order 
to  prevent  the  creation  of  perpetuities  in  limitations  of  per- 
sonal property.  The  statute  de  donisy  which  was  the  founds 
tion  of  estates  tail,  applied  only  to  land.  In  their  origin  these 
estates  were  perpetuities,  because  they  could  not  be  alienated 
out  of  line  of  the  entail.  The  courts,  to  defeat  the  design 
of  the  great  lords  in  enacting  the  statute,  invented  the  pro- 
cesses of  fines  and  common  recoveries  as  a  means  of  unfetter- 
ing these  entails.  But  limitations  of  personal  property  in  the 
nature  of  estates  tail  in  land  could  not  be  barred  by  fine  or 
common  recovery,  and  unless  cut  off  and  held  to  be  invalid, 
would  lead  to  perpetuities  in  that  species  of  property.  And 
to  prevent  this,  the  limitation  to  issue  was  held  to  be  void,  and 
the  first  taker  was  held  to  take  an  absolute  interest,  free  from 
the  limitation  over.  (Bradhurst  v.  Bradhurst,  1  Paige,  331- 
345  ;  Roper  on  Leg.,  p.  1522.)  Executory  devises  were  also 
exempt  from  the  operation  of  fines  and  common  recoveries, 
because  the  fiction  of  compensation  to  the  issue  in  tail,  upon 
which  those  proceedings  were  founded,  was  inapplicable  to  that 
species  of  limitation  ;  but  they  were  prevented  from  becoming 
perpetuities  by  the  rule  established  by  the  courts  that,  in  order 
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to  be  valid,  they  must  be  limited  on  a  contingency  which  must 
happen  within  the  period  prescribed  for  the  vesting  of  f atnre 
estates.  The  doctrine  of  executory  devises  in  its  origin  had 
reference  to  real  property ;  but  from  a  very  early  period  in  the 
law,  and  prior  to  the  case  in  Fitzgibbon  (supra),  executory  be- 
quests of  a  future  interest  in  personal  property,  to  take  effect 
on  a  contingency  defeating  a  prior  bequest,  made  in  words  de- 
noting a  gift  of  an  absolute  estate  in  the  first  taker,  were  recog- 
nized as  valid,  and  I  am  unable  to  find  any  trace  in  recent 
times  of  any  distinction  between  the  two  species  of  limitation, 
or  any  case  which  holds  that  a  limitation  bad  as  to  one 
species  of  property  is  good  as  to  the  other,  or  conversely. 
The  very  early  case  reported  in  2  Freeman's  Ch.  137, 
decided  in  1672,  expressly  affirmed  the  validity  of  an  exec- 
utory bequest  of  personal  property  after  words  of  absolute 
gift,  to  take  effect  on  a  contingency  defeating  the  prior  estate. 
The  case  was  a  bequest  of  £500  to  the  testator's  daughter,  and 
if  she  died  under  thirty  years  of  age,  unmarried,  then  over. 
She  received  the  money  and  died  before  the  time ;  it  was  held 
that  her  executors  were  chargeable  as  possessed  in  trust  for  the 
legatees  over.  This  indeed,  says  Fearne  (p.  404),  was  not  the 
case  of  a  devise  to  one  for  life  or  a  particular  period,  and  after- 
ward to  another,  but  a  conditional  new  disposition  of  the  prop- 
erty upon  a  particular  contingency.  There  are  many  other 
English  cases  sustaining  an  executory  bequest  of  the  same 
character.  (Atkinson  v.  Hutchinson,  3  P.  Wms.  258; 
Wilkinson  v.  South,  7  T.  R.  555 ;  Stone  v.  Maule,  2  Sim.  490.) 
The  doctrine  that  personalty  may  be  bequeathed  under  the 
same  limitations  as  realty,  and  that  the  validity  of  executory 
bequests  depends  upon  the  same  rules  as  govern  executory  de- 
vises, is  affirmed  by  the  text-writers,  and,  so  far  as  I  know, 
without  dissent.  (Lewis  on  Perp.  99;  Smith  on  Exec.  Int. 
312 ;  Roper  on  Leg.  1546 ;  Fearne  on  Rem.,  Mr.  Butler's  note 
E,  p.  401.)  Upon  the  authorities  the  claim  that  the  case  in 
Fitzgibbon  proceeded  upon  any  distinction  known  to  the  law 
between  an  absolute  bequest  of  personal  property  with  a  super- 
added power  of  disposition  in  the  first  taker,  and  an  executory 


1885.]  Van  Hornb  v.  Campbell  et  al.  307 

—    ■  ..I  -^. . 

Opinion  of  the  Court,  per  Andrews,  J. 

■  — -  ... i  ■  .  » 

devise  of  the  same  character,  cannot  be  supported.  The  rule 
that  a  gift  over  of  personal  property  by  will,  after  a  prior  gen- 
eral gift  accompanied  with  an  absolute  disposing  power  in  the 
first  taker,  is  void  for  repugnancy,  was  held  in  Bull  v.  King- 
ston (1  Mer.  314)  and  in  Boss  v.  Boss  (1  Jac.  <fe  W.  154). 
They  go  upon  the  general  principle  and  not  upon  any  distinc- 
tion between  real  and  personal  property.  The  case  last  cited 
was  of  a  legacy  to  A.,  to  be  paid  at  twenty-five,  with  a  limitation 
over  if  A.  should  not  receive  or  dispose  of  it  by  will  in  his  life- 
time, and  the  limitation  over  was  held  to  be  void  for  repug- 
nancy. Sir  Thomas  Plumer,  M.  R.,  said  :  "  I  do  not  recollect 
any  instance  of  a  will  where  an  absolute  property  is  first  given, 
with  a  condition  that  if  a  party  does  not  make  use  of  it,  it  goes 
over,"  and  referring  to  the  case  before  him,  he  said :  "  It  is 
quite  a  novel  attempt  to  separate  the  devolution  of  property 
from  the  property  itself." 

There  is  a  single  case  in  England  which  sustains  the  conten- 
tion of  the  plaintiff.  In  Doe  v.  Glover  (1 M.,  G.  &  S.  448),  decided 
in  1845,  a  testator  devised  lands  to  his  son,  his  heirs  and  assigns, 
forever,  but  in  case  his  son  "  should  depart  this  life  without 
leaving  any  issue  of  his  body  then  living,"  and  shall  not  have 
'•'  disposed  of  or  parted  with  his  interest  in  said  lands,"  then  over. 
The  son  died  without  issue  and  without  having  disposed  of  the 
land  in  his  life-time,  but  left  a  will  devising  the  property. 
The  question  considered  in  the  opinion  was,  whether  the  will 
was  a  good  disposition  of  the  disposing  power.  The  court 
decided  that  it  was  not,  and  having  reached  this  conclusion, 
held  that  the  limitation  over  took  effect,  without  adverting  to 
the  question  whether  there  was  any  repugnancy  between  the 
limitation  over  and  the  disposing  power.  In  Beackcroft 
v.  Broome  (4  T.  Rep.  441)  is  a  dictum  by  Lord  Kenyon, 
also  supporting  the  plaintiffs  position.  The  case  of  Doe 
v.  Glover  is  the  only  case  in  England  which  we  have  been 
able  to  find  involving  the  question,  which  sustains  a  limi- 
tation over  after  a  devise  in  fee  accompanied  with  an  ab- 
solute power  of  disposition  in  the  primary  devisee.  But  as 
early  as  1746,  in  the  case  of  Chtttiver  v.  Vaux>  a  report  of 
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which  was  found  among  Sergeant  Hill's  manuscripts,  and 
which  is  printed  in  an  appendix  to  the  case  of  Holmes  v.  God- 
son (8  De  G.,  Mac  &  G.  152),  it  was  held  that  a  limitation 
over  of  real  estate  after  a  fee,  on  the  contingency  of  the  death 
of  the  first  taker  without  issue  and  "  without  appointing  the 
disposition  of  the  estate,"  was  not  a  good  executory  devise  by 
reason  of  its  repugnancy  to  the  disposing  power.  The  case 
was  decided  by  Willis,  Ch.  J.,  and  his  associates,  and  is  de- 
clared by  Lord  Justice  Turner,  in  Holmes  v.  Godson,  to  be  of 
the  highest  authority.  The  case  of  Holmes  v.  Godson,  which 
was  decided  on  appeal  in  chancery  in  1856,  is  a  precise  author- 
ity in  support  of  the  doctrine  of  Jackson  v.  Bull  {supra). 
That  was  the  case  of  a  devise  of  real  and  personal  estate  in 
trust  for  the.  testator's  son,  with  a  proviso  that  if  he  should  die 
under  twenty-one,  or  without  having  made  a  will,  then  over. 
The  plaintiffs  claimed  under  a  conveyance  of  the  real  estate 
from  the  son,  and  the  defendants  under  the  limitation  over,  the 
son  having  died  after  he  had  attained  the  age  of  twenty-one 
without  making  a  will.  The  court  held  that  the  limitation 
over  was  void  for  repngnancy,  Lord  Justice  Turner  saying : 
"  This  is  in  terms  a  disposition  of  real  estate  in  favor  of  other 
devisees,  in  the  event  of  the  primary  devisee  dying  intestate, 
and  I  think  such  a  disposition  is  repugnant  and  void."  After 
referring  to  decisions  relating  to  personal  property,  he  said : 
"  It  was  objected  to  these  cases  that  they  all  referred  to  per- 
sonal estate.  But  upon  this  question  I  confess  myself  unable 
to  see  the  distinction  between  cases  relating  to  personal  prop- 
erty and  cases  relating  to  real  estate,"  and  then,  after  referring 
to  GuUvoer  v.  Vaux  and  other  cases,  he  continued:  "All 
these  are  cases  of  real  estate,  and  they  seem  clearly  to  prove 
that  upon  this  point  there  is  no  distinction  between  the  cases 
relating  to  real  and  personal  estate.  In  truth,  the  decisions  in 
both  cases  turn,  as  I  apprehended,  on  this :  The  law  has  said 
that  if  a  man  dies  intestate,  the  real  estate  shall  go  to  the  heir, 
and  the  personal  estate  to  the  next  of  kin,  and  any  disposition 
which  tends  to  contravene  that  disposition  which  the  law  would 
make  is  against  the  policy  of  the  law,  and  therefore  void." 
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And  then,  referring  to  Doe  v.  Glover  (supra),  and  to  the  fact 
that  the  point  of  repugnancy  was  not  brought  to  the  attention 
of  the  court,  he  said :  "  If  the  case  of  Doe  v.  Glover  is  to  be 
considered  as  conflicting  with  the  other  authorities,  I  think 
that  the  other  authorities,  and  especially  the  case  of  Gulliver 
v.  Vaux,  ought  to  prevail  against  it."  Lord  Justice  Beuoe 
also  delivered  an  opinion  to  the  same  effect.  The  case  In  re 
Stringer,  etc.  (L.  R.,  6  Ch.  Div.  1)  arose  upon  a  will  in  which  the 
testator  gave  to  J.  his  real  and  personal  estate,  with  full  power 
to  sell  and  dispose  thereof,  by  deed  or  will,  with  a  gift  over  in 
case  J.  should  make  no  disposition  of  the  property.  J.  died  in 
the  life-time  of  the  testator.  It  was  held  at  the  hearing,  by 
Sir  George  Jessel,  M.  R.,  that  the  gift  over  was  void  for  repug- 
nancy. The  decision  was  reversed  on  appeal  on  two  grounds : 
first,  that  as  the  first  gift  failed  by  the  death  of  the  primary 
devisee  before  the  death  of  the  testator,  the  second  devise  took 
effect  as  a  primary  limitation  ;  and  second,  that  on  the  whole 
will,  the  intention  was,  that  the  testator  should  have  only  a  life 
estate.  But  the  judges  expressly  recognize  and  affirm  the 
doctrine  that  a  limitation  over,  after  a  fee  with  an  absolute 
power  of  disposition  in  the  first  taker,  would  be  void.  James, 
L.  J.,  said :  "  It  is  settled  by  authority  that  if  you  give  a  man 
some  property,  real  or  personal,  to  be  his  own  absolutely,  that 
yon  cannot  by  your  will  dispose  of  that  property  which  becomes 
his.  You  cannot  say  that  if  he  does  not  spend  it,  or  if  he  does 
not  give  it  away,  if  he  does  not  will  it,  that  which  he  happened 
to  have  in  his  possession,  or  in  his  drawer,  or  in  his  pocket,  at 
the  time  of  his  death,  shall  not  go  to  his  heirs  at  law  if  it  be 
realty,  or  to  his  next  of  kin  if  it  be  personalty."  (See,  also, 
Shaw  v.  Ford,  L.  K,  7  Ch.  Div.  669.) 

The  authorities  cited,  sustain,  I  think,  the  main  proposition 
of  this  opinion,  that  according  to  the  uniform  course  of  decision 
in  this  country  and  the  great  weight  of  authority  in  England,  a 
valid  executory  devise  cannot  at  common  law  be  limited  after 
a  fee,  upon  the  contingency  of  the  non-execution  of  an  absolute 
disposing  power  vested  in  the  first  taker,  and  that  such  a  limita- 
tion over  is  void  in  its  creation.    I  have  not  referred  to  the 


310  Yah  Horke  v.  Campbell  et  al.  [Nov., 

.-*. 

Dissenting  opinion,  per  Rdgkk,  Ch.  J. 

•  «»■■■  .. .     ,  .  , — . — 

provisions  of  the  Revised  Statutes.  If  these  provisions  (1  R. 
S.  725,  §§  32,  33)  have  changed  the  common  law,  a  point  which 
we  do  not  now  decide,  they  cannot  affect  the  disposition  of  this 
case.  The  rights  under  the  will  of  Jellis  Fonda  became  fixed 
upon  his  death  in  1791,  and  must  be  adjudged  according  to 
the  rules  of  the  common  law. 

•  I  have  considered  the  case  upon  the  assumption  that  the 
right  of  the  plaintiff  rested  solely  upon  the  will  of  Jellis  Fonda, 
and  have  made  no  reference  to  the  claim  made  on  the  argu- 
ment, so  far  as  appears,  for  the  "first  time,  that,  admitting  that 
the  testator's  son  Douw  took  an  absolute  fee  in  the  fourteen 
acres  under  the  will,  yet  upon  his  death,  his  brother  Henry  took 
an  interest  in  the  land  as  one  of  his  heirs  at  law,  which  became 
vested  in  his  children  upon  his  death.  It  is  unnecessary  to  con- 
sider this  aspect  of  the  case,  as  the  defendant,  if  the  order  of 
the  General  Term  is  affirmed,  is  entitled  to  judgment  absolute 
upon  the  plaintiff's  stipulation. 

I  close  this  too  protracted  discussion.  It  may  find  some  ex- 
cuse in  the  desire  to  vindicate  the  doctrine  of  Jackson  v.  Butt, 
and  the  cases  in  this  State  which  have  followed  it,  from  the 
claim  persistently  urged,  but,  as  I  think,  without  foundation, 
that  that  doctrine  was  a  departure  from  the  established  law. 

The  order  of  the  General  Term  should  be  affirmed,  and  judg- 
ment absolute  directed  for  the  defendant. 

Ruger,  Ch.  J.  (dissenting.)  In  discussing  the  questions 
presented  by  this  appeal,  it  will  be  convenient  to  treat  it  as  a 
case  still  continuing  in  the  name  of  Jane  Van  Home,  the 
original  plaintiff,  notwithstanding  her  death  and  the  substitution 
of  her  heirs  and  executors  as  plaintiffs.  It  was  then  an  action 
to  recover,  in  ejectment,  parcel  of  fourteen  acres  of  land, 
situate  in  the  village  of  Fonda.  The  main  question  in  the  case 
is  whether  a  certain  clause  in  the  will  of  Jellis  Fonda  created, 
in  the  event  of  the  death  of  Douw  Fonda,  without  issue,  a  valid 
remainder  in,  or  was  a  good  executory  devise  of,  the  fourteen 
acres  to  his  son  Henry  V. 

Jellis  Fonda  died  in  1791,  and  devised  to  his  wife,  Jannettie, 
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Fonda,  an  estate  for  life  in  the  fourteen  acres,  together  with 
other  lands,  and  after  her  decease,  devised  certain  lands  to 
Lis  6on  "  Henry,  to  hold  to  him,  his  heirs  and  assigns,  forever," 
and  as  to  the  fourteen  acres,  provided  as  follows :  "  After  her 
decease  I  give,  devise  and  bequeath  the  same  to  my  son  Douw, 
to  hold  to  him,  his  heirs  and  assigns,  forever."  The  last  dis- 
posing clause  read  as  follows :  "  It  is  my  will  that  if  either  of 
uiy  sons  shall  die  seized  of  the  estate  hereinbefore  bequeathed 
or  any  part  thereof,  without  lawful  issue,  that  then  the  estate 
of  him  so  dying  seized  hereby  bequeathed  shall  descend  to  the 
other  of  my  said  sons,  in  which  case  the  survivor  shall  pay  to  my 
said  three  daughters  each  the  sum  of  one  hundred  pounds."  All 
of  the  parties  claim  under  the  same  title,  but  the  defendants, 
being  in  possession,  rely  solely  upon  the  invalidity  of  such 
title  to  defeat  a  recovery. 

One  of  the  claims  made  by  the  Respondents  in  respect  to 
this  clause  is,  that  it  is  void  as  offending  the  provisions  of  the 
statute  against  perpetuities,  inasmuch  as  the  phrase  "  dying 
without  lawful  issue"  is  urged  as  meaning  an  indefinite  failure 
of  issue,  -whereby  the  attempted  remainder  might  extend  be- 
yond the  lawful  period. 

If  it  be  conceded  that  the  rule,  as  it  existed  at  common  law 
previous  to  the  revision  of  the  statutes,  construed  these  terms, 
standing  alone,  as  meaning  an  indefinite  failure  of  issue,  it  is 
nevertheless  true  that  courts,  for  the  purpose  of  giving  effect 
to  a  remainder,  attached  importance  to  slight  circumstances  ap- 
pearing in  a  will  as  indicating  an  intention  on  the  part  of  the 
testator  to  limit  the  application  of  such  words  to  issue  living 
at  the  death  of  the  first  taker.  {Fosdick  v.  Cornell,  1  Johns. 
440;  Jackson  v.  Blanshan,  3  id.  292;  Extra  of  Moffat  v. 
Strong \  10  id.  13 ;  Jackson  v.  Stoats,  11  id.  337 ;  Anderson  v. 
Jackson,  16  id.  382 ;  Lion  v.  Burtiss,  20  id.  483 ;  Trustees, 
etc.,  v.  Kellogg,  16  N.  T.  86.) 

It  cannot  consistently  with  the  authorities  be  disputed  but 
that  the  provisions  creating  the  remainder  in  favor  of  the  re- 
spective sons  and  charging  them  personally  with  the  payment 
of  a  gross  sum  to  each  sister,  upon  the  happening  of  the  con- 
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tingency  referred  to,  indicate  the  intention  of  the  testator  that 
the  remainder  provided  for  should  vest  within  the  life  of  one 
of  his  sons,  and  upon  the  death  of  either  without  living  issue. 
{Hughes  v.  Say&\  1  P.  Wms.  584.)  Such  was  the  view 
taken  by  the  General  Term,  and  we  think  it  was  correct. 
That  court,  however,  reversed  the  judgment  for  plaintiff  upon 
the  ground  that  the  last  disposing  clause  was  void  on  account 
of  its  repugnancy  -to  the  provisions  devising  the  land  to  the 
sons :  holding  that  an  estate  in  fee  simple  was  vested  in 
each  son,  with  the  power  of  absolute  disposition,  and  that  the 
existence  of  such  power  defeated  the  provision  disposing  of 
the  land  upon  the  contingency  of  the  death  of  either  son  with- 
out issue,  whether  it  bfe  regarded  as  creating  a  remainder  or  an 
executory  devise.  By  the  construction  thus  given,  the  provis- 
ions contained  in  the  last  clause  are  wholly  obliterated,  and  all 
effect  whatever  is  denied  to  them.  Since  the  adoption  of  the 
provisions  of  the  Revised  Statutes  relating  to  powers  and  estates, 
it  cannot  we  think  be  questioned  but  that  devises  like  the  one  in 
question  must,  in  cases  to  which  they  apply,  be  upheld  as 
creating  a  valid  contingent  remainder.  Those  provisions  are 
contained  in  sections  32  and  33,  article  1,  title  2,  chapter  1, 
part  1,  page  2178,  7th  edition,  entitled  "  Of  Estates,"  and  read 
as  follows : 

u  No  expectant  estate  shall  be  defeated  or  barred  by  any 
alienation  or  other  act  of  the  owner  of  the  intermediate  or  pre- 
cedent estate,  nor  by  any  destruction  of  such  precedent  estate 
by  disseizin,  forfeiture,  surrender,  merger  or  otherwise." 

"  §  33.  The  last  preceding  section  shall  not  be  construed  to 
prevent  an  expectant  estate  from  being  defeated  in  any  manner 
or  by  any  act  or  means  which  the  party  creating  shall  in  the 
creation  thereof  have  provided  for  or  authorized.  Nor  shall 
an  expectant  estate  thus  liable  to  be  defeated  be  on  that  ground 
adjudged  void  in  its  creation." 

Sections  81  and  82.  of  article  3,  same  title,  chapter  and  part, 
relating  to  powers,  confirm  the  provisions  referred  to. 

Considering  the  conflict  then  existing  in  the  reported  cases 
as  to  the  validity  of  such  devises,  it  seems  difficult  to  resist  the 
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conviction  that  these  provisions  were  adopted  as  declaratory  of 
the  existing  rale,  as  well  as  intended  to  govern  future  contro- 
versies. 

The  questions  in  this  case,  however,  are  to  be  determined 
upon  the  law  as  it  stood  previous  to  the  revision  of  the  statutes, ' 
inasmuch  as  the  rights  of  the  parties  were  fixed  before  that 
time  by  the  death  of  Jellis  Fonda.  It  cannot  be  disputed  but 
that  there  is  some  authority  to  sustain  the  conclusion  reached 
by  the  General  Term,  but  I  have  found  no  case  decided  in 
the  court  of  last  resort  in  this  State  within  the  last  fifty  years, 
where  the  rule  claimed,  has  been  followed.  The  question  has 
been  frequently  up  during  that  time,  and  the  validity  of  such 
a  provision  has  been  uniformly  sustained,  although  the  author- 
ities supporting  a  contrary  doctrine  have  not  been  expressly 
overruled.  I  think  that  reason  and  principle,  as  well  as  the 
weight  of  authority,  sustain  the  doctrine  of  the  later  cases. 
The  precise  point  of  difference  now  existing  in  the  cases  is, 
whether  a  devise  to  one  of  a  remainder  in  fee  can  be  limited, 
upon  a  prior  devise  in  fee,  accompanied  by  an  express  power 
of  disposition.  (Nbrris  v.  Beyea,  13  N.  Y  273.)  It  seems  to 
be  universally  conceded  now,  that  a  fee  may  be  limited  upon  a 
fee  by  way  of  executory  devise,  but  it  has  been  claimed  that 
this  cannot  be  effected  where  an  express  power  of  disposition 
is  given  to  the  first  taker,  for  the  reason,  as  it  is  argued,  that 
the  remainder  is  destroyed,  even  as  an  executory  devise,  on 
account  of  the  alleged  repugnancy  existing  between  the  two. 
It  is  also  now  quite  generally  conceded  that  this  claim  can- 
not be  supported  upon  principle,  but  is  attempted  to  be 
upheld  solely  upon  the  ground  of  authority,  and  as  a  rule 
of  property.  {Shaw  v.  Ford,  7  Ch.  D.  669.)  It  seems  to  me 
impossible  to  conceive  of  a  rule  of  property,  based  upon  a 
principle  which  has  been  the  subject  of  so  much  controversy, 
and  which  has  never,  as  we  shall  see  from  the  authorities,  com- 
manded general  acquiescence. 

A  brief  allusion  to  the  general  course  of  the  law  upon  this 
branch  of  the  subject  in  England  will  assist  in  illustrating  the 
argument.     It  has  always  been  the  doctrine  of  the  common 
Sickbls  —  Vol  .  LV.  40 
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law  that  a  remainder  could  not  be  limited  upon  a  fee.  This 
rule  was  predicated  upon  the  presumed  intention  of  the  testator, 
it  being  argued  that  he  had  a  certain  interest  in  property  to 
dispose  of,  and  having  devised  that  interest  to  one,  there  was 
"nothing  left  for  him  to  dispose  of  in  favor  of  another.  It 
followed  that  any  attempt  by  the  testator  to  create  a  remainder 
thereafter,  was  ineffectual  and  void  —  as  being  repugnant  to  the 
estate  first,  devised.  In  order  to  overcome  this  difficulty,  the 
doctrine  of  executory  devises  was  originated,  by  which  it  was 
held  that  a  devise  inoperative  at  common  law  as  a  remainder, 
might  be  upheld  as  a  gift  of  a  future  interest  in  property,  to 
take  effect  upon  the  happening  of  some  contingency,  upon 
which  the  continuance  of  the  prior  estate  was  made  to  de- 
pend. Thus  the  doctrine  of  executory  devises  was  intended  to 
remove  the  objection  arising  out  of  an  apparent  repugnancy 
between  the  devise  of  a  fee,  and  the  creation  of  a  future  estate 
in  the  same  property.  This  doctrine  did  not  originally  apply 
to  personal  property,  it  being  held  in  the  earlier  cases,  with 
respect  to  such  property,  that  it  was  too  transitory  and  un- 
stable in  its  nature,  to  permit, of  the  creation  of  future  estates, 
and,  therefore,  the  first  devisee  took  the  entire  interest  in 
it.  In  the  course  of  time,  however,  the  courts  recognized  the 
creation  of  future  estates  in  personal  property,  and  enforced 
them  to  a  limited  extent,  but  the  rules  by  which  their  validity 
was  determined  were  substantially  different  from  those  affect- 
ing devises  of  real  estate.  In  fact,  when  both  real  and  per- 
sonal property  was  devised  in  the  same  language  by  the  same 
instrument,  it  was  held  that  the  remainder  created  in  the  real 
estate  was  valid,  while  as  to  the  personal  property  it  was  ad- 
judged void  as  being  repugnant  to  the  prior  estate.  {Forth 
v.  Chapman,  1  P.  Wras.  663.)*  From  this  rule  was  derived 
the  authority  in  this  State  to  hold  that  devises  of  real  estate, 
with  power  of  disposition  added  to  the  grant  of  a  fee,  is 
fatal  to  an  executory  devise,  and  thus,  by  a  curious  miscon- 

*  This  continued  to  be  the  rule  of  the  English  courts  until  Holme*  v. 
Godson  was  decided  in  1856. 
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ception  of  authority,  was  evolved  the  doctrine  that  the  neces- 
sity out  of  which  executory  devises  were  created  in  England  — 
has  here  been  made  the  efficient  cause  of  their  overthrow. 
There  seems  to  be  an  irreconcilable  conflict  of  authority  on  the 
question  involved,  and  it  would  be  a  vain  task  to  attempt  to 
harmonize  the  views  on  this  subject.  In  this  contingency, 
there  can  be  no  guide  to  direct  our  steps,  so  sure  and  safe  as 
that  indicated  by  the  concededly  paramount  rule  which  re- 
quires the  intentions  of  the  testator  to  be  effectuated.  In  the 
absence  of  a  controlling  weight  of  authority,  no  motive  exists 
for  disregarding  the  requirements  of  reason  and  principle  in 
the  disposition  of  the  question.  Chief  Justice  Marshall,  in  a 
similar  case,  repeating  the  language  of  another  eminent  judge, 
said :  "It  has  been  said  truly  (3  Wils.  141)  that  cases  on  wills 
may  guide  us  to  general  rules  of  construction  ;  but  unless  a 
case  cited  be  in  every  respect  directly  in  point,  and  agree  in 
every  circumstance,  it  will  have  little  or  no  weight  with  the 
court,  who  always  look  upon  the  intention  of  the  testator  as 
the  polar  star  to  direct  them  in  the  construction  of  wills." 
(Smith  v.  BeU,  6  Pet.  68.) 

It  was  stated  by  Chief  Justice  Kent  in  1813  that  Lord 
Thurlow  had  said  there  were  then  fifty-seven  cases  on  this 
point,  and  he  adds  that  we  know  they  have  greatly  increased 
since  then.  The  present  number  we  should  hardly  attempt  to 
enumerate,  and  it  is  sufficient  to  say  that  it  is  quite  impracti- 
cable to  cite  or  comment  upon  all  of  them,  even  in  this  State. 
Those  principally  relied  upon  by  the  respondent  to  support  the 
judgment  are  Jackson  v.  Bvtt  (10  Johns.  19),  and  Jackson 
v.  Robins  (16  id.  537),  and  others  subsequently  determined 
upon  their  authority.  These  cases  were  decided  mainly  upon 
the  authority  of  The  Attorney-General  v.  Hall  (Fitzgibbons, 
314),  and  Flanders  v.  Clark  (1  Vesey,  9),  which  were  both, 
so  far  as  any  law  established  by  them  is  concerned,  relating 
exclusively  to  personal  property,  and  the  rules  by  which  they 
were  determined,  were  then  wholly  inapplicable  to  devises 
of  real  estate  in  England.  {Anderson  v.  Jackson,  16  Johns. 
409,  citing  Forth  v.  Chapman,  1  P.  Wins.  663.)    The  theory 
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upon  which  the  cases  of  Bull  and  Robins  were  decided  is 
tersely  stated  by  the  chancellor  in  Jackson  v.  Robins,  at 
page  589,  as  follows :  "  We  are  obliged  to  say  that  an  absolute 
ownership,  or  capacity  to  sell,  in  the  first  taker,  and  a  vested 
right  by  way  of  executory  devise  in  another,  which  cannot  be 
affected  by  such  alienation,  are  perfectly  incompatible  estates 
and  repugnant  to  each  other ;  and  the  latter  is  to  be  rejected 
as  void." 

The  court  seems  to  refer  to  this  circumstance  as  indicating  a 
difference  between  executory  devises  and  remainders,  whereas, 
in  fact,  an  absolute  estate  in  one  and  a  repugnant  devise  to 
another  is  equally  fatal  in  both  cases,  and  no  more  so  in  one 
than  the  other.  It  is  not,  I  think,  the  mere  fact  that  the 
owner  of  the  primary  estate  may  alienate  in  fee  the  property 
devised,  which  renders  the  estate  limited  thereon  repugnant 
and  void,  but  it  is  whether  the  respective  dispositions  are  irre- 
concilably repugnant,  or  the  power  of  disposition  given  to  the 
first  taker  has  been  actually  executed,  so  that  nothing  remains  for 
the  limitation  over  to  operate  upon,  that  is  fatal  to  both  estates 
alike.  It  is  difficult  to  see  how  any  actual  repugnancy  exists  in  a 
devise  of  property  which,  upon  certain  contingencies,  is  to  be- 
come absolute  in  the  first  taker,  and  in  the  absence  of  such  con- 
tingencies, is  to  go  to  another.  (Trustees,  etc.,  of  Auburn  v.  Kel- 
logg, supra.)  The  only  effect  of  such  a  devise,  reasonably  con- 
strued, is  to  limit  the  interest  which  the  first  devisee  takes,  and 
such  a  direction  no  more  creates  a  repugnant  estate  or  infringes 
the  statutes  governing  the  descent  and  distribution  of  property 
than  a  devise  of  a  life  estate  with  power  of  disposition  would 
do;  and  yet  such  devises  have  always  been  held  good.  (Shaw 
v.  Ford]  7  Ch.  D.  669 ;  KeUey  v.  Meins,  135  Mass.  231 ; 
Wead  v.  Gray,  8  Mo.  App.  515.)  Such  statutes  operate  only 
upon  the  interest  which  the  possessor  has  in  the  property,  and 
if  he  takes  only  a  qualified  interest,  the  statutes  affect  only 
such  interest  as  the  devisor  has.  I  think  the  cases  herein- 
after cited,  not  only  in  England,  but  also  in  this  State,  show 
that  it  has  never  been  a  conceded  rule,  that  a  power  of  disposi- 
tion given  to  the  primary  devisee  of  even  real  estate  was  nee- 
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essarily  fatal  to  a  limitation  over  of  the  same  property.  In 
the  case  immediately  preceding  Jackson  v.  Bull,  in  the  10th 
of  Johnson,  the  same  court  upheld  a  remainder  limited  upon 
a  devise  of  an  absolute  estate.  I  refer  to  the  case  of  Ex- 
ecutors of  Moffat  v.  Strong  (10  Johns.  17),  where  the  tes- 
tator, after  giving  specific  parts  of  his  real  and  personal  prop- 
erty to  his  several  sons,  directed  that  the  remainder  should  be 
valued  and  divided  among  themselves  by  mutual  agreement. 
He  then  provided,  "that  if  any  of  his  sons  should  die  without 
lawful  issue,  that  then  his  or  their  parts,  excepting  a  certain 
amount  to  his  or  their  widow,  should  be  divided  equally  among 
the  surviving  sons."  The  question  arose  over  personal  prop- 
erty, and  it  was  held,  Kent,  Ch.  J.,  delivering  the  opinion,  that 
this  was  a  go6d  executory  devise ;  that  although  the  language 
of  the  first  devise  imported  an  absolute  intent,  yet  the  limita- 
tion over  qualified  it  and  gave  the  first  devisee  a  life  estate  only. 
Decision  to  a  similar  effect  was  made  in  Anderson  v.  Jackson 
(16  Johns.  382),  and  in  numerous  other  cases  in  this  State. 
The  principal  cause  for  the  conflict  of  authority  upon  the  ques- 
tion under  discussion  arises  from  a  disregard  of  the  fundamen- 
tal rule  controlling  the  construction  of  wills,  which  requires 
effect  to  be  given  to  the  plainly  expressed  intention  of  the  tes- 
tator, when  it  is  not  inconsistent  with  some  imperative  rule  of 
law.  It  is,  of  course,  that  a  testator  cannot  legally  create  an 
estate  which  is  forbidden  by  the  policy  of  our  law,  or  the  pro- 
visions of  our  statutes,  as  for  instance,  an  estate  which  sus- 
pends the  power  of  alienation  for  a  prohibited  period,  or  offends 
the  statute  of  perpetuities,  or  attempts  a  prohibited  trust ;  but 
aside  from  such  restrictions  he  has  power  to  create  any  legal 
estate,  and  when  his  will  clearly  reveals  his  intention  to  do  so, 
it  is  the  duty  of  the  court  to  uphold  it.  Giving  full  effect  to 
the  testator's  intention  does  not  authorize  the  enforcement  of 
inconsistent  and  repugnant  provisions  any  more  now  than 
formerly ;  but  in  order  to  lead  to  the  rejection  of  any  provis- 
ion on  that  account,  the  inconsistency  must  be  irreconcilable. 
(  Van  Nostrand  v.  Moore,  52  N.  Y.  12 ;  Trustees  of  Auburn 
Seminary  v.  Kellogg,  16  id.  85 ;    Van  Vechten  v.  Keator,  63  . 
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id.  52.)  Notwithstanding  the  uniformity  and  frequency  with 
which  courts  have  from  the  earliest  times  laid  down  the  im- 
perative obligation  of  the  rule  requiring  wills  to  be  construed 
so  as  to  effectuate  the  intention  of  the  testator,  in  the  ap- 
plication of  it,  they  have  often  given  greater  effect  to  infer- 
ences drawn  from  technical  language  used  in  some  parts  of  the 
instrument,  than  has  been  accorded  to  the  most  explicit  require- 
ments, to  a  contrary  effect,  contained  in  others. 

The  correct  application  of  the  rule  forbids  that  greater  force 
should  be  ascribed  to  the  language  used  in  one  portion  of  a 
will  than  to  that  contained  in  another,  or  that  words  used  in 
creating  one  estate,  should  be  held  to  override  other  provisions 
expressed  with  equal  clearness  and  apparent  deliberation. 
(Smith  v.  Bell,  6  Pet.  68;  Hoppock  v.  Tnck&r,  59  N.  Y.  208.) 
If,  under  the  pretense  of  following  the  intention  of  the  testa- 
tor, courts  can  adopt  an  arbitrary  and  illogical  rule  of  con- 
struction which  violates  his  plainest  instructions,  there  would 
seem  to  be  but  little  left  of  the  rule  so  universally  conceded. 
Notwithstanding  the  constant  repetition  of  this  rule  by  courts 
and  elementary  writers,  a  notion  seems  still  to  be  entertained 
that  certain  forms  of  expression  employed  in  a  will  nullify 
clearly  expressed  intentions  contained  in  other  portions  of  the 
instrument.  To  correct  this  erroneous  impression  it  has  been 
thought  proper  to  refer  to  some  of  the  expressions  employed 
in  the  authorities  upon  the  subject. 

In  Mann  v.  Mann,  14  Johns  9,  Thompson,  Oh.  J.,  said: 
"  That  the  intention  of  the  testator  is  to  be  sought  after  and 
carried  into  effect,  and  that  such  intention  is  to  be  collected 
from  the  will  itself,  *  *  *  are  general  rules  so  well  set- 
tled that  they  may  be  assumed  as  elementary  principles  of  law. 

*  *  *  In  examining  into  the  intention  of  the  testator  in 
any  particular  clause  of  his  will,  it  is  no  doubt  proper  to  gather 
all  of  the  light  that  can  be  thrown  upon  it  by  comparing  and 
explaining  it  with  other  parts  of  the  will  so  as  to  rtiake  the 
whole  consistent,  and  all  of  the  provisions  harmonize  together." 

It  is  said  in  Williams  on  Executors,  926,  to  have  been  the 
rule  in  the  English  courts  that  "  when  the  intention  of  the  tes- 
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tator  is  plain,  it  will  be  allowed  to  control  the  legal  operation' 
of  words,  however  technical."  Many  ancient  authorities  are 
cited.  At  page  928  he  says :  "  Hence  general  words  in  one 
part  of  a  will  may  be  restrained  in  cases  where  it  can  be  col- 
lected from  any  other  part  of  the  will  that  the  testator  did  not 
mean  to  use  them  in  their  general  sense."  In  Bean  v.  Holley  (5 
T.  R.  5),  it  was  held  that  courts  "  will  give  efFect  to  the  devisor's 
general  intent,  although  they  may  thereby  defeat  a  particular 
devise." 

Allen,  J.,  in  Terry  v.  Wiggins  (47  N.  Y.  518)  declared  that 
"there  is  no  repugnancy  in  a  general  devise  to  one  person  in 
terms  which  would  ordinarily  convey  a  whole  estate,  and  a 
subsequent  provision  giving  the  same  estate  to  another  person 
on  the  happening  of  a  contingent  event."  Andrews,  J.,  in 
Taggart  v.  Mtirray  (53  N.  Y.  236)  said  that "  subsequent  clauses 
in  a  will  are  not  incompatible  with  or  repugnant  to  prior  clauses 
in  the  same  instrument  when  they  may  take  effect  as  quali- 
fications of  the  latter  without  defeating  the  intention  of  the 
testator  in  making  his  prior  gift."  In  Norris  v.  Beyea  (13  N. 
Y.  273),  Judge  Denio  contemplates  the  question  which  arises 
here,  for  he  said :  "  When,  after  a  devise  or  bequest  in  language 
denoting  an  absolute  gift  of  the  whole  estate  in  fee,  there  is  in 
a  subsequent  part  of  the  same  will  a  limitation  over  in  the 
event  of  the  first  devisee  dying  under  age  and  without  issue, 
the  gifts  are  not  repugnant  to  each  other,  but  the  latter  is  a 
valid  executory  gift."  The  correct  rule  of  construction  I 
apprehend  to  be  as  stated  by  Lord  Brougham  and  expressed 
in  the  head-note  of  ThornhiU  v.  Ball  (2  Clarke  &  Fin.  22): 
"  It  is  a  rule  in  construing  written  instruments  that  when  an 
interest  is  given  or  an  estate  conveyed  in  one  clause  in  clear 
and  decisive  terms,  such  interest  or  estate  cannot  be  taken  away 
or  cut  down  by  raising  a  doubt  upon  the  extent  and  meaning 
and  application  of  a  subsequent  clause,  nor  by  inference  there- 
from, nor  by  any  subsequent  words  that  are  not  as  clear  and 
decisive  as  the  words  of  the  clause  giving  that  interest  or  estate." 

These  decisions  tend  to  show  that  it  cannot  be  regarded  as 
conclusive  evidence  of  a  testator's  intent  not  to  create  an  estate 
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in  remainder  in  one  person,  that  he  has  previously  devised  an 
interest  in  the  same  property  to  another,  which,  regarded  alone, 
might  confer  an  absolute  estate.  If  the  devise  of  an  apparent 
estate  in  fee  may  be  limited  and  cut  down  by  subsequent  devises 
tending  to  create  a  remainder,  it  is  difficult  to  see  why  the  ad- 
dition of  a  mere  power  should  render  it  any  more  difficult  for 
the  court  to  carry  out  a  plainly  expressed  intention  of  the  tes- 
tator. The  devise  of  a  fee-simple  in  property  always  carries 
with  it,  as  one  of  its  necessary  attributes,  an  absolute  power  of 
disposition,  and  the  addition  thereto  of  express  words  confer- 
ring the  same  power  cannot  logically  enlarge  the  estate.  But 
assuming  that  such  a  distinction  has  been  recognized  in  authori- 
ties, we  shall  refer  to  those  which  in  legal  effect  not  only  ignore 
and  discredit  such  a  distinction,  but  to  others  holding  that  such 
a  power,  although  expressly  conferred,  has  not  been  deemed 
fatal  to  a  limitation  over. 

Some  of  the  cases  in  our  courts  where,  under  the  operation 
of  the  rule  referred  to,  it  has  been  held  that  subsequent  words 
of  limitation  creating  a  remainder  controlled  the  apparent  im- 
port of  a  prior  devise,  which,  in  the  absence  of  such  words, 
would  have  given  an  estate  in  fee,  are  those  of  Heard  v.  Horton 
1  Den.  165) ;  Nvrria  v.  Beyea  (supra) ;  Tyson  v.  Blake  (22 
N.  Y.  558) ;  Taggart  v.  Murray  (supra) ;  Bud  v.  Southwiek 
(70  N.  Y.  581).  (See,  also,  Collins  v.  Collins,  40  Ohio,  355 ; 
Woodman  v.  Madigan,  58  N.  H.  6 ;  Bamitz  v.  Casey,  7  Cranch, 
456 ;  Moffat 8  Eairs  v.  Strong,  supra  ;  Anderson  v.  Jackson, 
supra.)  Campbell  v.  Beaumont  (91  N.  Y.  465),  has  been  re- 
ferred to  as  holding  a  contrary  doctrine,  but  I  do  not  so  re- 
gard it.  It  was  there  held  that  the  language  used  by  the  tes- 
tator did  not  clearly  indicate  his  intention  to  create*  a  remainder. 
Neither  can  Patterson  v.  Ellis  (11  Wend.  259),  be  considered 
an  authority  upon  the  question  for  the  reasons  stated  in  Norris 
v.  Beyea  (supra).  We  now  refer  to  some  of  the  cases  hold- 
ing that  the  addition  of  words  to  a  fee,  giving  express  or 
implied  power  of  disposition,  is  not  fatal  to  an  executory 
devise.  In  Adams  v.  Beekman  (1  Paige,  631),  the  chancel- 
lor, in  1829,  upheld  an  estate,  limited  upon  a  prior  devise 
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in  fee  with  implied  power  of  disposition.  (See,  also,  Bradhurst 
v.  Bradhurst,  1  Paige,  331.)  That  of  Trustees  of  Auburn 
Seminary  v.  Kellogg  (16  N.  Y.  83),  arose  over  a  will  made  pre- 
vious to  the  Revised  Statutes,  which,  after  specific  legacies, 
devised  the  remainder  of  the  testator's  estate,  both  real  and 
personal,  to  his  daughter  Ohloe,  her  heirs  and  assigns,  forever, 
with  power  to  her  guardian  to  expend  such  part  of  the  estate 
as  he  deemed  necessary  for  the  support,  maintenance  and  edu- 
cation of  the  daughter  during  her  minority,  and  if  she  should 
die  without  lawful  issue,  remainder  over  to  the  amount  of 
$10,000  to  the  Theological  Seminary  of  Auburn.  It  was 
held  that  the  words  "dying  without  lawful  issue"  did  not 
mean  an  indefinite  failure  of  issue,  but  issue  living  at  the 
death  of  the  daughter,  and  that  the  power  of  disposition, 
connected  with  such  devise  to  the  daughter,  did  not  ren- 
der the  attempted  remainder  inoperative  as  being  repugnant 
thereto,  but  constituted  a  good  executory  gift.  In  Terry  v. 
Wiggins  (47  N.  T.  512),  a  testator,  after  bequeathing  certain 
real  estate  to  his  wife  for  "  her  sole  and  absolute  use  and  dis- 
posal," made  a  further  bequest  to  her  of  all  his  other  real  and 
personal  estate  and  effects  "  for  her  own  personal  and  in- 
dependent use  and  maintenance,  with  full  power  to  sell  and 
otherwise  dispose  of  the  same  if  she  should  require  it,  or  deem 
it  expedient  to  do  so,"  and  after  her  decease,  remainder  over 
of  the  residue  of  his  real  and  personal  estate  to  the  Congrega- 
tional Society  of  Greenport.  The  controversy  arose  over  lands 
devised  under  the  last  clause  of  the  will.  It  was  held  that  the 
wife  took  only  a  life  estate  in  such  lands  with  a  qualified  power 
of  disposition,  and  that  the  remainder  was  not  repugnant  to 
such  interest.  Allek,  J.,  says :  "  By  the  will,  the  wife  took  an 
estate  for  life,  for  the  residue,  with  remainder  over  at  her 
death  to  the  religious  society,  with  power  in  the  wife  during 
the  continuance  of  the  life  estate  to  defeat  the  remainder  by 
an  act  authorized  by  the  testator,  to-wit,  a  valid  disposal  of  the 
subject-matter  of  the  devise.  Whether  this  would  have  been 
a  good  executory  devise  at  common  law  is  not  material.  The 
party  taking  under  the  will  has  died  without  having  disposed 
Siokbls  —  Vol.  LV.  41 
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of  the  property,  and  the  event  has  happened  upon  which,  by 
the  terms  of  the  will,  the  limitation  over  was  to  take  effect." 
In  Smith  v.  Van  Oetrand  (64  N.  Y.  278),  it  was  held  that  a 
bequest  to  the  testator's  wife  of  money  to  the  amount  of 
$1,650,  in  lieu  of  dower,  with  power  to  apjfly  so  much  of  the 
principal  as  might  be  necessary  for  her  support,  with  remain- 
der in  the  residue  to  his  children,  did  not  render  the  bequest 
over  void  as  being  repugnant  to  the  prior  devise,  and  that  upon 
the  death  of  the  widow  the  children  were  entitled  to  so  much 
of  the  principal  as  remained.  In  Wager  v.  Wager  (96  N.  Y. 
164),  after  making  certain  specific  legacies  the  testator  devised 
the  remainder  of  his  real  and  personal  property  to  his  daughter, 
but  in  case  of  her  death,  leaving  no  issue,  before  the  death  of 
his  wife,  then  all  the  property,  both  real  and  personal,  that 
shall  be  left  by  the  daughter,  to  his  wife,  her  heirs  and  assigns, 
forever.  It  was  held  that  although  the  language  "  shall  be 
left"  imported  a  power  of  disposition  in  the  daughter,  that  the 
remainder  attempted  to  be  provided  for  the  wife  was  valid  and 
should  be  upheld.  It  would  seem  from  these  cases  that  this 
court  at  least  is  unequivocally  committed  to  the  principle  up 
holding  the  validity  of  this  devise.  Smith  v.  Bell  (6  Peters, 
68)  seems  to  involve  the  same  principle  and  lends  the  authority 
of  the  Supreme  Court  of  the  United  States  to  the  doctrine  laid 
down  in  the  later  cases  of  this  State.  The  will  gave  all  of  the 
testator's  personal  estate  to  his  wife  "  for  her  own  use,  benefit, 
and  disposal  absolutely,  with  remainder  after  her  decease"  to 
his  son.  Ohief  Justice  Mabshall  delivering  the  opinion,  the 
remainder  was  held  good.  This  case  has  been  cited  with  ap- 
proval in  that  court  in  3  Otto,  333,  and  8  id.  324. 

It  will  be  observed  from  the  New  York  cases  cited  that  no 
substantial  distinction  has  ever  been  made  here  between  per- 
sonal and  real  property,  with  respect  to  the  language  from 
which  the  testator's  intention  is  to  be  inferred.  (4  Kent's  Com. 
283.)  But  in  England  this  has  been  otherwise,  and  a  failure  to 
observe  it  was  the  occasion  of  the  departure  from  principle  in 
this  State. 

An  examination  of  the  English  cases  shows  the  same  conflict 
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there  as  here.  (Shaw  v.  Ford,  7  Ch.  D.  669 ;  Gulliver  v.  Vcmx, 
8  De  G.,  M.  &  G.  167 ;  Holmes  v.  Godson,  id.  153.)  I  think, 
however,  the  weight  of  authority  there  is  in  favor  of  the  valid- 
ity of  such  a  devise. 

When  it  was  finally  held  that  an  estate  in  expectancy  could 
be  created  in  personal  property  (2  Blackst.  Com.  [11th  ed."|  398) 
slight  circumstances  indicating  an  intention  on  the  part  of  the 
testator  to  give  to  the  first  devisee  the  power  of  enjoying  and 
disposing  of  it  were  considered  sufficient  to  defeat  any  at- 
tempted remainder  thereof.  We  shall,  however,  see  as  to  real 
estate  a  different  rule  obtained  (Byng  v.  Lord  Strafford,  5 
Beavan,  558 ;  Perry  v.  Merritt,  18  Exch.  152),  holding  with 
respect  to  devises  of  such  property,  that  a  remainder  in  fee 
could  be  limited  upon  a  fee,  by  way  of  executory  devise,  al- 
though the  will  in  terms  implied  an  intention  to  give  to  the 
devisee  of  the  particular  estate  an  absolute  interest,  with  ex- 
press power  of  disposition.  (2  Blackst.  Com.  [11th  ed.]  164 ; 
Bibbens  v.  Potter,  10  Ch.  D.  733;  Constable  v.  Bull,  3  De 
Gex  <fc  Sm.  413;  In  re  Stringer's  Est.,  6  Ch.  D.  1.)  Black- 
stone  states  the  rule  to  be  that  a  fee-simple  or  other  lesser  estate 
in  real  property  may  be  limited  on  a  fee-simple,  by  way  of  exec- 
utory devise,  although  such  a  disposition  would  not  be  valid,  at 
common  law,  as  a  remainder ;  but  this  was  not  so  as  to  personal 
property.  (1  Chit.  Blackst.,  part  2,  319.)  This  proposition 
remains  unchanged  through  each  edition  of  his  Commentaries. 

In  the  early  and  leading  case  of  Pells  v.  Brown,  decided  by 
King's  Bench,  1600,  and  reported  Croke  Jac.  590,  there  was  a 
devise  of  land  to  "  Thomas,  his  son,  and  his  heirs  forever," 
"  and  if  Thomas  died  without  issue,  living,  William,  his  brother, 
that  then  William,  his  brother,  should  have  those  lands  to  him 
and  his  heirs  assigns  forever."  It  was  held  that  Thomas  took 
an  estate  in  fee  in  the  land,  but  that  a  limitation  of  a  fee  upon 
a  fee  was  valid  as  an  executory  devise,  and  that  Thomas  having 
died  without  issue,  although  he  had  suffered  a  common  recov- 
ery, it  was  adjudged  a  good  devise  to  William.  To  similar 
effect  is  the  case  of  Porter  v.  Bradly  (3  Term  Rep.  143), 
decided  in  King's  Bench  about  1790,  the  opinions  being  deliv- 
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ered  by  Kenton,  Oh.  J.,  and  Ashubst  and  Grose,  JJ.  In 
Beachcroft  v.  Broome  (4  Term  Rep.  441),  it  was  held,  in  1793, 
that  under  a  devise  to  A.  and  his  heirs,  but  if  he  died  without 
settling  or  disposing  of  the  same,  or  without  issue,  then  over, 
that  A.  could  defeat  the  limitation  over  only  by  settling  or  dis- 
posing of  the  estate  during  his  life-time.  In  Doe  v.  Glover  (1 
Manning,  Granger  &  Scott,  448)  decided  by  the  Court  of  Com- 
mon Pleas  in  1845,  the  head-note  reads  as  follows :  "  A.  de- 
vised his  copyhold  and  real  estate  to  B.,  his  heirs  and  assigns, 
but  in  case  B.  shall  depart  this  life  without  leaving  any  issoe 
of  his  body  lawfully  begotten  then  living,  or  being  no  such 
issue,  and  B.  shall  not  have  disposed  and  parted  with  his  inter- 
est of,  in  and  to  the  said  copyhold  estate,  then  he  devised  the 
same  unto  and  to  the  use  of  C,  her  heirs  and  assigns.  Hddy 
that  the  limitation  over  to  C.  was  valid  and  took  effect  on  the 
death  of  B.  without  issue,  and  without  having  parted  with  his 
interest  by  surrender  or  by  deed  in  his  life-time."  The  opin- 
ions delivered  by  Chief  Justice  Tindal  and  Justices  Coltman, 
Cresswell  and  Erlk  support  the  rule  expressed  in  the  note. 

This  case  was  also  similar  to  the  present  in  respect  to  the 
devise  of  a  life  estate  to  the  testator's  wife  preceding  the  devise 
to  B.  Tindal,  Ch.  J.,  says :  "  This  case  appears  to  me  not  to 
fall  within  the  doctrine  *  *  *  that  it  is  in  the  nature  of 
a  condition  that  is  repugnant  to  and  incompatible  with  the 
prior  absolute  gift."  "  Strictly  and  properly  it  is  an  executory 
devise  cutting  down  the  interest  which  .the  son  was  to  take 
upon  the  happening  of  certain  events  which  have  happened ; 
the  only  question,  therefore,  for  our  consideration  is  what  was 
the  intention  of  the  testator."  (See  Upwell  v.  Halsey,  I  P. 
Wms.  651.)  The  most  recent  case  that  has  come  under  our 
observation,  sustaining  the  validity  of  such  a  devise,  is  that  of 
Bibbens  v.  Potter  (supra). 

It  would  seem  to  follow  from  the  authorities  referred  to  that 
Douw  Fonda  upon  the  death  of  his  mother  took  a  conditional  fee 
in  the  fourteen  acres  of  land,  subject  to  be  defeated  by  the  execu- 
tion of  the  power,  or  his  deajh  with  issue.  I  think  that,  the 
testator  having  by  clear,  apt  and  technical  words  expressed 
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an  intention  to  create  a  remainder  upon  the  termination  of  the 
particular  estate,  and  such  remainder  not  contravening  any 
rule  of  law,  it  is  the  imperative  duty  of  the  court  to  give 
effect  to  such  intention. 

The  provisions  of  the  will  in  question  affecting  this  subject, 
collocated  and  paraphrased,  according  to  their  legal  effect, 
would  read  as  follows :  I  give  and  bequeath  to  my  said  wife 
fourteen  acres  of  land  to  hold  during  her  natural  life,  and  after 
her  decease  I  give  the  same  to  my  son  Douw  to  hold  to  him, 
his  heirs  and  assigns  forever,  provided  he  has  lawful  issue  liv- 
ing at  his  death,  and  if  he  dies  seized  of  the  same  without 
lawful  issue,  then  to  my  son  Henry. 

Upon  such  a  will  no  doubt  could  arise  over  the  meaning  of 
the  testator  in  employing  the  words  "  heirs  and  assigns"  in 
the  devise  to  Douw,  or  but  that  he  meant  simply  to  describe 
the  interest  to  be  taken  by  Douw  in  case  the  contingency  pro- 
vided for  the  defeat  of  his  estate  did  not  occur,  nor  but  that 
he  intended  by  the  use  of  the  term  "  dying  without  lawful 
issue"  to  exclude  Douw's  devisees  and  collateral  heirs  from  any 
interest  in  the  property  devised.  Such  an  estate  would  confer 
no  unlimited  power  of  disposition  on  the  devisee,  and  his  in- 
terest determines  by  the  happening  of  the  contingency  upon 
which  the  title  is  made  by  the  will  to  depend.  {Oilman  v. 
Reddington,  24  N.  Y.  16  ;  Bouvier's  Institutes,  §  1699.)  The 
language  of  this  will,  after  a  consideration  of  all  of  its  provis- 
ions, seems  to  me  clearly  to  import  an  intention  on  the  part  of 
the  testator  to  confer  only  a  conditional  estate  by  the  first  de- 
vise, and  by  this  construction  effect  is  given  to  all  of  its 
provisions. 

It  is  not  contended  that  there  is  any  language  which  ex- 
pressly confers  upon  the  sons  an  unlimited  power  of  dispo- 
sition, but  such  a  power  is  sought  to  be  implied  from  the  use 
of  the  phrase  "  shall  die  seized  of "  in  describing  the  prop- 
erty with  respect  to  which  the  remainder  is  created.  It  seems 
quite  unsafe  to  give  greater  weight  to  such  an  implication 
in  determining  the  intention  of  a  party  than  to  the  clear, 
intelligible   and  express  declaration  of  his  wishes.     I  think, 
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however,  that  if  the  use  of  the  phrase  "  shall  die  seized  of  "  in- 
dicated any  power  of  disposition  on  the  part  of  the  first 
devisee,  it  was  evidently  a  qualified  power,  for  it  assumes  the 
retention  of  a  part  of  the  estate  by  such  devisee  until  his  death, 
and  clearly  intended  to  preclude  him  from  exercising  any  power 
of  disposition  over  it  by  way  of  testamentary  devise.  {Terry 
v.  Wiggins,  supra ;  Smith  v.   Van  Ostrand,  supra.) 

The  power  indicated  by  this  provision  would  not,  in  a  proper 
sense,  be  an  absolute  power  of  disposition,  and  would  not, 
therefore,  be  irreconcilably  repugnant  to  the  creation  of  a  re- 
mainder dependent  npon  the  particular  estate.  It  adds  nothing 
to  the  interest  devised  and  operates  only  as  a  power  which,  like 
all  other  powers,  expires  through  an  omission  to  exercise  it 
during  its  existence. 

I  am,  therefore,  of  the  opinion  that  the  plaintiff  took  title  to 
the  fourteen  acres  under  the  remainder  provided  for  in  the  will 
of  her  grandfather,  Jellis  Fonda,  upon  the  death  of  Douw 
Fonda,  in  1837. 

It  is  further  claimed  by  the  respondents  that  they  are  enti- 
tled to  hold  these  lands  through  an  adverse  possession  extending 
from  the  year  1835  to  the  commencement  of  this  action  in  1873. 
A  brief  reference  to  the  facts  is  important  in  the  consideration 
of  this  question. 

Jellis  Fonda  died  in  1791.  Jannettie  Fonda,  his  wife,  and 
the  owner  of  the  life  estate,  died  before  1800.  Henry  V. 
Fonda  died  in  1804,  leaving  two  children,  Jane  Van  Horn, 
the  plaintiff,  and  Jellis  Fonda.  Jellis  Fonda,  the  son  of  Henry, 
died  in  1825,  intestate  and  childless.  Douw  Fonda  died  in 
1837,  also  childless  and  intestate.  Jane  Van  Horn  inter- 
married with  Abram  Van  Horn  in  1810,  and  they  lived  to- 
gether as  husband  and  wife  until  1871,  when  Abram  Van  Horn 
died.  Abram  Van  Horn  took  possession  of  the  fourteen  acres 
in  1825,  in  right  of  his  wife,  with  the  consent  and  permission 
of  Douw  Fonda,  and  remained  until  1835,  when  he  was  dispos- 
sessed by  the  defendants'  remote  grantors.  The  estate  of  Abram 
Van  Horn,  by  virtue  of  his  interest  as  the  husband  of  Jane 
Van  Horn,  in  the  premises,  was,  in  1834,  sold  at  public  sale 
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upon  an  execution  issued  on  a  judgment  against  him,  and  a 
redemption  from  such  sale  having  been  made  by  one  McLaren, 
another  judgment  creditor  of  Abram  Van  Horn,  the  sheriff, 
in  1835,  executed  a  deed  of  the  premises  to  McLaren,  under 
which  he  took  and  has  ever  since,  through  himself  and  his 
grantees,  retained  possession,  claiming  title  thereunder. 

It  appears  from  the  statement  that  Jane  Fonda  rested  under 
the  disability  of  coverture  at  all  times  from  her  dispossession 
in  1835  until  about  the  time  of  the  commencement  of  this 
action.  The  right  to  the  possession  of  her  lands,  as  the  law 
stood  at  that  time,  was  in  her  husband,  and  he  alone  could 
assert  such  right.  The  Kevised  Statutes  (2  B.  S.  306  [1st 
ed.],  §  88),  provide  that  if  the  party  entitled  to  bring  an  action 
for  real  property  is  at  the  time  the  title  firet  descended  or  ac- 
crued to  her,  a  married  woman,  that  the  time  limited  for  the 
commencement  of  an  action,  or  making  an  entry  upon  such 
property,  shall  not  be  deemed  to  run  so  long  as  such  disability 
shall  continue.  Her  disability  as  a  married  woman  continued 
until  it  was  removed  by  section  5  of  chapter  741  of  the  Laws 
of  1870.  (Acker  v.  Acker,  81 N.  T.  143 ;  Clarke,  v.  Gibbons, 
83  id.  107.) 

There  seems  to  be  no  reason  why  this  statute  does  not  apply 
to  this  case.  It  was  held  in  Devyr  v.  Schaefer  (55  N.  T.  446), 
that  "  no  possession  could  be  deemed  adverse  to  a  party  who 
has  not,  at  the  time,  the  right  of  entry  and  possession." 

Other  objections  might  be  taken  to  this  defense,  but  the 
above  is  deemed  conclusive.  (Grout  v.  Townsend,  2  Hill,  554 ; 
Moore  v.  Jackson,  4  Wend.  58.) 

.  It  f oIIowb  from  these  views  that  the  order  of  the  General 
Term  should  be  reversed  and  judgment  of  the  Special  Term 
affirmed.  • 

All  concur  for  affirmance,  except  Rugbb,  Oh.  J.,  dissenting. 
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Wbight  Robins,  Appellant,  v.  John  S.  MoClubb,  in  Perron 
(m4  Mg  and  as  Executor,  etc.,  Respondent. 

C,  the  wife  of  defendant,  died,  leaving  no  descendants  or  ancestors.  She 
left  a  will,  by  which  she  gave  to  defendant,  her  husband,  one-half  of  her 
residuary  estate,  the  other  half  to  her  brother  W.  and  her  sister.  Defend- 
ant was  appointed  executor,  and  qualified  as  such.  W.  died  before  the 
testatrix.  The  residuary  estate  consisted  Bolely  of  personal  property.  In 
an  action  for  the  construction  of  the  will,  held  (Dahforth,  J.,  dissent- 
ing), that  defendant,  by  virtue  of  his  marital  rights,  was  entitled  to  that 
portion  of  the  estate  bequeathed  to  W.,  which  bequest  lapsed  by  reason 
of  his  death  before  that  of  the  testatrix;  and  that  letters  of  administra- 
tion were  not  necessary  to  protect  the  husband's  righto. 

Barnes  v.  Underwood  (47  N.  Y.  351),  distinguished. 

Fleet  v.  Perrins  (L.  R.,  4  Q.  B.  536) ;  8.  C.  (L.  R.,  4  Q.  B.  500),  disapproved. 

The  rule  of  the  common  law,  recognized  by  the  Revised  Statutes  (2  R.  S. 
75,  §§  29,  30  ;  id.  98,  §  79),  which  authorizes  a  husband  to  hold  the  prop- 
erty of  his  deceased  wife,  not  only  by  virtue  of  administration,  but  also 
by  virtue  of  his  marital  rights,  so  far  as  It  applies  to  the  case  of  a  wife 
dying  intestate,  without  leaving  descendants,  has  not  been  changed  by 
the  various  acts  in  relation  to  married  women.  (Chap.  200,  Laws  of  1848 ; 
chap.  375,  Laws  of  1849 ;  chap.  90,  Laws  of  I860 ;  chap.  172,  Laws  of 
1862 ;  chap.  782,  Laws  of  1867).    (Danforth,  J.,  dissenting.) 

Sedgwick  v.  Stanton  (14  N.  Y.  289),  distinguished. 

It  seems  that  where  the  husband,  as  executor,  has  control  over  the  prop- 
erty of  his  deceased  wife,  for  all  purposes  of  administration  he  occupies 
the  same  position  as  if  he  were  administrator,  and  he  acquires  the  same 
rights. 

(Argued  March  18,  1885 ;  decided  November  24, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  rendered  October  16, 
1884,  which  affirmed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Re- 
ported below,  33  Hun,  368.) 

This  action  was  brought  to  obtain  a  judicial  construction  of 
the  will  of  Caroline  McClure. 

Said  Caroline  McClure  died  in  the  month  of  November, 
1882,  leaving  a  will,  which  was  thereafter  proved  as  a  will  of 
real  and  personal  estate,  and  letters  testamentary  thereon  were 
issued  to  defendant  John  McClure,  her  husband,  one  of  the 
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executors  named  in  said  will,  who  duly  qualified  and  entered 
upon  his  duties  as  such  executor.  The  testatrix  left  no  descend- 
ant or  ancestor  surviving.  She  left  but  one  piece  of  real  estate, 
which  she  devised  to  her  husband.  She  also  gave  to  him  all 
her  household  furniture  and  effects,  and  also  devised  and  be- 
queathed to  him  the  one-half  part  of  all  the  remainder  of  her 
estate,  both  real  and  personal,  absolutely.  The  other  half  was 
disposed  of  by  the  following  clause  of  the  will : 

"  I  give  and  bequeath  the  remainder  of  my  estate,  both  real 
and  personal,  to  my  brother,  Wright  Robins,  and  to  my  sister, 
Mrs.  Elizabeth  Carter,  to  be  equally  divided  between  them,  to 
have  and  to  hold  unto  them,  their  heirs  and  assigns,  forever." 

Elizabeth  Carter  survived  her  sister,  but  the  brother,  Wright 
Robins,  died  before  her.  The  plaintiff  in  this  action  is  a  nephew 
of  the  testatrix.  She  also  left  certain  other  nephews  and  one 
grand-niece,  the  heirs-at-law  of  her  deceased  brothers.  It  was 
admitted  by  the  pleading  that  defendant  has  taken  possession 
of  all  the  estate  of  said  testatrix,  both  real  and  personal. 

The  plaintiff  claims  that  by  reason  of  the  death  of  said 
Wright  Robins  in  the  life-time  of  said  testatrix,  the  provisions 
made  in  said  will  in  his  favor  lapsed,  and  that  upon  her  death 
her  next  of  kin,  to-wit,  the  parties  hereinbefore  mentioned, 
became  and  are  entitled  to  the  personal  estate  bequeathed  to 
said  Wright  Robins,  and  to  a  distribution  of  the  same  among 
them,  under  the  statute  of  distributions,  and  that  the  defend- 
ant holds  the  same  in  trust  for  them  as  such  executor  as 
aforesaid. 

Edwwrd  C.  James  for  appellant.  At  common  law  the  hus- 
band, upon  the  death  of  his  wife  intestate,  as  administrator,  be- 
came entitled  to  her  assets  not  already  reduced  by  him  to  pos- 
session. {Barnes  v.  Underwood,  47  N.  Y.  351,  354,  355 ;  22 ! 
and  23  Car.  II,  chap.  10 ;  23  id.,  chap.  3.)  This  right  was 
continued  by  the  Revised  Statutes  (2  R.  S.  56-57,  §  1;  id. 
60,  §21;  id.  75,  §§27,29,30;  id.  .98,  §79),  but  has  been 
abolished  by  the  Married  Women  Acts.  (Laws  1848,  chap.  200 ; ' 
Laws  1849,  chap.  375;  Laws  1853,  chap.  576;  Laws  1860, 
Siokbls  —  Vol.  LV.  42 


330  KoBiire  v.  McClueb.  [Nov., 


Statement  of  case. 


chap.  90,  §§1,  7;  Laws  1862,  chap.  172,  §7;  Laws  1867, 
chap.  782,  §§  3,  4,  11,  12.)  At  common  law  the  surplus,  or 
residuum  left  after  payment  of  debts,  was  payable  to  the  resid- 
uary legatee  appointed  by  the  will,  and,  if  there  was  none, 
it  was  a  long-settled  notion  that  it  devolved  to  the  executor's 
own  use  by  virtue  of  his  executorship,  but,  whenever  there 
was  sufficient  on  the  face  of  the  will,  by  means  of  a  competent 
legacy  or  otherwise,  to  imply  that  the  testator  intended  that 
his  executor  should  not  have  the  residue,  the  undivided  sur- 
plus went  to  the  next .  of  kin.  (2  Blackst.  Com.  514,  515.) 
So,  if  a  legacy  of  the  residue,  or  a  part  thereof,  lapsed,  the 
share  thus  falling  belonged  to  the  testator's  next  of  kin, 
and  the  executor  took  and  held  the  same  in  trust  for  them. 
{Bagwell  v.  Dry,  1  P.  Wms.  700 ;  Page  v.  Page,  2  id.  489 ; 
Owen  v.  Owen,  1  Atk.  494 ;  Peat  v.  Chapman,  1  Vesey,  Sr., 
542 ;  Bennett  v.  Batchelor,  id.  63 ;  Armstrong  v.  Moran,  1 
Bradf .  314 ;  Meeker  v.  Meeker,  5  Redf .  29 ;  Duncan  v.  Dun- 
can,  4  Abb.  N.  C.  278.)  If  such  a  lapse  occurs  in  the  will  of 
a  married  woman,  the  executors  hold  the  lapsed  portion  in  trust 
for  her  next  of  kin.  There  was  no  right  at  common  law  to 
administration  upon  a  lapsed  legacy.  Hence  there  is  no  means 
for  the  husband  obtaining  title  thereto  through  administration. 
(  Williams  v.  Seaman,  3  Eedf .  148 ;  Fry  v.  Smith,  10  Abb. 
N.  C.  224 ;  Kearney  v.  Miss.  Soo.,  id.  274.)  One  who  accepts 
of  a  devise  or  bequest  does  so  on  condition  of  conforming  to 
the  will,  and  he  is  bound  to  give  full  effect,  as  far  as  he  can,  to 
its  legal  dispositions.  (CauLfidd  v.  Sullivan,  85  N.  Y.  153; 
Chamberlain  v.  Chamberlain,  43  id.  424;  Brown  v.  Knapp, 
79  id.  136 ;  BuUard  v.  Benson,  1  Demarest,  486.) 

J.  W.  Pickett  for  respondent.  Intestacy  occurs  in  the  case 
of  a  person  dying  and  leaving  a  will  disposing  of  none  or  part 
only  of  the  personalty.  (Code  of  Civ.  Pro.,  §  2514,  par.  1 ;  2 
Kent's  Com.  408;  GiU  v.  Brouwer,  37  N.  Y.  549;  Zefevre 
v.  Zefevre,  59  id.  434.)  Personal  property  passes  as  in  cases 
of  entire  intestacy  where  it  is  undisposed  of  by  will.  (Fry  v. 
Smith,  10  Abb.  N.  C.  224;  GUI  v.  Bromoer,  37  N.  Y.  549; 
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Xefeme  v.  Zefevre,  59  id.  434 ;  Kerr  v.  Dougherty,  79  id. 
327 ;  WHMmns  v.  Seaman,  S  Redf.  148.)  At  common  law  the 
husband  is  entitled  to  the  personal  property  and  choses  in 
action  of  his  wife.  They  are  vested  in  him  at  her  death, 
whether  reduced  to  possession  or  not,  in  virtue  of  his  marital 
right,  and  not  solely  by  his  right  of  administration.  (Bright  on 
Hnsband  and  Wife,  34 ;  McQueen  on  Husband  and  Wife,  46 ; 
2  Kent's  Com.  143 ;  Ransom  v.  Nichols,  22  N.  Y.  110  ;  Ryder 
v.  Hulse,  24  id.  372 ;  Barnes  v.  Underwood,  47  id.  351 ;  Fry 
v.  Smith,  10  Abb.  N.  C.  224 ;  Oilman  v.  McArdle,  12  id.  414.) 
The  Married  Woman's  Acts  of  1848  and  1849  made  no  change 
in  the  common  law.  (Ransom  v.  Nichols,  22  N.  Y.  110 ; 
Ryder  v.  Hulse,  24  id.  312 ;  Barnes  v.  Underwood,  47  id. 
351 ;  Ballanee  v.  Bausch,  8  Abb.  Pr.  368 ;  Fry  v.  Smith,  10 
Abb.  N.  C.  224;  OUmcm  v.  MoArdle,  12  id.  414.)  The 
husband  whose  wife  dies  intestate  has  the  right  at  any  time  to 
administer  upon  her  estate  and  take  title  to  her  property,  sub- 
ject only  to  the  payment  of  debts,  and  where  he  does  not  take 
out  letters  of  administration  he  shall  be  presumed  to  have  assets 
in  his  hands  sufficient  to  pay  her  debts,  and  shall  be  liable 
therefor.  (K  Y.  R.  S.  [6th  ed.],  part  2,  chap.  6,  tit.  2,  §  33; 
Barnes  v.  Underwood,  47  N.  Y.  351 ;  Cttlman  v.  MoArdle, 
12  Abb.  N.  C.  414.)  The  statute  of  distributions  applies  only 
to  the  personal  estates  of  married  women  dying  intestate  leaving 
descendants  them  surviving.  (R.  S.  [6th  ed.],  part  2,  chap.  6, 
tit.  3,  §  94;  Barnes  v.  Underwood,  47  N.  Y.  351.)  Where 
letters  testamentary  have  been  granted,  letters  of  administra- 
tion are  not  necessary  to  protect  the  husband's  interest  in  the 
personal  estate  of  his  deceased  wife.  (Ransom  v.  Nichols,  22 
N.  Y.  110;  Fry  v.  Smith,  10  Abb.  N.  0.  225,  232-4;  Matter 
of  Harvey,  3  Redf.  214.) 

Milleb,  J.  The  question  to  be  determined  in  this  case  is 
whether  John  8.  McOlure,  the  defendant  and  executor  under 
the  last  will  and  testament  of  his  wife,  Caroline  McOlure,  is 
entitled  to  that  portion  of  the  estate  of  the  testatrix  which  by 
her  will  was  bequeathed  to  her  brother,  Wright  Robins,  and 
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which  lapsed  by  reason  of  his  death  prior  to  the  death  of  the 
testatrix. 

The  testatrix,  by  her  will,  devised  and  bequeathed  to  her  hus- 
band certain  real  estate  and  personal  property,  and  also  one- 
half  of  the  residue  of  her  estate,  both  real  and  personal,  abso- 
lutely. The  remainder,  she  gave  to  her  brother,  Wright 
Robins,  and  her  sister,  Mrs.  Elizabeth  Garter,  to  be  equally  di- 
vided between  them.  She  left  no  descendants  or  ancestors. 
The  residuary  estate  consisted  solely  of  personal  property.  Her 
husband  qualified  as  executor,  and  claims  to  be  entitled  to  that 
portion  of  the  estate  which  is  lapsed,  under  the  common  law, 
by  virtue  of  his  marital  rights. 

The  plaintiff  claims,  as  one  of  the  next  of  kin  and  heirs  at 
law,  being  a  son  of  a  deceased  brother  of  the  testatrix,  Isaac 
Robins,  an  interest  in  such  unbequeathed  personal  property, 
'  and  brings  this  action  on  behalf  of  himself  and  for  the  benefit 
of  such  next  of  kin  and  heirs  at  law  as  will  come  in  and  contribute 
to  the  expenses  thereof. 

By  the  common  law  the  husband  became  entitled  to  that 
portion  of  his  wife's  personal  property  of  which  she  was  actually 
possessed  at  the  time  of  her  marriage,  or  which  came  to  her 
during  coverture.  In  case  of  the  wife's  death  prior  to  that  of 
her  husband  he  was  authorized  to  take  out  letters  of  adminis- 
tration upon  her  estate,  and,  as  administrator,  after  the  pay- 
ment of  her  debts,  if  any  there  were,  he  retained  and  became 
the  owner  of  the  assets  remaining  in  his  hands  as  such  admin- 
istrator under  the  practice  then  existing,  by  means  of  which, 
before  the  statute  of  distributions,  the  administrator  converted 
and  appropriated  the  assets  in  his  hands  to  his  own  use.  A 
contest  arose  between  the  ecclesiastical  and  temporal  courts 
concerning  the  right  of  the  administrator  to  thus  appropriate 
the  funds,  which  contest  was  finally  settled  by  the  passage  of 
the  statute  of  distributions  (22  Oar.  II,  chap.  10),  and  as  doubt 
still  existed  in  regard  to  the  rights  of  the  husband,  an  explana- 
tory act  (23  Car.  II,  chap.  3)  was  passed,  by  section  25,  of 
which  it  was  declared  that  this  statute  should  not  be  construed 
to  extend  to  the  estates  of  femes  covert  dying  intestate,  but 
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that  the  husband  should  have  the  same  right  to  administer  and 
enjoy  such  estate  as  before  the  passage  of  the  said  act. 

The  rule  of  the  common  law,  which  authorized  the  husband 
to  hold  the  property  of  his  wife,  by  virtue  of  administration, 
has  been  extended  in  this  State,  so  as  to  entitle  him  to  hold  the 
same  also  by  virtue  of  his  marital  rights,  and  numerous  cases 
sustain  this  doctrine.  In  the  case  of  Hansom  v.  NichoU  (22 
N.  T.  110),  it  was  held  that,  where  a  married  woman,  possessed 
of  separate  personal  estate,  dies  without  having  made  any  dis- 
position of  it  in  her  life-time,  or  by  way  of  testamentary  appoint- 
ment, the  title  thereto  vests  in  her  surviving  husband,  and  can- 
not be  affected  by  the  granting  of  administration  upon  her  es- 
tate to  any  other  person.  In  the  case  cited,  letters  of  adminis- 
tration had  been  taken  out  by  a  third  person  upon  the  wife's 
estate,  and  an  action  was  brought  against  the  maker  of  a  note 
to  recover  the  amount  of  the  same,  which  note  was  originally 
given  to  the  deceased  wife,  and  afterward  renewed  payable  to 
the  husband  and  held  by  him.  It  appeared  upon  the  trial  that 
the  amount  of  the  note  had  been  settled  with  the  husband  and 
taken  up  and  canceled.  It  is  said  in  the  opinion  :  "The  prop- 
erty, then,  in  this  case,  stands  precisely  upon  the  footing  of 
choses  in  action  of  the  wife,  which  have  not  been  reduced  to 
possession  during  the  coverture.  In  this  event  the  husband  has 
the  right  to  recover  and  enjoy  them  as  his  own,  either  as  an  in- 
cident to  the  marital  relation  and  as  flowing  from  it,  or  as  an 
incident  to  his  right  of  administration  upon  her  estate;  and  for 
all  practical  purposes,  it  is  immaterial  to  which  source  this 
right  should  be  referred.  This  right  of  administration  is  se- 
cured primarily  to  the  husband  by  the  statute,  and  indeed,  ac- 
cording to  some  authorities,  it  exists  in  the  husband  jure  mariti, 
and  wholly  irrespective  of  any  statutory  provisions  upon  the 
subject."  It  will  be  noticed  that  the  husband  did  not  admin- 
ister upon  the  estate  of  his  wife,  and  hence  it  was  claimed  that 
he  had  no  authority  to  interfere  with  her  assets  or  to  settle  with 
the  defendant  who  was  the  maker  of  the  note.  The  decision 
expressly  overrules  this  position  and  upholds  his  claim  by 
virtue  of  his  marital  rights. 
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In  Ryder  v.  HuUe  (24  N".  Y.  372),  the  action  was  brought 
for  the  recovery  of  certain  notes  bequeathed  by  the  wife  of  the 
plaintiff,  who  had  taken  out  letters  of  administration  upon  her 
estate,  to  a  third  person,  which  notes  had  been  acquired  before 
the  passage  of  the  Married  Woman's  Acts  of  1848  and  1849,  and 
it  was  held  that  the  wife  had  no  power  to  dispose  of  said  notes 
by  will,  and  that  the  plaintiff  was  entitled  to  recover,  and  it 
was  laid  down  in  the  opinion  by  Wright,  J.,  that  all  the  per- 
sonal estate  of  a  wife  vests  absolutely  in  the  husband  at  the 
moment  of  marriage,  and  all  she  acquires  during  coverture 
immediately  becomes  his,  and  that  the  same  rule  applies  to 
choses  in  action,  and  as  to  those  she  has  only  a  contingent 
interest;  that  in  the  event  of  the  wife's  death  the  husband  does 
not  take  the  choses  in  action  not  then  reduced  to  possession  by 
virtue  of  any  statute  of  distribution  or  as  next  of  kin,  but  the 
property  is  already  vested  in  him,  and  if  he  should  die  before 
recovering,  then  they  would  be  assets  of  his  estate  to  be  recov- 
ered by  his  representatives,  and  not  by  the  representatives  of  hiB 
wife ;  that  by  his  wife's  death  her  interest  becomes  extinct,  and 
his  becomes  absolute,  with  the  right  of  possession  as  adminis- 
trator. It  is  further  said  that  the  same  view  of  the  question 
was  taken  in  the  case  of  Hansom  v.  NichdU  (22  N.  Y.  110), 
which  is  commented  upon,  and  the  rights  of  the  husband  by 
virtue  of  the  marital  relation  fully  sustained. 

InOlmsted  v.  Keyes  (85  N.  Y.  602)  the  rule  laid  down  in 
the  cases  cited  is  fully  upheld.  It  is  said,  in  the  opinion  by 
Earl,  J.,  that  "  all  the  choses  of  the  wife,  not  reduced  to  pos- 
session during  the  joint  lives,  by  the  common  law,  passed  to  the 
husband  upon  her  death.  *  *  *  He  may  then  release  them 
or  take  payment  of  them  without  administration,  if  he  can  get 
payment.  If  administration  is  needed  to  reduce  the  choses  to 
possession  he  is  entitled  to  it,  and  if  there  are  no  debts  the  ad- 
ministration is  solely  for  his  benefit.  If,  after  his  wife's  death, 
the  husband  does  not  release,  assign  or  reduce  to  possession  her 
choses  in  action  during  his  life-time,  then  after  his  death  his 
personal  representatives  are  entitled  to  administration  upon 
them  for  the  benefit  of  his  estate  as  part  of  his  assets."     (See, 
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also,  WesterveUv.  Gregg,  12  N.  Y.  210;  2  Kent's  Com.  136, 
143 ;  Reeve's  Dom  Eel.  [1st  ed.]  1.)  In  Barnes  v.  Under- 
wood^ N.  Y.  351),  it  is  held  in  the  opinion  that,  at  common 
law,  marriage  is  an  absolute  gift  to  the  husband  of  the  goods 
and  chattels  and  personal  property  of  which  the  wife  is  actually 
possessed  and  of  such  as  come  to  her  during  coverture.  As  to 
choses  in  action  marriage  is  only  a  qualified  gift,  conditioned 
that  the  husband  reduce  them  to  possession  during  the  exist- 
ence of  the  marriage  relation,  and  when  so  recovered  the  title 
vests  absolutely  in  him.  It  is  there  said  that  the  husband  became 
entitled  to  the  estate  of  his  deceased  wife  by  virtue  of  the  right 
to  administer;  that  this  right  did  not  depend  upon  a  title  exist- 
ing during  marriage,  but  upon  that  which  he  acquired  upon 
her  death  by  the  exclusive  right  to  administer  her  estate  as  her 
successor. 

In  that  case  no  notice  is  taken  of  the  decisions  of  this  court 
already  cited,  which  had  previously  been  made  and  in  which  it 
was  laid  down,  as  we  have  seen,  that  the  husband,  at  common 
law,  became  vested  with  all  the  pergonal  property  of  his  wife 
by  virtue  of  the  marital  relation  and  not  solely  as  administrator, 
and  as  these  cases  are  not  considered  or  discussed  in  the 
opinion,  and  no  dissent  expressed  in  reference  to  the  same,  the 
rule  therein  stated  cannot  be  regarded  as  overruled  or  in  any 
way  affected  or  impaired.  Until  this  is  done  by  an  authorita- 
tive decision  of  this  court  they  must  stand  as  the  settled  law  of 
the  State  applicable  to  cases  involving  the  same  or  any  similar 
question. 

We  are  not  referred  to  any  case  in  the  English  reports  where 
the  rule  of  the  common  law  is  stated  exactly  and  in  the  precise 
form  as  in  Barnes  v.  Underwood  (supra). 

In  Fleet  v.  Perrms^  which  was  first  reported  ii>  L.  R.,  3  Q. 
B.  536,  and  afterward  on  appeal  in  L.  R,  4  Q.  B.  500,  it  was 
held  th^t,  where  the  defendant  received  money  from  a  third 
person,  to  be  appropriated  to  the  use  of  a  married  woman,  and 
he  wrote  telling  her  he  held  the  money  at  her  disposal  and  the 
wife  died,  and  then  her  husband ;  and  the  wife's  administratrix 
sued  the  defendant  for  money  had  and  received  to  the  use  of 
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the  wife,  the  action  was  rightly  brought  by  the  wife's  represen- 
tative, as  the  facts  showed  only  a  chose  in  action  conferred  on 
the  wife,  with  which  the  husband  had  not  interfered  during 
coverture. 

In  the  case  last  cited  the  distinct  objection  was  taken  that  the 
action  could  not  be  maintained  by  the  plaintiff  as  administratrix 
of  the  wife,  on  the  ground  that  it  was  for  money  received  by 
the  defendant  for  the  wife  during  coverture,  and  that,  as  her 
husband  survived  her,  the  administratrix  of  the  husband  was 
alone  entitled  to  sue  for  the  recovery  of  it.  The  decision  in 
this  case  sustains  the  doctrine,  no  doubt,  that,  where  the 
husband  has  not  interfered  with  the  choses  in  action  of  the  wife 
during  her  life,  the  same  pass  to  her  next  of  kin  and  that  his 
representatives,  upon  his  death,  after  the  death  of  the  wife, 
have  no  right  thereto  as  a  part  of  his  estate  to  which  he  was 
entitled  by  virtue  of  the  marital  relation. 

While  it  is  nowhere  laid  down  in  the  case  last  cited  that  the 
husband  who  survives  the  wife  is  entitled  to  her  personal  estate 
as  administrator  and  not  by  virtue  of  the  marital  relation,  the 
conclusion  arrived  at  is  nevertheless  in  conflict  with  the  current 
decisions  of  the  courts  of  this  State,  as  we  have  seen,  and  it 
should  not  be  followed. 

The  rule  of  the  common  law,  as  explained  by  these  decisions, 
was  fully  recognized  by  the  provisions  of  the  Revised  Statutes. 

The  husband  was  solely  entitled  to  letters  of  administration 
upon  his  wife's  estate,  and  if  he  failed  to  take  out  letters  he  was 
presumed  to  have  assets  in  his  hands  sufficient  to  pay  her  debts, 
and  was  held  liable  therefor ;  and  if  he  died  leaving  any  assets 
of  his  wife  unadministered,  they  passed  to  his  executors  or  ad- 
ministrators as  part  of  his  personal  estate,  but  subject  to  her 
debts.  (2  R.  S.  75,  §  29).  If  any  one.  else  administered  the 
husband  was  entitled  to  the  assets  which  remained  after  the 
payment  of  debts.  (2  R.  S.  75,  §  30).  And  it  was  further  pro- 
vided that  the  statute  of  distribution  should  not  apply  to  the 
personal  estate  of  married  women,  but  it  was  declared  that 
their  husbands  might  demand,  recover  and  enjoy  the  same  as l 
they  are  entitled  by  the  rules  of  the  common  law.    (2  R.  S.  98, 
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§  79.)  The  enactments  referred  to  remained  in  force  until  a 
new  system  was  inaugurated  having  in  view  the  protection  of 
the  rights  of  married  women,  under  which  material  changes 
were  made  in  the  laws  in  respect  to  the  same  as  they  had  pre- 
viously existed.  These  laws  embrace  enactments  by  the  legis- 
lature at  different  times,  and  contained  provisions  in  reference 
to  the  separate  estates  of  married  women  which  did  not  exist 
at  common  law  or  under  the  statutes  of  Great  Britain,  or  the 
statutes  of  this  State,  as  will  be  seen  by  a  reference  to  the  same. 
The  first  enactment  (Chap.  200,  Laws  of  1848,  as  amended 
by  chap.  375,  Laws  of  1849)  declared  that  the  wife's  property 
should  not  be  subject  to  the  disposal  of  her  husfeand  or  liable 
for  his  debts,  but  should  continue  her  sole  and  separate  property 
as  if  she  were  a  single  female,  and  she  was  empowered  to  take 
and  hold  property  and  convey  and  devise  the  same  as  if  she 
were  unmarried.  By  chapter  576,  Laws  of  1853,  the  husband 
was  exempted  from  the  payment  of  his  wife's  debts  contracted 
before  her  marriage.  By  chapter  90,  Laws  of  1860,  and  by  chap- 
ter 172,  Laws  of  1862,  other  provisions  were  made  in  conformity 
with  the  previous  enactments,  the  effect  of  which  was  to  sepa- 
rate the  estate  of  a  married  woman  from  the  control  of  her 
husband,  and  confer  upon  her  the  same  rights  as  if  she  were 
unmarried,  and  relieve  the  husband  from  the  liability  pre- 
viously existing  for  the  payment  of  her  debts.  Then  followed 
chapter  782,  Laws  of  1867,  which  contained  other  provisions  of 
a  similar  character,  and  among  other  things  an  amendment  to 
section  79  of  the  Revised  Statutes  (supra),  by  the  repeal  of  its 
former  provisions,  and  making  it  read  as  follows :  "  §  79.  The 
preceding  provisions  respecting  the  distributions  of  estates 
shall  apply  to  the  personal  estates  of  married  woman  dying, 
leaving  descendants  them  surviving;  and  the  husband  of  any 
such  deceased  married  woman  shall  be  entitled  to  the  same 
distributive  share  in  the  personal  estate  of  his  wife  to  which  a 
widow  is  entitled  in  the  personal  estate  of  her  husband,  by  the 
provisions  of  this  chapter,  and  no  more."  By  section  11  of  the 
same  act,  section  30  of  the  Revised  Statutes  (supra),  was  re- 
pealed. 

Sick  els — Vol.  LV.  43 
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In  view  of  the  changes  thus  made,  the  question  arises  what 
effect  is  to  be  given  to  the  enactments  last  named.  It  is  claimed 
by  the  appellant's  counsel  that  the  amendment  of  section  79 
and  the  repeal  of  section  30  did  not  leave  the  common  law  in 
proprio  vigore  as  the  General  Term  assumes ;  that  they  were 
affirmative  of  the  common  law ;  that  where  a  statute  affirm- 
ative of  the  common  law  is  abolished,  the  common  law 
must  likewise  be  abolished  otherwise  the  repealing  act 
would  be  a  nullity.  These  provisions  made  the  following 
changes :  First.  That  under  section  79,  instead  of  the  husband 
being  entitled  to  the  whole  of  the  wife's  personal  estate,  be 
was  only  entitled  by  the  amendment,  when  the  married  woman 
died  leaving  descendants,  to  the  same  distributive  share  as  a 
widow  would  have  in  the  estate  of  her  deceased  husband. 
Second.  By  the  repeal  of  section  30,  where  letters  of  adminis- 
tration were  granted  to  any  other  person  than  the  husband, 
the  administrator  would  be  bound,  in  case  the  person  dying  left 
descendants,  as  provided  in  section  79,  to  pay  over  to  the  hus- 
band only  one-third  of  the  personal  estate,  and  divide  the  bal- 
ance among  the  descendants.  It  will  be  seen  that  no  provision 
was  made  for  the  distribution  of  the  estate,  where  a  married 
woman  died  without  leaving  any  descendants,  and  leaving  a 
husband  her  surviving. 

The  provisions  of  the  statutes  to  whicli  we  have  referred 
were  the  subject  of  consideration  in  Barnes  v.  Underwood 
(supra),  and  it  was  there  held,  that  the  amendment  of  the  sev- 
enty-ninth section  of  the  statute  of  distribution  in  1867,  did 
not  affect  the  right  of  the  husband  to  administration  and  enjoy- 
ment of  his  deceased  wife's  personal  estate,  except  in  the  case 
therein  specified,  of  her  dying  leaving  descendants.  Church, 
Ch.  J.,  after  discussing  the  effect  of  section  79  as  amended,  and 
the  repeal  of  section  30,  says :  "  It  is  equally  clear  that,  if  that  sec- 
tion had  been  originally  enacted  in  the  form  as  amended  in 
1867,  the  rights  of  the  husband  would  not  have  been  affected 
by  it,  except  in  the  single  case,  therein  specified,  of  the  wife's 
dying  leaving  descendants,  and,  in  that  case,  the  husband  would 
have  been  limited  to  the  distribution  therein  specified ;  and 
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such  is  its  only  effect  and  operation  now.  The  twenty-ninth 
section,  giving  the  husband  absolute  right  of  administration  and 
enjoyment,  remains  in  full  force,  except  as  qualified  by  the 
amendment ,  of  the  seventy-ninth  section  in  1867;  but  the 
qualification  has  no  application,  unless  the  wife  dies  leaving 
descendants.  *  *  *  It  is  unnecessary  to  determine  the  effect 
of  the  repeal  of  the  thirtieth  section,  until  a  case  is  presented 
where  the  husband  does  not  himself  administer  upon  the  estate." 

As  the  testatrix  in  the  case  at  bar  left  no  descendants,  her 
husband  became  entitled  to  the  same  interest  in  her  personal 
property  as  though  the  amendment  of  section  79  and  the  re- 
peal of  section  30  had  not  been  made,  either  as  administrator, 
if  he  was  authorized  to  administer  upon  her  effects,  or,  if  not, 
as  we  have  seen,  by  virtue  of  his  marital  rights  under  the  de- 
cisions of  the  courts  in  this  State.  That  he  was  unable  to 
administer  by  reason  of  his  being  executor  under  his  wife's  will 
could  make  no  difference,  as  the  law  established  his  rights  in- 
dependent of  his  right  to  administer.  In  either  case  the  property 
belonged  to  him,  and  he  could  not  be  deprived  of  his  rights 
because  his  wife  left  a  will  in  which  provision  was  made  for 
him,  and  he  was  appointed  executor  and  acts  as  such  and  ac- 
cepts a  devise  and  bequest  in  his  favor  under  the  will. 

If  the  husband  had  not  accepted  the  appointment  of  executor 
under  the  will  and  refused  to  qualify,  and  if  an  administrator 
had  been  appointed  with  the  will  annexed,  could  it  be  said 
that  he  waived  his  rights  as  husband  at  common  law  and  that 
the  estate  thereby  passed  to  the  next  of  kin  or  heirs  at  law  of 
the  3eceafced  ?  The  amendment  of  section  79  only  affected 
his  interest  where  the  wife  died  leaving  descendants,  and  under 
that  provision  alone  it  cannot  be  claimed  that  the  husband 
would  be  deprived  of  his  rights  at  common  law,  and  although 
the  repeal  of  section  30  left  no  provision  for  the  payment  of 
assets  to  the  husband  by  the  administrator,  as  the  Married 
Woman's  Acts  of  1848  and  1849,  as  we  have  seen  and  as  the 
authorities  hold  {Ransom  v.  NiolwU,  22  N.  T.  110 ;  Ryder  v. 
Hulse,  24  id.  372 ;  Barnes  v.  Underwood,  47  id.  351 ; 
Vallance  v.  Bausch,  8   Abb.   Pr.  368;  Fry  v.  Smith,  10 
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Abb.  N.  0.  224;  Gilman  v.  McArdle,  12  id.  414),  made  no 
change  in  the  common  law  as  to  the  husband's  rights,  it  is  a 
fair  and  legitimate  inference  that  the  common  law  remained  in 
force  and  was  applicable  in  such  a  case.  The  repeal  of  section 
SO  was  essential  to  give  force  to  the  amendment  of  section  79, 
as  it  was  inconsistent  with  the  latter  provision,  and  it  does  not 
appear  that  it  affected  any  other  statute.  Under  section  29  the 
husband  was  still  entitled  to  letters  of  administration,  and  the 
common  law  alone  remained  in  force.  If  otherwise  compe- 
tent, he  was  entitled  solely  to  take  out  letters  of  administra- 
tion, and  if  he  did  not  take  them  out  he  was  presumed  to 
have  assets  in  his  hands  sufficient  to  pay  her  debts,  and  was 
liable  therefor. 

While  entitled  to  her  estate  at  common  law,  there  would 
seem  to  be  no  valid  ground  for  holding  that  he  should  be  de- 
prived of  the  same  if  unfortunately,  by  reason  of  incompe- 
tency, he  was  unable  to  administer.  In  the  case  considered  the 
husband  would  have  been  competent  to  act  as  administrator 
but  for  the  will  of  his  deceased  wife,  and  having  acted  as  ex- 
ecutor he  holds  the  portion  of  the  estate  as  to  which  she  died 
intestate,  in  his  hands  as  such.  Letters  of  administration, 
therefore,  are  not  necessary  to  protect  his  interest,  and  no  reason 
would  seem  to  exist  why,  as  at  common  l^w  he  was  entitled  to 
her  estate,  he  could  not  hold  that  portion  which  lapsed  by  reason 
of  her  intestacy  in  regard  to  the  same. 

It  may  also  be  remarked  that  no  person  but  the  husband  has 
administered  upon  the  estate  of  the  testatrix,  nor  was  any  per- 
son in  opposition  to  him  entitled  to  letters  of  administration. 
As  executor  for  all  purposes  of  administration  he  has  exercised 
control  over  the  property  of  his  deceased  wife.  Although  in 
name  there  is  a  difference  between  executor  and  administrator, 
there  is  really  none  in  fact  and  in  law,  and  each  has  control 
over  the  personal  estate  and  the  distribution  of  the  same.  His 
administration  as  executor  under  the  will  is  in  most  respects 
the  same  as  if  he  was  an  administrator  under  the  statute, 
and  as  the  portion  undisposed  of  by  the  testatrix  belongs  to 
him,  no  reason  exists  why  he  should  not  retain  it.     This  view 
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is  supported  by  Fry  v.  Smith  (10  Abb.  N.  0.  225),  which, 
although  a  Special  Term  decision,  is  entitled  to  weight.  The 
case  of  Kearney  v.  Miss.  Soc.  (10  Abb.  N.  C.  274),  which  was 
previously  decided  by  the  same  judge,  is  claimed  to  be  incon- 
sistent with  Fry  v.  Smith.  In  the  first  case  cited  a  distinction 
was  made  between  the  two  cases,  and  it  was  held  that  if  the 
latter  case  cited  announced  doctrines  in  opposition  to  the  con- 
clusion reached  in  the  former,  to  that  extent  it  could  not  be 
followed.    (See,  also,  Williams  v.  Seaman,  3  Redf.  148.) 

The  appellant's  counsel  relies  upon  the  case  of  Sedgwick  v. 
Stanton  (14  N.  Y.  289),  as  authority  for  the  position  that  where 
a  statute  affirmative  of  the  common  law  is  abolished,  the  com- 
mon law  must  likewise  be  abolished.  In  that  case  the  question 
presented  was  in  reference  to  the  effect  of  the  repeal  of  a 
statute  in  regard  to  maintenance,  and  the  court  held  that  the 
repeal  of  the  statute  abolished  the  common  law  of  which  it 
was  declaratory.  It  will  be  seen  that  this  related  to  a  par- 
ticular offense  against  a  law  establishing  a  crime,  and  under 
such  circumstances  there  is  the  strongest  reason  for  holding 
that  when  the  statute  was  repealed  no  crime  existed  according 
to  law.  Section  30  of  the  Revised  Statutes,  which  has  been 
referred  to,  was  only  one  of  a  series  of  provisions  in  regard  to 
the  distribution  of  property,  and  was  evidently  repealed  be- 
cause it  came  in  conflict  with  section  79,  as  amended  by  the 
same  act  that  repealed  section  30.  As  it  is  manifest  that  it 
was  repealed  for  the  purpose  of  harmonizing  different  provis- 
ions of  law,  and  other  general  provisions  were  left  in  force, 
and  as  to  some  of  these  provisions  the  common  law  was  held 
to  prevail  by  the  decision  of  the  court,  the  case  cited  is  not  in 
point. 

There  is  nothing,  we  think,  in  the  decisions  or  in  the  stat- 
utes which  sustains  the  position  that  the  effect  of  the  Married 
Woman's  Acts,  which  authorize  her  to  make  a  will,  is  to  extin- 
guish the  husband's  right  to  any  portion  of  her  personal  estate, 
except  so  much  thereof  as  the  will  gives  him,  where,  by  the 
lapse  of  a  legacy,  she  dies  intestate  as  to  some  part  thereof.  In 
such  a  case  the  portion  which  becomes  lapsed  is  undisposed  of, 
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and  it  is  not  apparent  why  it  would  not  be  regarded  the  same 
as  if  she  had  made  no  will.  As  to  that  part,  she  certainly  dies 
intestate,  and  no  sound  reason  is  urged  why  the  rules  relating 
to  intestacy  should  not  be  held  to  apply.  No  argument,  we 
think,  can  fairly  be  derived  favorable  to  the  intention  of  the 
legislature  to  abolish  the  common  law  in  such  a  case,  and  the 
tendency  of  the  decisions  in  this  class  of  cases  is  to  uphold  the 
rights  of  the  husband  at  common  law  unless  they  are  expressly 
taken  away  by  legislative  enactment. 

The  doctrine  of  election  has  no  application  to  this  case. 

The  judgment  should  be  affirmed. 

Dantobth,  J.  (dissenting).  It  must  be  conceded  that  the 
tendency  of  decisions  in  this  court  is  to  uphold  the  rights  of 
the  husband  as  they  existed  at  common  law,  and  if  the  facts 
before  us  were  like  those  on  which  the  decisions  stand,  I 
should  feel  constrained  to  assent  to  the  affirmance  of  the 
judgment.  They  are,  however,  not  identical,  and  I  feel  at 
liberty  to  dissent,  putting  my  vote  on  what  seems  to  me  the 
true  construction  of  the  statutes  relating  to  married  women. 
By  their  express  terms  the  wife's  estate  was  to  continue  her 
sole  and  separate  property  as  if  she  were  a  single  female. 
(Laws  of  1848,  chap.  200 ;  1849,  chap.  375 ;  1860,  chap.  90.)  • 
As  to  it,  therefore,  6he  is  to  be  regarded  as  unmarried,  and 
I  am  unable  to  see  how  any  portion  could  pass  to  her  husband 
jwre  mariti.  The  general  contention  in  support  of  the  judg- 
ment is  that  the  quality  of  separate  property  is  extinguished 
by  the  wife's  death.  I  cannot  so  read  the  statutes,  nor  do  I  find 
therein  any  words  of  limitation.  At  common  law  the  woman, 
by  marriage,  became  merged  or  incorporated  in  the  man,  and  the 
same  event  vested  in  him,  as  by  gift,  her  property.  On  the 
other  hand,  the  statute  (1848,  mpra>)  not  only  permits  her 
to  retain  it  with  like  effect  as  if  unmarried,  but  expressly  de- 
clares that  it  shall  not  be  subject  to  the  disposal  of  her  hus- 
band. By  these  words  the  intention  of  the  legislature  is  made 
plain,  and  it  carries  out  the  title  of  that  act,  which  is  "  for 
the   more  effectual   protection   of  the   property  of   married 
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The  body  of  the  act  shows  that  this  protection  is 
against  the  rights  of  the  man  theretofore  acquired  by  cover- 
ture. It  is  made  effective  by  changing  the  character  of  the 
wife's  estate,  and  giving  it  the  incidents  which  belong  to  the 
property  of  a  single  woman.  The  statute  does  not  change 
this  character  at  her  death,  and  it  follows  that  her  husband 
can  take  no  part  of  it  under  the  common  law  by  virtue  of 
any  marital  rights.  The  judgment  is  to  the  contrary,  and 
should,  I  think,  be  reversed. 

Rapallo,  Andrews  and  Earl,  J  J.,  concur  with  Miller,  J. ; 
Danforth,  J.,  dissents;  Rugek,  Gh.  J.,  and  Pinch,  J.,  do 
not  vote. 

Judgment  affirmed. 


Emma  J.  Veeder,  as  Administratrix,  etc.,  Respondent,  v.  The 

Village  of  Little  Falls,  Appellant.  JJ»  j[g| 

108    8091 

In  constructing  a  bridge  over  tbe  Erie  canal  in  the  village  of  L.  F.,  the 
State  built  a  wing  or  retaining  wall  north  of  and  parallel  with  the 
canal ;  the  boundary  line  of  the  State  lands  was  about  twenty -one  inches 
north  of  the  wall.  The  village  subsequently  laid  out  a  street  along  the 
northerly  side  of  the  canal;  the  description  in  the  ordinance  included  said 
retaining  wall  and  the  strip  of  State  land  north  of  it,  and  said  strip  was 
subsequently  used  as  part  of  the  street.  There  was  no  railing  or  guard 
along  the  wall,  and  plaintiff's  intestate  in  driving  along  the  street  on  a 
dark  night  drove  so  far  south  that  he,*with  his  team  and  wagon,  was 
thrown  over  into  the  canal,  and  he  was  drowned.  A  railing  on  the  wall 
would  have  prevented  the  accident.  In  an  action  to  recover  damages, 
held,  that  the  attempt  on  the  part  of  the  village  to  appropriate  c,  part  of 
the  State  lands  for  the  street  was  a  nullity;  that  the  village  had  no 
legal  right  to  put  a  railing  on  the  wall,  and  no  legal  negligence  could  be 
predicated  of  an  omission  bo  to  do,  or  of  a  failure  of  the  village  to  obtain 
permission  of  the  State  to  erect  such  a  barrier. 

SeweU  v.  City  of  Coho*s  (75  N.  Y.  45),  distinguished. 

It  was  claimed  by  plaintiff  that  defendant  should  have  erected  a  barrier 
north  of  the  wall  outside  of  the  State  property.  It  appeared  that  at  the 
west  end  of  the  wall  there  was  a  space  of  only  eight  and  one-half  feet 
for  teams  to  pass.  Had  a  barrier  been  placed  on  the  line  of  the  State 
lands  the  traveled  way  would  be  but  about  six  and  one- half  feet.  Defend- 
ant's counsel  asked  the  court  to  charge,  if  tbe  jury  found  that  a  railing 
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or  guard  north  of  the  wall  outside  of  the  State  property  won  Id  be  danger- 
ons  to  the  traveling  public,  the  village  authorities  were  not  negligent  in 
failing  to  build  it.     This  was  refused.    Held  error. 

(Argued  June  5, 1885 ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  7,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  administratrix  of  the 
estate  of  John  A.  Veeder,  deceased,  to  recover  damages  for 
alleged  negligence  causing  the  death  of  her  intestate. 

Plaintiff  was  drowned  in  the  Erie  canal,  in  the  village  of 
Little  Falls.  The  negligence  complained  of  was  the  omission 
of  the  village  to  maintain  a  barrier  between  Mohawk  street 
and  the  canal.  The  canal  runs  in  an  easterly  and  westerly  di- 
rection through  the  village,  with  the  towing-path  on. the  north 
6ide.  Two  streets  —  German  and  Bellinger  —  cross  the  canal. 
Mohawk  street  extends  from  Bellinger  street  eastwardly  along 
the  north  side  of  the  towing-path  to  German  street.  The 
approach  along  Mohawk  street  to  the  north  end  of  the  Ger- 
man street  canal  bridge  is  over  an  embankment  of  earth  sloping 
westward  about  ninety  feet,  when  it  reaches  the  level  of  the 
towing-path  and  the  natural  level  of  the  street.  For  the  pur- 
pose of  keeping  this  embankment  in  place,  the  west  wing  wall 
of  the  bridge  was  extended  westwardly  along  the  entire  length 
of  the  embankment.  This  wall  at  the  bridge  is  eight  feet  high, 
and  at  the  west  end  it  is  a  little  less  than  two  feet  high.  The 
coping  of  the  wall  is  substantially  on  a  level  with  the  surface 
of  the  street. 

The  further  material  facts  are  stated  in  the  opinion. 

George  F.  Crumhey  for  appellant.  The  wall,  with  the  few 
feet  of  traveled  way  on  the  north,  formed  an  approach  or  land- 
ing to  the  canal  bridge,  and  was  constructively  as  much  a  part 
of  the  same  as  the  direct  approach  from  German  street.     (Laws 
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of  1839,  chap.  20T;  1  R.  S.  [6th  ed.],  §  370.)  Plaintiff  was 
bound  to  show  affirmatively  negligence  on  the  part  of  the 
defendant,  and  absence  of  negligence  contributing  to  the  acci- 
dent on  the  part  of  her  intestate.  (Cur ran  v.  Warren  Co.,  36 
N.  Y.  153;  Massoth  v.  D.  <Sb  H.  C.  Co.,  64  id.  524;  Hale  v. 
Smith,  78  id.  480 ;  Hart  v.  H.  B.  Bridge  Co.,  84  id.  56 ;  92 
id.  658.)  The  negligence  charged  against  the  defendant  was 
an  omission  of  duty  to  place  a  guard  or  barrier  on  or  along  the 
stone  wall,  and  failure  to  maintain  and  care  for  a  street  lamp, 
and  to  show  a  liability,  power  or  authority  to  do  these  things 
omitted  to  be  done  must  be  shown,  and  shown  by  a  preponder- 
ance of  evidence.  (2  Dill.  Mun.  Corp.  [3d  ed.],  1306 ;  Mayor, 
etc.,  v.  Cordiff,  2  N.  Y.  165 ;  SeweU  v.  City  of  CoJioes,  78  id. 
480.)  The  law  imposed  upon  the  State  the  duty  to  maintain 
at  its  own  expense  not  only  such  bridges  across  the  canal  as 
were  used  by  it  as  a  part  of  its  public  works,  but  "  road  and 
street  bridges  over  the  enlarged  Erie  canal  in  all  places  where 
such  bridges  have  been  heretofore  constructed,"  if,  in  the 
opinion  of  the  canal  commissioners,  "  the  public  convenience 
requires  that  they  should  bo  continued,  whether  the  same  have 
been  heretofore  maintained  at  the  expense  of  the  State,  or  of 
the  towns,  cities  or  villages  where  they  arc  situate."  (Laws  of 
1839,  chap.  207,  §  1 ;  1  R.  S.  [6th  ed.],  §  370.)  The  landing 
from  Mohawk  street  was  as  much  an  approach  to  the  iron  bridge 
across  the  canal  as  the  landing  from  German  street.  (Carpen- 
ter v.  City  of  Cohoes,  81 N.  Y.  24.)  To  place  railings  or  struc- 
tures of  any  sort  upon  the  State  lands  or  upon  bridges,  or  their 
approaches  continued  by  the  canal  commissioners  over  the 
enlarged  Erie  canal,  would  have  been  a  trespass  even  though 
they  appeared  upon  the  maps  and  in  the  ordinances  of  the 
trustees  as  parts  of  the  streets  of  the  village.  (In  re  Rhvne- 
lander,  68  K  Y.  105 ;  1  R.  S.  [6th  ed.],  §  370.)  The  permis- 
sion, implied  or  expressed,  by  the  State  authorities  to  thus 
interfere  with  the  State  lands  or  the  State  structures,  while  it 
would  justify  the  acts  of  the  village,  would  not  impose  upon 
the  municipal  corporation  a  liability  legally  charged  upon  the 
State,  especially  in  the  absence  of  negligence  on  the  part  of 
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the  municipality  in  executing  the  work  under  license.  (Port 
Jervia  v.  Nat.  Bit.,  96  N.  Y.  650.)  Where  private  property 
or  public  property  belonging  to  the  State  intervenes  between 
the  excavation  or  obstruction  or  proximate  cause  of  the  acci- 
dent, and  the  streets  of  a  municipal  corporation,  the  village  is 
not  liable  to  a  traveler  who  gets  off  the  street  and  meets  with 
injury  on  property  belonging  to  another ;  but  the' owner  of  the 
land  adjacent  to  or  so  near  the  street  as  to  make  its  use  unsafe 
and  dangerous  will  be  liable  to  the  traveler  who,  while  using 
ordinary  care,  falls  into  or  receives  injury  from  such  excavation 
or  obstruction.  (Beck  v.  Carter,  68  N.  Y.  283.)  There  was 
an  entire  failure  of  proof  on  plaintiffs  part  to  charge  defend- 
ant with  either  of  the  grounds  of  negligence  alleged  in  the 
complaint,  hence  there  was  no  question  for  the  jury.  (Moore 
v.  Qoedel,  34  N.  Y.  527;  Ourran  v.  Warren  Co.,  36  id.  153; 
Maesoth  v.  D.  <&  R.  C.  Co.,  64  id.  524.)  The  accident  hap- 
pened on  State  property,  and  whether  the  proximate  cause  was 
the  stone  wall  or  the  canal,  the  State  was  equally  liable.  (Car- 
penter v.  City  of  Cohoes,  81  N.  Y.  21 ;  Hayes  v.  N.  Y.  C.  & 
H.  R.  B.  B.  Co.,  9  Hun,  63 ;  N.  S.  By.  v.  Dale,  8  Ell.  &  BL 
836 ;  Ueaeock  v.  Sherman,  14  Wend.  58  J  Dygert  v.  Schenck, 
24  id.  446 ;  Bex  v.  Kent,  13  East,  220.)  The  whole  slope 
north  of  the  wall  was  an  approach  to  the  canal  bridge,  and 
constructively  a  part  of  the  same,  and  the  State,  not  the  village, 
was  charged  with  the  duty  of  protecting  it.  (Laws  of  1839, 
chap.  207,  §  1.)  The  State,  and  not  the  village,  was  liable  for 
any  injury  caused  by  the  obstruction  on  its  own  property,  even 
if  the  village  has  control  of  the  few  feet  of  the  street  north  of 
the  blue  line.  (Beck  v.  Carter,  68  N.  Y.  293.)  There  was 
no  question  for  the  jury  in  regard  to  the  maintenance  of  a  light 
(Culhane  v.  N.  T.  C.  <&  JI.  B.  i2.  B.  Co.,  60  N.  Y.  133; 
CordeU  v.  N.  T.  C.  Co.,  75  id.  330.) 

Eugene  E.  Sheldon,  for  respondent.  A  municipal  corpo- 
ration is  bound  to  place  guards  and  barriers  as  a  protection  to 
the  traveling  public  from  a  dangerous  declivity,  excavation, 
or  unsafe  place,  within  one  of  its  roads,  or  without  such  a  road, 
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and  bo  near  as  to  be  dangerous  to  those  using  the  road.  (Hyatt 
v.  Rondout,  44  Barb.  385;  Rayden  v.  AtUeboro,  7  Gray, 
330 ;  CoggsweU  v.  I^xington,  4  Cush.  307 ;  •Puffer  v.  Orange, 
122  Mass.  389 ;  Warner  v.  Holyoke,  112  id.  362.)  If  Mohawk 
street  was  laid  out  unlawfully,  yet  defendant  having  declared 
Mohawk  street  to  be  one  of  the  streets  of  the  village,  and  hav- 
ing assumed  authority  to  control  the  land  as  a  street,  it  is 
chargeable  with  the  same  duties  and  subject  to  the  same  liabili- 
ties as  if  such  street  had  been  laid  out  lawfully,  and  defendant 
is  estopped  from  questioning  that  Mohawk  street  is  a  lawful 
road  or  street.  (Sewell  v.  City  of  Cohoee,  75  N.  Y.  45,  52 ; 
Houfe  v.  Tenon  of  Fulton,  34  Wis.  608 ;  17  Am.  Rep.  463 ; 
Stark  v.  Lancaster,  57  N.  H.  88 ;  City  Aurora  v.  CoUhire, 
55  Ind.  484 ;  Phelps  v.  Mankato,  23  Minn.  276 ;  Mayor,  etc., 
v.  Sheffield,  4  Wall.  189 ;  Brueeo  v.  Buffalo,  90  id.  679.)  If 
it  had  been  shown  that  there  was  a  duty  upon  the  part  of  the 
State  to  guard  the  dangerous  street,  the  neglect  of  the  State 
would  furnish  no  excuse  to  defendant  and  no  reason  why  an 
action  should  not  be  maintained  against  defendant.  (Daven- 
port v.  Ruckman,  37  N.  Y.  574 ;  McMahon  v.  Second  Ave.  R. 
R.  Co.,  75  id.  231 \  Abbott  v.  J.  G.  <&  K.  H.  R.  R.  Co.,  80 
id.  27;  Mayor,  etc.,  v.  T.  <&  L.  R.  R.  Co.,  49  id.  657;  Brook- 
lyn v.  B.  C.  R.  R.  Co.,  47  id.  475.)  A  railroad  company  has 
just  as  much  right  to  use  or  destroy  a  street  as  have  the  canal 
authorities.  (Dillage  v.  N.  Y.  C.  R.  R.  Co.,  2  Alb.  L.  J.  356 ; 
Baxter  v.  S.  D.  R.  R.  Co.,  11  Abb.  [N.  S.]  178.)  The  de- 
fendant was  guilty  of  negligence  in  not  maintaining  lights 
near  this  dangerous  wall,  and  particularly,  so  as  to  light  up  the 
west  end.  ( Weed  v.  BaUston  Spa,  76  N.  Y.  333  ;  Storr  v. 
Utica,  17  id.  104  ;  Buffalo  v.  Rolloway,  7  id.  496  ;  Seneca 
Falls  v.  Zalinzki,  8  Hun,  574.)  If  there  had  been  no  absolute 
duty  to  place  lights  near  the  wall,  yet  after  the  defendant  had 
placed  a  light  at  the  bridge,  the  defendant  was  guilty  of  negli- 
gence in  not  keeping  it  in  order.  (Doan  v.  D.  C.  Co.,  71  N. 
Y.  288;  Eieemger  v.  N.  Y.  cfe  R.  R.  R.  Co.,  56  id.  543; 
McGovern  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  id.  423.) 
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Andrews,  J.  It  must  be  assumed  in  determining  this  ap- 
peal, that  the  blue  line,  which  indicates  the  boundary  of  the 
State  land  on  the«northerly  side  of  the  Erie  canal  at  Little 
Falls,  west  of  German  street  bridge,  was  located  on  a  line 
parallel  with  the  wing  or  retaining  wall  of  the  bridge,  and 
about  twenty-one  inches  northerly  therefrom.  The  land  north 
of  the  wall,  within  the  blue  line,  being  a  strip  about  ninety 
feet  in  length,  and  of  the  width  stated,  was  used  as  a  part  of 
Mohawk  street.  The  principal  negligence  charged,  is  the  omis- 
sion of  the  village  to  erect  a  barrier  upon  or  along  the  retaining 
wall  to  prevent  persons  traveling  in  Mohawk  street  from  driv- 
ing upon  or  falling  over  the  wall.  The  retaining  wall  was 
constructed  by  the  State  as  early  as  1840,  and  was  a  State 
structure.  It  served  the  purpose  of  protecting  the  embank- 
ment on  Mohawk  street,  made  necessary  to  reach  the  elevation 
of  the  bridge,  and  it  also  protected  the  towing-path  from  the 
sliding  of  the  embankment.  Mohawk  street  was  laid  out  in 
1832.  There  was  then  a  bridge  at  German  street.  The  ordi- 
nance of  the  village  laying  out  Mohawk  street  described  it  as 
running  from  Bellinger  street  on  the  west  (along  the  canal)  to 
the  north  abutment  of  the  bridge,  and  as  being  at  that  point 
thirty  feet  in  width,  and  it  designated  the  center  line  as  ter- 
minating on  the  east  at  the  edge  of  the  bridge  abutment  sixteen 
and  one-half  feet  south  of  the  north  line  of  the  street.  In  1878 
the  village  authorities  re-described  the  streets  in  the  village,  and 
Mohawk  street  was  described  as  being  thirty  feet  wide  at  its 
easterly  end.  The  action  of  the  village  authorities  in  1832  is 
inexplicable.  The  street  as  described  appears  to  have  included 
not  only  the  whole  towing-path  of  the  canal  as  it  was  then 
located,  bnt  a  part  of  the  water-way.  It  appears  that  at 
the  time  of  the  enlargement  of  the  canal  but  little  change  was 
made  on  the  north  side  of  the  canal  at  this  point.  The 
description  made  in  1878  makes  the  street  thirty  feet  wide  at 
its  junction  with  German  street,  bnt  it  is  undisputed  that  there 
was  only  a  space  of  twenty  feet,  or  thereabouts,  between  the 
north  line  of  the  street  and  the  retaining  wall.  The  retain- 
ing wall  and  the  twenty-one  inches  north  of  it,  in  both  records, 
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was  included  in  the  boundaries  of  Mohawk  street,  but  the  wall 
and  the  strip  north  of  it,  within  the  blue  line,  was  the  property 
of  the  State,  which  the  village  could  not  appropriate  for  a 
street,  and  its  attempt  to  do  so  was  a  nullity. 

The  village,  however,  by  the  sufferance  of  the  State,  and  not 
as  far  as  appears  by  any  express  permission  or  agreement,  used 
this  strip  of  land  along  the  retaining  wall  as  a  part  of  Mohawk 
street.  It  may  be  said,  perhaps,  that  the  State  adapted  it  to 
such  use.  The  State,  when  it  built  the  retaining  wall,  filled 
in  the  landing,  or  space  between  the  retaining  wall  and  the 
north  side  of  Mohawk  street  from  the  foot  of  the  slope  at  the 
west  end  of  the  wall  to  the  bridge,  a  distance  of  about  ninety 
feet,  and  the  State  has  from  time  to  time  graveled  the  street  at 
this  point.  The  village  authorities  have  also  exercised  juris- 
diction over  the  street  north  of  the  retaining  wall.  It  has 
repaired  the  way,  directed  the  removal  of  obstructions,  and  in 
1836  it  attempted  to  widen  the  street  at  the  easterly  end,  but 
the  project  seems  to  have  been  abandoned.  What  has  been 
done  by  the  State  and  by  the  village  has,  so  far  as  appears, 
been  done  by  each  jurisdiction  independently,  without  consul- 
tation or  mutual  agreement. 

The  evidence  tends  to  establish  that  the  intestate  on  a  dark 
night  was  driving  44  pretty  fast "  along  Mohawk  street  to- 
ward the  bridge,  and  when  he  approached  the  west  end  of 
the  retaining  wall,  drove  too  far  to  the  south,  so  that  the  right 
wheels  of  the  wagon  were  on  the  towing-path,  and  the  left 
wheels  on  the  road-bed.  When  he  had  proceeded  so  far  that 
the  wall  was  higher  above  the  towing-path  than  the  axle-trees 
of  the  wagon,  they  caught  on  the  wall,  and  the  intestate  with 
his  team  and  wagon  were  thrown  over  into  the  canal  and  he 
was  drowned.  A  railing  on  the  wall  would  have  prevented 
the  accident.  But  the  wall  was  on  the  State  land.  The  vil- 
lage had  no  legal  right  to  put  a  railing  on  it,  and  consequently 
there  was  no  legal  duty  on  the  village  to  erect  one  thereon. 
Legal  negligence  on  the  part  of  the  village  cannot  be  predi- 
cated of  an  omission  to  do  what  there  was  no  legal  right  to  do. 
(Carpenter  v.  City  of  Cohoes,  81  N.  T.  21.)    Nor  can  it  be 
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predicated,  we  think,  of  a  failure  of  the  village  authorities  to 
obtain  permission  from  the   State  to  erect  a  barrier  on   the 
State  land,  although  such  permission,   if  applied  for,   might 
have  been  granted.     The  danger  was  not  very  obvious,  as  is 
shown  by  the  fact  that  the  street  had  been  used  in   substan- 
tially the  same  condition  as  it  was  at  the  time  of  the  occur- 
rence in  question  for  forty  years,  without  the  happening   of 
any  accident  from  the  location  of  the  wall.      The  policy 
of  the   State  in  respect  to  encroachments  on  the  property 
of  the  State  devoted  to  canal  purposes  is  shown  by  chap- 
ter 657  of  the  Laws  of   1866,  which  makes  it  the  duty  of 
the  canal  commissioners  to  cause  to  be  removed  from  lands 
taken  from  the  State  for  the  purposes  of  the  canal,  except 
in  the  thickly  built  part  of  cities,  all  encroachments  thereon 
by   buildings,  fences  or  other  structures.     The  trial  judge 
expressly  charged  that  the  village  had  no  right  or  authority 
to  build  a  guard  or  barrier  upon  the  wall,  unless  permitted 
by  the   State,  and  this  is  not  only  the  law  of  the  case  on 
this  appeal,  but  the  proposition  is  correct  in  principle-     Bat 
we  think  the  court  erred  in  refusing  to  charge  as  requested 
by  the  counsel  in  behalf  of  the  defendant,  that  if  the  jury 
should  find  that  a  railing  or  guard  north  of  the  wall,  outside 
of  the  State  property,  would  be  dangerous  to  the  traveling 
public,  the  village  authorities  were  not  negligent  in  failing  to 
build  a  guard  there.     The  trial  judge  in  denying  the  motion 
for  a  nonsuit,  and  at  the  close  of  the  evidence,  held  that  the 
complaint  was  broad  enough  to  authorize  the  jury  to  determine 
whether  a  barrier  should  have  been  placed  outside  of  the  blue 
line.     It  appears  that  at  the  west  end  of  the  wall  there  was  a 
space  of  only  about  eight  and  one-half  feet  between  the  north 
face  of  the  wall  and  the  sidewalk  on  the  north  side  of  Mohawk 
street.     The  State  land  extended,  as  has  been  said,  twenty-one 
inches  north  of  the  wall.     If  a  barrier  had  been  placed  on  the 
boundary  of   the  State  land,  the  traveled  way,  at  the  west 
end  of  the  wall,  would  have  been  contracted  from  eight  and 
one-half  feet   to   a  little  more   than  six  and  one  half  feet 
The  jury  might  very  well  have  found  that  such  an  obstruc- 
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tion  would  hare  constituted  a  greater  danger  than  the  one 
sought  to  be  avoided,  and  it  could  not  be  negligence  in  the 
village  to  omit  to  erect  a  barrier  on  the  boundary  line,  if 
such  barrier  would  have  rendered  the  street  more  unsafe  than 
it  was  in  its  existing  condition.  It  is  unnecessary  to  deter- 
mine whether  a  verdict  could  be  sustained  by  reason  of  any 
other  omission  than  a  failure  to  erect  a  barrier  along  the 
wall.  This  was  the  principal  negligence  charged,  and  the 
defendant  was  entitled  to  a  proper  charge  upon  the  point  sug- 
gested. The  case  of  SewelZ  v.  City  of  Cohoes  (75  N.  Y.  45) 
does  not  control  this  case.  In  that  case  the  city  permitted  a 
structure  erected  by  a  third  person,  to  overhang  the  traveled 
path,  rendering  its  use  dangerous,  and  it  was  held  that  the 
fact  that  the  city  had  not  acquired  title  to  the  land  which  it 
had  assumed  to  appropriate  for  a  public  street,  was  not  a 
defense  to  the  action.  In  this  case  there  was  no  defect  in  the 
roadway.  The  danger,  if  any,  was  extrinsic,  and  arose  from  a 
structure  made  by  the  State  on  its  own  land,  over  which  the 
village  had  no  control,  and  with  which  it  had  no  right  to  inter- 
fere. 

For  the  error  in  the  refusal  to  charge,  as  requested,  the  judg- 
ment should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Earl,  J.,  taking  no  part. 

Judgment  reversed. 


Frank  H.  Sheewin,  Plaintiff  in  Error,  Appellant,  v.  The 
People  of  the  State  of  New  York,  Defendant  in  Error, 
Respondents. 

To  warrant  an  indictment  and  punishment  nnder  the  Revised  Statutes 
(2  R.  S.  692,  §  14),  as  for  a  criminal  contempt,  for  a  willful  disobedience 
of  a  "  process  or  order  lawfully  issued  or  made  "  by  a  court  of  record 
(2R.  S.  278,  §  10),  it  must  appear  that  the  process  or  order  disobeyed 
was  lawfully  issued  by  some  court  of  record  as  such;  it  is  not  sufficient 
to  show  that  it  was  issued  by  a  public  official  without  any  direct  action 
or  determination  by  the  court. 
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A  subpoena  issued  by  a  district  attorney  in  a  criminal  action  is  not  such  a 
process  or  order,  and  a  willful  disobedience  thereof  is  not  an  indictable 
offense  under  said  statutes. 

(Argued  October  5,  1885 ;  decided  November  24.  1885.) 

These  are  writs  of  error  and  appeals  to  review  judgments 
of  the  General  Term  of  the  Supreme  Court,  in  the  third 
judicial  department,  entered  upon  orders  made  the  third  Tues- 
day of  November,  1884,  which  affirmed  judgments  of  the 
Court  of  Oyer  and  Terminer  in  and  for  the  couuty  of  Albany, 
convicting  plaintiff  in  error  of  misdemeanors. 

The  material  facts  are  stated  in  the  opinion. 

Thomas  JI.  EdsaR  for  appellant.  In  order  to  sustain  either  a 
charge  of  a  summary  character,  as  for  a  criminal  contempt  un- 
der 2  R.  S.  278,*  §10,  or  an  indictment  under  2  R.  S.  692* 
§  14,  it  was  absolutely  essential  to  aver  that  the  willful  disobe- 
dience in  question  was,  in  the  language  of  the  statute,  a  disobe- 
dience "  of  some  process  or  order  lawfully  issued  or  made  by  " 
some  court  of  record,  which  court  must  be  named,  and  with 
which  the  proof  will  correspond.  {People  v.  Gihnore,  26  Hun,  1; 
88  N\  Y.  626 ;  People  v.  Riley,  25  Hun,  587 ;  Lansing  v.  Lan- 
sing\  4  Lans.  377;  Hosack  v.  Rogers,  11  Paige,  603  ;  Matter 
of  Watson  v.  Nelson,  69  N.  Y.  537 ;  O'Gara  v.  Kearney,  77 
id.  423 ;  MeCarly  v.  Bennett,  1  M.  Law  Bui.  26 ;  Matter 
of  Clark,  2  id.  22 ;  Matter  of  Qninn,  2  id.  38 ;  Matter  of 
Bloomingdale,  1  id.  26.)  Assuming  that  the  disobedience  of 
the  subpceiia  was  a  misdemeanor,  and  as  such  indictable,  this 
indictment  is  not  sufficient  to  charge  the  offense.  (2  Edm.  288, 
§  10;  Claris  Case,  12  Cnsh.  320;  2  Archbold's  Or.  PL  [Wa- 
terman's ed.]  290  ;  4  Hawkins'  Pleas  of  the  Crown  [7th  ed.], 
31;  People  v.  Weston,  4  Park.  226;  The  King  v.  Cow- 
hurst,  2  Lord  Raym.  1363;  Souser  v.  People,  8  Hun,  302.) 
On  error,  the  questions  whether  the  offense  charged,  and  of 
which  the  defendant  is  convicted,  is  a  crime,  and  whether  the 
indictment  has  charged  an  offense  known  to  the  law,  are  review- 
able and  available  to  reverse,  even  if  that  objection  was  not 
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specifically  urged  at  the  trial.  (People  v.  Gaffney,  50  N.  Y. 
425;  People  v.  FiUinger,  15  Abb.  128;  People  v.  Babcock, 
15  Hun,  347 ;  Polinski  v.  People,  73  N.  Y.  66 ;  People  v. 
Allen,  43  id.  28;  P<?0p&  v.  McDonnell,  92  id.  657;  P^^ 
v.  Thompson,  41  id.  1.)  The  defendant  should  have  been  dis- 
charged on  the  ground  that  there  was  no  proof  of  any  guilty 
or  criminal  intent  on  his  part  to  disobey  the  subpoena ;  that 
there  was  no  proof  of  any  "  willful  disobedience"  such  as  was 
absolutely  required  by  2  R.  S.  277*,  §  10 ;  3  Greenl.  on  Ev., 
15,  §  13.  (People  v.  Aitkin,  19  Hun,  327 ;  People  v.  Boas,  29 
id.  377;  Jenkins  v.  Waldron,  11  Johns.  114;  Babcock  v. 
JPeople,  15  Hun,  347.)  The  sentences  imposed  upon  the  de- 
fendant were  Illegal.  (2  R.  S.  692*,  §  14  ;  id.  697*  §  40 ; 
JPeople  v.  Hartung,  22  N.  Y.  95 ;  Sheplierd  v.  People,  25  id. 
406.) 

Nathaniel  C.  Moak  for  respondent.  A  subpoena  is  a  pro- 
cess of  the  court.  ( Yorks  v.  Peck,  31  Barb.  350 ;  Broom's 
Leg.  Max.  [7th  Am.  ed.]  817.)  Writs  and  processes  may  be  is- 
sued by  attorneys.  (2  R.  S.  278,  §  9  ;  1  Burr.,  Cr.  [2d  ed.]  52, 
53,  94-5^  1  R.  S.,  §  1;  1  Edm.  Stat.  86,  88  ;  1 R  S.  97.)  Attor- 
neys and  counselors  are  judicial  officers.  (1  R.  S.  97,  §  1,  subd. 
3 ;  id.  98 ;  id.  120,  §  24,  subd.  3 ;  id.  287,  §§  66, 68  ;  1  Edm.  Stat 
86,  89, 110, 298 ;  Waters  v.  WhitOeman,  22  Barb.  593.)  Courts 
of  Oyer  and  Terminer  are  provided  for  by  title  4,  chapter  1,  part 
3  of  the  Revised  Statutes,  and  are  courts  of  record  authorized 
to  issue  subpoenas.  (1  R.  S  204,  §§  28,  29,  30;  id.  276, 
§  1 ;  1  Edm.  Stat.  287;  2  R.  S.  729,  §§  63,  64;  2  Edm.  Stat. 
753.)  The  clerks  are  allowed  to  issue  blank  seals,  which  may 
be  applied  to  any  process  not  requiring  a  previous  allow- 
ance, such  as  writs  of  capiat,  subpoena,  etc.  (Graham's  Pr. 
[2d  ed.]  120.)  A  writ  wanting  a  seal  was  not,  independent 
of  being  dispensed  with  by  statute,  void,  but  voidable.  (Gra- 
ham's Pr.  [2d  ed.]  120;  People  v.  Dunning,  1  Wend.  16; 
Jackson  v.  Brown,  4  Cow.  550;  Dominick  v.  Backer,  3 
Barb.  17.)  Disobedience  of  a  subpoena  is .  clearly,  under 
oar  statute,  a  criminal  offense,  punishable.  h$  indictment. 
Sickels  —  Vol.  LV.  45 
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demeanor,  and  upon  conviction  shall  be  punished  as  herein- 
after prescribed." 

To  make  out  an  offense  within  this  provision  and  sustain  a 
conviction  under  the  same,  the  indictment  must  charge  that 
the  defendant  was  guilty  of  some  act  which  constituted  a 
criminal  contempt  in  violation  of  the  statute  cited.  The  only 
acts  which  constitute  a  criminal  contempt  within  the  provisions 
of  section  14  are  specified  in  section  10  of  2  R.  S.  278,  which 
declares,  "  Every  court  of  record  shall  have  power  to  punish 
as  for  a  criminal  contempt  persons  guilty  of  either  of  the  fol- 
lowing acts  and  no  others  *  *  *  (subd.  3.)  Willful  disobe- 
dience of  any  process  or  order  lawfully  issued  or  made  by  it." 

The  subsequent  sections  (11,  12  and  15)  make  provision  in 
reference  to  the  punishment  to  be  inflicted  in  case  of  a  viola- 
tion of  the  provisions  of  the  tenth  section. 

The  charge  made  in  the  indictments  against  the  defendant 
can  only  rest  upon  subdivision  3  of  section  10,  above  quoted, 
and  in  order  to  sustain  the  indictments  a  case  must  be  made 
out  within  the  language  and  meaning  of  that  subdivision,  and 
there  must  be  a  willful  disobedience  of  a  process  or  order  law- 
fully issued  or  made  by  the  court  in  the  exercise  of  its  legal 
authority. 

The  court  alone  can  issue  the  process  or  make  the  order,  a 
violation  of  which  constitutes  the  contempt,  and  it  cannot  law- 
fully be  issued  or  made  by  any  intermediate  authority.  It  was 
evidently  intended  by  the  statute  that  the  contempt,  which  was 
the  subject  of  condemnation  and  punishment,  should  be  a 
matter  of  consideration  by  the  court  itself,  and  that  it  should 
pronounce  ju  gment  as  to  its  character  and  the  punishment 
that  should  be  inflicted. 

Each  of  the  indictments  against  the  defendant,  among  other 
things,  alleges  that  the  writ  of  subpoena  was  duly  and  lawfully 
issued  by  the  district  attorney  and  tested  in  the  name  of  a 
justice  of  the  Supreme  Court,  and  directed  to  the  defendant, 
commanding  him  to  appear  at  a  Court  of  Oyer  and  Terminer 
at  a  time  specified ;  that  it  was  lawfully  served  on  the  defend- 
ant; that  he  was  notified  to  appear  and  give  evidence  accord- 
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ing  to  tho  exigency  of  the  writ  and  that  he  failed  to  do  so. 
There  is  no  allegation  that  any  process  or  order  was  lawfully 
issued  or  made  by  any  court  of  record,  and  although  it  is 
stated  to  be  a  writ  issued  by  the  people,  such  statement  does 
not  necessarily  establish  it  as  a  process  or  order  issued  or  made 
by  a  court  of  record.  The  allegations  in  the  indictment  that 
it  was  called  a  subpoena,  and  that  it  was  lawfully  issued  and 
tested  by  a  justice  of  the  Supreme  Court,  did  not  make  it  a 
process  or  order  lawfully  issued  or  made  by  any  court  of  record. 
Something  more  was  required  to  bring  it  within  the  statute  ; 
it  should  have  been  made  to  appear  that  a  court  of  record 
duly  organized  had  issued  the  process  or  made  the  order  which 
was  disobeyed. 

It  will  be  observed  that  section  10,  subdivision  3,  instead  of 
declaring  that  a  willful  disobedience  of  any  order  or  process  of 
the  court  can  be  punished  as  a  criminal  contempt,  defines  the 
process  or  order  which,  cannot  be  disobeyed  without  subjecting 
the  party  to  indictment  for  a  misdemeanor,  by  the  use  of  the 
terms  "lawfully  issued  or  made  by  it,"  thus  indicating  an  in- 
tention to  include  only  such  process  or  order  as  was  expressly 
directed  by  the  court  itself  while  acting  officially  in  the  dis- 
charge of  its  functions. 

Courts  of  Oyer  and  Terminer  have  power  to  issue  subpoenas 
(2  R.  S.  276,  §  1)  but  the  subpoena  described  purports  to  be  is- 
sued either  by  a  justice  of  the  Supreme  Court  or  by  the  district 
attorney.  It  is  difficult  to  see  how  such  a  process  can  be  re- 
garded as  issuing  from  or  as  an  order  made  by  any  court  of 
record.  Section  10,  subdivision  3  is  highly  penal  in  its  char- 
acter, and  cannot  well  be  said  to  embrace  a  case  where  the  pro- 
cess or  order  was  not  in  fact  lawfully  issued  or  made  by  a  court 
of  record  duly  constituted  for  that  purpose. 

The  allegation  in  the  indictment  that  the  process  was  duly 
issued  by  the  district  attorney  is  inconsistent  with  the  position 
that  it  was  issued  by  a  court  of  record.  The  writ  of  subpoena 
which  was  issued  was  expressly  authorized  by  2  It.  S.  729, 
£§  63  and  64,  where  power  is  conferred  upon  the  district 
attorney  to  issue  subpoenas  for  witnesses  in  the  precise  form 
alleged.      The  process  was  a  subpoena  issued  by  the  district 
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attorney  alone,  and  the  court  took  no  part  in  his  official  act  in 
this  respect.  It  is  nowhere  Alleged  in  the  indictment  that  the 
subpoena  in  question  was  a  process  lawfully  issued  by  the  order 
of  any  court  of  record.  Without  this  there  was  no  power  to 
punish  by  indictment  for  a  criminal  contempt  within  the  lan- 
guage and  meaning  of  the  statute  To  sustain  a  charge  for  a 
criminal  contempt  under  section  10  and  an  indictment  under 
section  14  it  should  be  averred  and  made  to  appear  that  the 
willful  disobedience  alleged  was,  within  the  terms  of  the  stat- 
ute, a  distinct  and  clear  disobedience  of  the  process  or  order  of 
the  court  of  record  stated  in  the  indictment. 

In  People  v.  Gilmore  (26  Hun,  1)  it  was  held  that  to  war- 
rant punishment  as  for  a  criminal  contempt  the  mandate,  pro- 
cess or  order  disobeyed  must  have  been  lawfully  issued  or  made 
by  some  court  of  record  as  such,  and  it  was  said  in  the  opinion  by 
Davis,  J.,  that  if  not  so  issued  by  a  court  of  record,  as  such 
court  of  record,  then  another  and  quite  different  statute  would 
be  applicable  to  the  case.  In  People  v.  Riley  (25  Hun,  587), 
Gilbert,  J.,  says:  "  There  exists  no  undefined  power  authoriz- 
ing the  commitment  of  citizens  for  contempt  in  cases  defined 
and  limited  by  statute/'  (See,  also,  Matter  of  Watson  v.  NeUon^ 
69  K  Y.  537;  O'Gara  v.  Kearney,  77  id.  423.) 

The  views  already  expressed  are  also  supported  by  the  notes 
of  the  revisers  of  the  statutes,  and  the  other  provisions  of  the  stat- 
utes in  regard  to  contempts  which  are  not  criminal. 

In  their  notes  on  section  10  (5  Edm.  426)  the  revisers  say : 
"  A  solid  and  obvious  distinction  exists  between  contempts, 
strictly  such,  and  those  offenses  which  go  by  that  name,  but 
which  are  punished  as  contempts  only  for  the  purpose  of  en- 
forcing some  civil  remedy.  This  distinction  has  been  observed, 
and  the  former  are  intended  to  be  included  in  the  preceding 
sections.  The  latter  class  are  treated  of  subsequently,  among 
miscellaneous  proceedings  in  civil  cases." 

From  these  remarks  it  is  quite  obvious  that  the  contempts 
which  are  subsequently  provided  for  among  miscellaneous  pro- 
ceedings in  civil  cases  were  not  intended  to  be  included  among 
criminal  contempts.     It  follows  that  the  framers  of  the  statute 
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never  intended  that  the  disobedience  of  a  subpoena  in  civil 
cases  should  be  regarded  as  a  criminal  contempt. 

The  provision  of  section  26  (2  R  S.  538),  declaring  that 
"  persons  proceeded  against,  according  to  the  provisions  of  this 
title,  shall,  notwithstanding,  be  liable  to  indictment  for  the 
same  misconduct,  if  it  be  an  indictable  offense,"  is  not  in  conflict 
with  the  position  last  stated.  This  section  merely  recognizes 
the  fact  that  there  may  be  some  provision  of  the  statute  which 
makes  one  or  more  of  the  simple  contempts  a  crime,  but  it 
does  not  sanction  the  idea  that  disobedience  of  a  subpoena  is  a 
criminal  contempt,  indictable  as  a  misdemeanor  under  the 
statute  which  declares  such  contempts  to  be  misdemeanors. 
The  distinction  made  by  the  revisers  is  repeated  in  their  note 
to  title  13,  chapter  8  of  part  third  of  the  Revised  Statutes  (5 
Edm.  502),  entitled  "  of  proceedings  as  for  contempts,  to  enforce 
civil  remedies,  and  to  protect  the  rights  of  parties  in  civil  actions." 
After  having  pointed  out  the  distinction  between  contempts 
which  are  really  such,  and  those  which  are  treated  as  contempts 
for  the  mere  purpose  of  enforcing  some  civil  remedy,  they  say 
the  former  class  has  been  provided  for.  "  It  is  the  object  of 
this  title  to  provide  for  the  latter  class."  As  provision  is  made 
in  the  title  to  which  this  note  is  appended,  to  punish  the  failure 
to  obey  a  subpoena,  there  would  seem  to  be  no  question  that 
the  revisers  did  not  intend  to  make  the  disobedience  of  a 
subpoena  a  criminal  contempt. 

Independent  of  the  provisions  of  the  statute  in  regard  to 
criminal  contempts,  there  are  other  enactments  relating  to  the 
disobedience  of  subpoenas  issued  by  an  attorney  in  civil  actions, 
or  county  clerk  or  district  attorney  in  criminal  cases,  which 
define  the  penalties  to  which  a  defaulting  witness  in  such  cases 
subjects  himself,  and  such  penalties  being  designated  and  no 
others  attached  to  the  same,  they  must  be  regarded  as  alone  in- 
tended to  be  inflicted.  The  explicit  provisions  of  these  statutes 
are  controlling  and  conclusive,  and  clearly  indicate  the  inten- 
tion of  the  law-makers  to  provide  specially  for  such  cases  and 
that  they  should  not,  by  any  rule  of  construction,  be  considered 
as  embraced  within  the  provisions  of  law  in  regard  to  a  willful 
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disobedience  of  an  order  or  process  lawfully  made  or  issued 
by  a  competent  court.  All  other  provisions,  therefore,  must  be 
excluded,  and  the  penalty  incurred  must  be  limited  to  these 
plain  enactments  which  furnish  ample  remedies  in  such  cases, 
as  will  be  seen  from  an  examination  of  the  same. 

The  statute  in  regard  to  "  witnesses,  their  privileges  and 
compelling  their  attendance"  (2  R.  S.  400,  §  42),  after  provid- 
ing the  mode  of  their  subpoena,  prescribes  (§  43)  the  penalties 
for  non-attendance,  and  among  those  is,  he  "  shall  be  deemed 
guilty  of  a  contempt  of  the  court  out  of  which  such  subpoena 
issued."  If  a  criminal  contempt  was  intended  it  would  no  doubt 
have  been  so  declared,  for  there  is  a  marked  difference,  as  we 
have  seen,  between  a  civil  and  a  criminal  contempt  under  the 
Revised  Statutes.  It  is  a  reasonable  and  fair  intendment  from 
the  language  employed  and  from  the  omission  to  declare  other- 
wise,  that  it  was  the  intention  of  the  legislature  to  make  full  and 
ample  provision  for  a  contempt  committed  in  the  cases  enu- 
merated, and  it  would  be  going  very  far  to  hold  that  under  the 
previous  provision  a  party  could  be  subjected  to  the  penalty 
arising  from  a  criminal  contempt. 

A  further  provision  is  made  for  the  punishment  of  contempts 
in  proceedings  as  for  contempts  to  enforce  civil  remedies  and 
to  protect  the  rights  of  parties  in  civil  actions,  among  which 
are  enumerated  "  all  persons  summoned  as  witnesses  for  refus- 
ing or  neglecting  to  obey  such  summons."  (2  R.  S.  535,  §  1, 
subd.  5.)  The  distinction  is  thus  maintained  between  the  two 
classes  of  contempts.  The  punishment  on  conviction  for  a 
criminal  contempt  was  (2  R.  S.  278,  §  11)  a  fine  of  $250,  and 
an  imprisonment  for  thirty  days.  Such  conviction  was  (§  15) 
no  bar  to  an  indictment  for  the  same  offense  if  it  was  indict- 
able, but  the  court  in  passing  sentence  were  to  take  into  con- 
sideration the  punishment  previously  inflicted. 

Section  14,  as  we  have  seen,  provides  that  a  person  guilty  of 
any  criminal  contempt  named  in  section  10  (supra),  shall  be 
liable  to  indictment  for  the  same  as  a  misdemeanor  and  pun- 
ished as  thereinafter  prescribed,  and  by  section  40  (2  R.  S. 
697)  such  punishment  was  by  imprisonment  in  a  county  jail 
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not  exceeding  one  year  or  by  fine  not  exceeding  $250,  or  by 
both.  It  is  not  to  be  supposed  that  it  was  intended  to  em- 
brace in  the  punishment  prescribed  the  failure  to  obey  the 
subpoena  issued  by  a  district  attorney  in  a  criminal  case  or  by 
an  attorney  in  a  civil  action. 

Aside,  however,  from  the  statutes  to  which  reference  has 
been  had,  the  question  considered  is,  we  think,  fully  settled 
and  disposed  of  by  the  provision  contained  in  section  64  of 
article  2,  title  4,  chapter  4,  part  4  of  the  Revised  Statutes, 
which  is  entitled  "  of  indictments  and  proceedings  thereon." 
This  section  frilly  prescribes  the  penalty  for  willfully  neglecting 
to  obey  a  subpoena  issued  by  a  district  attorney  in  a  criminal 
case,  and  settles  definitely  any  doubt  which  might  possibly 
arise  upon  the  question  whether  a  criminal  contempt  had  been 
committed.  It  declares  that  such  disobedience  is  to  be  "  pun- 
ished in  the  same  manner  and  upon  like  proceedings  as  pro- 
vided by  law  in  cases  of  subpoenas  returnable  at  any  Circuit 
Court ;  and  the  person  guilty  of  such  disobedience  shall  be  liable 
to  the  party  at  whose  instance  such  subpoena  issued  in  the  same 
manner  and  to  the  same  extent  as  in  cases  of  subpoenas  issued 
in  any  civil  suit,"  thus  evincing  unmistakably  that  such  dis- 
obedience of  a  district  attorney's  subpoena  stands  upon  pre- 
cisely the  same  ground  as,  and  that  it  is  not  a  criminal  contempt 
any  more  than  refusing  to  answer  a  subpoena  in  a  civil  case. 
By  the  statute  to  which  reference  has  been  had  a  violation  of 
a  subpoena  in  either  case  renders  the  witness  amenable  to  the 
same  consequences  as  for  a  simple  contempt  to  be  punished  in 
the  same  manner  and  to  the  same  extent  and  upon  proceedings 
of  the  same  character. 

In  the  face  of  an  express  statute  providing  in  clear  and  un- 
mistakable language  for  the  penalty  to  be  incurred,  there  is  no 
valid  ground  for  holding  that  other  penalties  are  to  be  inflicted 
which  are,  at  least,  of  doubtful  application,  and  for  which  the 
statute  itself,  under  which  they  are  sought  to  be  enforced,  does 
not  clearly  and  directly  provide. 

It  is  a  well-established  rule  of  law  that  statutes  which  create 
Siokbls  —  Vol.  LV.  46 
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criminal  offenses  are  to  receive  a  strict  and  not  a  liberal  con- 
struction, and  they  should  not  be  enlarged  by  interpretation 
beyond  their  fair  meaning  and  import.  The  multiplication  of 
offenses  by  construction  of  penal  statutes  is  in  conflict  with  the 
general  policy  of  the  law,  and  a  statutory  crime  can  only  be 
created  by  phraseology  which  is  clear,  direct  and  unquestion- 
able as  to  its  intention.  Unless  this  is  manifest,  the  language 
employed  cannot  be  held  to  include  a  criminal  charge.  If  a 
new  criminal  offense  was  intended  to  be  created  by  section  10, 
subdivision  3  {supra\  it  was  only  when  a  competent  tribunal, 
sitting  as  a  court  and  exercising  its  functions  as  such,  had  made 
a  lawful  order  or  directed  a  process  to  be  issued,  and  not  in  a 
case  where  the  order  could  be  imputed  to  it  by  a  mere  fiction 
of  law. 

The  Court  of  Oyer  and  Terminer  as  originally  organized 
had  power  under  the  Revised  Statutes  (2  R.  S.  276,  §  1,  subd. 
1.)  to  issue  writs  including  a  subpoena,  and  original  sub- 
poenas of  courts  of  record  were  required  to  be  issued  under 
the  seal  of  the  court  and  indorsed  by  the  attorney.  (2  E.  S. 
277,  §§  8,  9.) 

But  the  provisions  in  regard  to  the  issuing  of  subpoenas  in 
criminal  cases  are  special,  and  power  is  given  to  the  district  at- 
torney, as  an  officer  under  the  law,  to  issue  subpoenas  which 
are  different  from  the  subpoenas  originally  intended  to  be  issued 
by  the  Court  of  Oyer  and  Terminer  and  under  its  seal.  By  2 
E.  S.  729,  §  63,  the  district  attorney  is  authorized  to  issue  sub- 
poenas without  the  seal  of  the  court,  and  they  are  declared  to 
be  as  valid  as  if  the  seal  of  the  court  had  been  affixed  thereto. 
A  subpoena  thus  issued  had  the  same  validity  as  if  it  had  been 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court. 
As  we  have  already  seen,  under  section  64,  the  punishment  for 
disobedience  of  a  subpoena  issued  by  the  district  attorney  is  the 
same  as  in  civil  cases. 

It  is  thus  apparent  that  it  was  not  intended  by  the  legisla- 
ture in  conferring  authority  upon  the  district  attorney  to  issue 
subpoenas,  and  in  providing  for  the  failure  to  obey  the  same,  to 
create  an  offense  within  the  meaning  of  section  10,  subdivision 
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3  (supra),  or  to  regard  the  disobedience  of  the  same  as  a  willful 
violation  of  an  order  made  or  a  process  issued  by  the  court 
itself.  Such  a  subpoena  is  not  issued  by  the  court  itself  or 
under  its  seal,  but  it  is  a  subpoena  issued  under  the  statute  by 
an  officer  of  the  court  expressly  authorized  for  that  purpose. 
If  the  disobedience  of  a  subpoena  issued  by  the  district  attorney 
is  a  misdemeanor  liable  to  be  punished  under  indictment  as 
provided  by  section  14  (supra),  then  the  same  rule  would  be 
applicable  to  innumerable  cases  where  subpoenas  are  authorized 
to  be  issued,  and  for  which  the  statute  has  provided,  which  it 
is  needless  to  enumerate. 

The  learned  counsel  for  the  respondent  insists  that  the  sub- 
poena in  question  was  a  process  of  the  court  and  properly 
issued  by  the  district  attorney  with  the  same  effect  as  if  issued 
on  a  special  order  of  the  court.  While  as  a  matter  of  form  and 
by  legal  fiction  a  subpoena  may  be  regarded  as  issuing  out  of 
and  by  order  of  the  court,  and,  for  certain  purposes,  as  the 
act  or  mandate  of  the  court  and  a  party  upon  whom  it  is  ser- 
ved may  be  compelled  to  obey  the  same,  and  upon  failure  to 
do  so  be  punished  for  disobedience  and  for  hi6  contempt  of  the 
authority  of  the  court,  upon  a  proper  application,  after  he  has 
had  full  opportunity  to  be  heard  in  his  own  defense,  as  we 
have  already  seen,  a  subpoena  thus  issued  is  neither  a  process 
nor  order  of  the  court  which  is  named  or  embraced  within  the 
provisions  of  the  section  of  the  Revised  Statutes  already  cited. 
The  process  or  order  referred  to  is  one  which  emanates  from 
the  court,  while  sitting  as  such,  and  it  requires  something  to 
be  done  by  the  party  to  whom  it  is  issued  or  directed  which  is 
within  the  province  of  the  court  to  direct,  and  which  it  has  full 
power  and  authority  to  command  in  its  capacity  as.  a  judicial 
tribunal.  It  does  not  include  a  process  issued  merely  by  the 
act  of  a  public  official  without  any  direct  action  or  determina- 
tion of  the  court. 

After  a  careful  examination  we  are  satisfied  there  is  no 
authority  for  the  doctrine  that  the  disobedience  of  a  subpoena 
under  our  statute,  or  otherwise,  is  a  criminal  offense  punishable 
by  indictment,  and  no  adjudicated  case  upholds  such  a  rule. 
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When  the  defendant's  case  was  presented  to  this  court  on  cer- 
tain preliminary  questions  growing  out  of  his  arrest  in  the 
city  of  New  York,  the  precise  point  now  under  discussion  was 
neither  considered  nor  determined,  and  the  decision  then  made 
is  not  an  authority  which  sustains  the  position  taken  by  the 
respondent's  counsel.  {People,  ex  rel.  Skerwin,  v.  Mead,  92 
N.  Y.  415.) 

We  may  concede  that  a  party  refusing  to  obey  a  subpoena, 
or  in  any  way  obstructing  the  service  of  papers,  is  by  law  in 
contempt,  but  it  by  no  means  follows  that  the  proper  mode 
of  punishment  is  by  a  proceeding  by  indictment.  The  usual 
mode  of  punishing  the  offender  is  by  an  application  to  the 
court,  upon  notice,  where  the  parties  can  have  an  opportunity 
to  be  heard  and  make  an  excuse,  if  any  they  have,  for  their 
conduct  in  disregarding  or  disobeying  the  subpoena. 

Whether  a  willful  contempt  is  an  offense  punishable  by 
indictment  at  common  law  is  not  material  to  determine  in  the 
case  now  considered,  as  the  question  to  be  decided  depends 
upon  the  interpretation  to  be  given  to  the  statutory  provisions 
which  have  been  cited  and  which  bear  upon  the  subject. 

After  careful  consideration  we  are  brought  to  the  conclusion 
that  neither  of  the  indictments  against  the  defendant  contains 
a  legal  charge  against  him  of  any  offense  for  which  he  could 
properly  and  lawfully  be  punished  either  for  a  criminal  con- 
tempt or  a  misdemeanor. 

The  result  at  which  we  have  arrived  disposes  of  the  case  and 
renders  it  unimportant  to  examine  and  consider  the  nuraerons 
other  questions  raised.  It  follows  that  the  conviction  had,  and 
the  sentences  imposed  for  offenses  not  authorized  by  law  were 
erroneous,  illegal  and  void.  They  should,  therefore,  be  re- 
versed and  annulled,  the  indictments  quashed  and  the  defend- 
ant discharged. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  accordingly. 
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The 'Continental  Store  Service  Company,  Appellant,  v.    . 

Curtis  Clark  et  al.,  Respondents.  \m  io> 

While  a  State  court  has  jurisdiction  to  decide  questions  as  to  the  title  to  let- 
ters-patent granted  by  the  Federal  government,  or  of  an  action  on  a  contract, 
although  such  action  involves  the  validity  of  a  patent,  it  has  no  authority 
to  restrain  a  party  from  using  the  patent  pendente  lite,  or  in  any  way  to 
pass  upon  a  question  as  to  an  infringement  of  the  patent  right ;  as  to  this, 
the  Federal  courts  have  exclusive  jurisdiction. 

HarteU  v.  Tilghman  (99  U.  S.  547),  distinguished. 

(Argued  June  18,  1885  ;  decided  November  24, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  Judicial  department,  made  March  27,  1885, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term. 

The  particulars  in  which  the  order  was  modified,  and  the 
material  facts  pertinent  thereto,  are  stated  in  the  opinion. 

John  Mur7*ay  MitchM  for  appellant.  This  action  is  one 
based  on  contract  and  is  exclusively  within  the  jurisdiction  of 
the  State  courts,  the  parties  being  residents  of  the  State. 
{Middlebrook  v.  Broadbent,  47  N.  Y.  444 ;  Meter vie  v.  Zibby, 
6  Blatchf.  356;  Rich  v.  Atwater,  16  Conn.  409 ;  Keith  v. 
Rdbbs,  69  Mo.  84.)  Where  a  suit  is  brought  on  a  contract  of 
which  a  patent  is  the  subject-matter,  the  case  arises  on  or  out 
of  the  contract,  and  not  under  the  patent  laws.  {Hartel  v.  TUgh- 
many  99  U.  S.  547.)  And  where,  as  in  the  case  at  bar,  on  the 
question  arising  between  citizens  of  the  same  State,  the  contract 
is  not  one  provided  for  by  act  of  Congress,  the  United  States 
courts  have  no  jurisdiction  over  a  dispute  arising  out  of  it. 
(Curtis'  Law  of  Patents  [4th  ed.],  655 ;  Goodyear  v.  Day,  1 
Blatchf.  565 ;  Blanchard  v.  Sprague,  1  Cliff.  288 ;  Wilson  v. 
Sandford,  10  How.  [U.  S.]  99;  Goodyear  v.  Day,  1  Blatchf. 
565 ;  UiU  v.  Whitcomb,  1  Holmes,  317 ;  Teas  v.  Albright, 
13  Fed.  413 ;  Burr  v.  Gregory^  2  Paine,  426 ;  Meserole  v. 
Libby,  6  Blatchf.  356.)    If  a  Federal  court  obtains  jurisdiction 
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by  reason  of  an  infringement  of  a  patent  it  may  then  inquire 
into  the  question  of  title  or  of  contract  between  citizens  of  the 
same  State,  which  could  not  come  before  it  directly.  (Bloomer 
v.  Gilpin,  4  Fish.  50.)  In  like  manner  a  State  court,  having  ob- 
tained jurisdiction  by  reason  of  contract,  can  determine  other 
matters  incidental  to  that  question  even  as  to  the  validity  of  the 
patents  and  the  protection  of  the  property  rights  covered  by 
said  contract.  (Sherman  v.  Champlain  Co.,  31  Vt.  162; 
McRenzie  v.  Bailie,  4  C.  L.  B.  289;  Rich  v.  At  water,  16 
Conn.  409  ;  Bitting  v.  Ames,  32  Mo.  265 ;  Meserole  v.  Libby, 
6  Blatchf.  356.)  It  is  questionable  whether  the  Federal  courts 
will  sustain  an  action  for  infringement  unless  the  complainant 
has  the  legal  right  or  title.  (Orr  v.  Merrill,  1  Woodb.  &  M. 
376  ;  Oaylor  v.  Wilder,  10  How.  477 ;  North  v.  Kershaw,  4 
Blatchf.  70.)  The  appellant  here  has  an  equitable  right  to 
these  patents  and  may  seek  the  protection  of  the  court  by  in- 
junction until  it  has  obtained  the  legal  title.  (Parsons  v. 
Barnard,  7  Johns.  144 ;  Burrall  v.  Jewett,  2  Paige,  144 ; 
Dudley  v.  Mahay,  3  N.  Y.  2 ;  Hovey  v.  liubber  Co.,  57  id. 
125  ;  Dewitt  v.  Elmira,  66  id.  459  ;  Gibson  v.  Woodworth,  8 
Paige,  132;  Tomlinson  v.  Battel,  4  Abb.  Pr.  266.) 

Samuel  W.  Wiess  for  respondents.  Any  and  all  patent 
rights  originate  from  and  are  wholly  based  on  the  Federal 
Constitution  and  the  laws  of  the  United  States.  (Dudley  v. 
Mayhem,  3  N.  Y.  9.)  The  Revised  Statutes  of  the  United 
States  vest  in  the  courts  of  the  United  States  jurisdiction  of 
all  cases  and  proceedings  arising  under  its  patent  right  laws, 
exclusive  of  the  courts  of  the  several  States.  (U.  S.  R.  S., 
§711,  subd.  5;  id.,  §§4919,4921.)  The  courts  of  this  State 
have  no  jurisdiction  either  of  an  action  to  restrain  the  in- 
fringement of  patent  rights,  or  to  restrain  an  injury  to  a  right 
created  by  and  under  the  patent  laws  of  the  United  States. 
(Dudley  v.  Mayhew>  3N.T.  9;  Dewitt  v.  Elmira  N.  Mfg. 
Co.,  66  id.  459  ;  Parsons  v.  Barnard,  7  Johns.  114 ;  Potter  v. 
MePherson,  21  Hun,  562.)  It  makes  no  difference  what 
form  the  action  assumes,  if  its  object  is  to  secure  protection 


1885.]  Continental  Store  Service  Co.  v.  Clark  et  al.    367 

Opinion  of  the  Court,  per  Miller,  J. 

against  infringement  of  patent  rights,  the  State  court  must 
decline  to  exercise  any  power  or  jurisdiction.  (Dezoitt  v. 
Elmira  JV.  Mfg.  Co.,  66  N.  Y.  459.)  The  exclusion,  by 
the  Federal  statute,  of  the  courts  of  the  States  from  redress- 
ing trespasses  to  patent  rights  has  deprived  them  of  jurisdiction 
over  the  subject-matter  of  such  trespasses.  (Hunt,  v.  Hunt, 
72  N.  Y.  228.)  Courts  of  this  State  are  not  ousted  of  juris- 
diction of  causes  which  are  properly  cognizable  by  them, 
because  patent  rights  enter  into  them  collaterally.  {Middle- 
brook  v.  Broadbent,  47  N.  T.  443 ;  Brown  v.  Sherman,  20 
How.  [U.  S.]  55).  The  relief  which  a  court  of  equity  can  give 
is  only  co-extensive  with  its  jurisdiction  of  the  subject-matter. 
{Kershaw  v.  Thompson,  4  Johns.  Ch.  610.)  A  temporary  in- 
junction cannot  be  granted  except  in  cases  provided  by  the 
Code.  (Code  of  Civ.  Pro.,  §§  602,  603,  604;.  Erie  Ry.  Co.  v. 
Ramsay,  45  N.  Y.  465 ;  Fellows  v.  Hermans,  13  Abb.  [N. 
S.]  1 ;  McIIenry  v.  JeweU,  90  N.  Y.  58.) 

Miller,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  written  agreement,  under  seal,  and  to  re- 
move a  cloud  on  the  title  of  the  plaintiff  to  certain  property 
manufactured  by  the  plaintiff  by  virtue  of  the  written  agree- 
ment before  named,  and  as  assignee  of  the  same  and  of  certain 
patents  therein  mentioned,  and  to  prevent  respondents  from 
using  the  patents  pendente  lite. 

The  patents  in  question  relate  to  the  cash  car  system,  in  use 
in  stores,  issued  to  Milton  Clark.  The  plaintiff  claimed  to 
have  acquired  the  title  to  these  patents  by  virtue  of  an  assign- 
ment thereof,  and  the  same  claim  was  made  on  behalf  of  the 
defendants,  The  New  York  Store  Service  Company  insisting 
that  they  had  acquired  a  superior  title. 

A  preliminary  injunction  was  granted,  and  on  the  return  day 
of  the  order  to  show  cause  and  on  the  hearing  of  the  motion, 
an  order  was  made  making  the  preliminary  injunction  perma- 
nent until  the  termination  of  the  action.  An  appeal  was  taken 
to  the  Griicral  Term,  which  modified  the  order  so  far  as  it  re* 
strained  the  defendants  from  putting  up  or  in  use  implements, 
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machines,  etc.,  or  any  of  them,  under  said  patents  and  systems, 
on  the  ground  that  it  was  made  without  authority.  The 
decision  of  the  General  Term  is  claimed  to  be  erroneous,  on 
the  ground  that  the  action  is  based  on  contract  and  is  exclu- 
sively within  the  jurisdiction  of  the  State  courts,  the  parties 
being  residents  of  this  State.  It  is  no  doubt  true,  and  numer- 
ous authorities  hold  that  the  State  courts  have  jurisdiction  of 
an  action  on  contract  although  such  action  involves  the  validity 
of  a  patent.  (Middlebrook  v.  Broadbent^  47  N.  Y.  444 ;  Mme- 
role  v.  Libbyy  6  Blatchf.  356;  HicAv.  Hotchkss,  16  Conn. 
409.) 

It  is  very  apparent  that  cases  may  arise  upon  contracts  relat- 
ing to  patents  and  their  validity,  which  are  especially  within 
the  power  and  jurisdiction  of  the  State  courts,  but  it  by  no 
means  follows  necessarily  that  this  jurisdiction  confers  upon 
the  State  courts  the  right  to  adjudicate  and  determine  questions 
arising  as  to  infringements  made  upon  rights  and  privileges 
which  are  secured  by  patents  issued  by  the  government.  The 
interpretation  of  the  contract,  the  effect  to  be  given  to  its  vari- 
ous parts,  and  even  the  right  to  the  patent,  may  well  be  the 
subject  of  consideration  within  the  courts  of  the  State,  while 
any  interference  beyond  this  is  in  contravention  of  the  general 
rule  that  in  such  an  action  the  jurisdiction  rests  exclusively 
within  the  courts  of  the  United  States.  In  the  case  now 
considered  the  facts  which  would  have  been  disclosed  upon 
the  trial  would  have  authorized  the  court  to  determine  as 
to  the  title  of  the  parties  claiming  the  patents,  and  to  adju- 
dicate in  reference  to  any  violation  of  the  contract  which 
affected  their  interest,  except  so  far  as  it  might  interfere  with 
tfie  infringement  of  the  patents  and  the  interests  conferred 
by  the  same  upon  the  patentee  and  his  assignee. 

It  cannot  be  said,  we  think,  where  a  suit  is  brought  upon  a 
contract  relating  to  a  patent,  where  it  is  sought  to  prevent  an 
infringement  upon  the  rights  of  the  patentee,  that  the  case 
presented  arises  exclusively  under  a  contract  and  not  under  the 
patent  laws.  It  may  arise  under  a  contract  so  far  as  an  inter- 
pretation of  the  same  is  required  and  demanded,  but  where  it 
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is  sought  in  addition  to  prevent  an  infringement  of  the  patent 
and  by  injunction  to  restrain  the  defendant  from  an  invasion  of 
the  plaintiff's  rights  in  the  use  of  the  patent,  it  cannot  be 
claimed  that  it  does  not  arise  under  the  patent  laws,  and  that, 
by  seeking  relief  against  an  infringement  upon  the  rights  of  a 
patentee,  there  is  no  interference  with  the  jurisdiction  con- 
ferred upon  the  courts  of  the  United  States  in  such  a  case. 
The  appellant  relies  in  this  connection  upon  HarteU  v.  Tilgh- 
man  (99  U.  S.  547).  That  case  arose  under  a  contract  in  ref- 
erence to  the  use  of  an  invention  of  the  plain  tiff,  and  it  was 
claimed  that  the  defendants  refused  to  do  certain  things  which, 
it  was  charged,  were  a  part  of  the  contract.  The  defendants 
admitted  the  use  of  the  patent  and  a  liability  for  the  use  of  the 
same  and  a  tender  of  all  that  was  due  to  the  plaintiff  under  the 
contract  and  their  readiness  to  perform  the  same.  The  court 
held  that  there  was  no  question  in  the  case  arising  under  the 
patent  laws  of  the  United  States  or  involving  a  consideration 
thereof ;  that  there  was  no  denial  of  the  validity  of  the  plain- 
tiff's patent  except  as  he  had  parted  with  that  right  by  con- 
tract and  that  such  a  case  was  not  cognizable  in  the  courts 
of  the  United  States  by  reason  of  the  subject-matter.  It  was 
said  in  the  opinion  by  Miller,  J.,  that  if  the  contract  was  to  be 
rescinded  it  could  only  be  done  by  a  mutual  agreement  or  by  a 
decree  of  a  court  of  justice.  If  one  party  disregards  it,  it  can 
be  specifically  enforced  against  him,  or  damages  can  be  re- 
covered for  its  violation.  There  was  no  question  of  infringe- 
ment in  the  case,  and  hence  it  is  not  applicable  to  the  point  pre- 
sented here. 

We  have  examined  the  other  cases  cited  by  the  appellant  in 
support  of  the  position  that  the  State  court  has  jurisdiction  in 
the  case  considered,  and  we  do  not  find  that  any  of  them  sus- 
tain that  view  where  a  question  as  to  the  infringement  of  a 
patent  is  involved.  The  Federal  courts  have  exclusive  jurisdic- 
tion, under  the  Constitution  and  laws  of  the  United  States,  in 
cases  of  any  infringement  of  the  rights  granted  by  a  patent  issued 
by  the  authority  of  the  government,  and  where  such  rights  are 
Sickels  —  Vol.  LV.  47 
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conferred  by  law  and  a  remedy  is  provided  as  to  the  forum  where 
the  same  may  be  enforced,  the  party  must  be  restricted  to  the 
remedy  and  the  forum  provided.  The  decisions  of  the  courts  of 
this  State  are  quite  uniform  in  holding  that  they  have  no  juris- 
diction in  an  action  to  prevent  an  infringement  upon  a  patent 
right  or  to  restrain  the  violation  of  a  right  conferred  by  au- 
thority of  the  patent  laws  of  the  United  States.  (De  Witt  v. 
Elmira  Nobles  Mfg.  Co.,  66  N.  Y.  459  ;  Hooey  v.  Rubber 
Tip  Pencil  Co.,  57  id.  119 ;  Dudley  v.  Mayhew,  3  id.  9 ; 
Parsons  v.  Barnard,  1  Johns.  143  ;  Livingston  v.  Vcm  Ingen, 
9  id.  582.) 

In  De  Witt  v.  Elmira,  etc.,  Co.  {supra)  it  was  held  that  one 
owning  an  undivided  interest  in  letters -patent  cannot  maintain 
an  action  in  a  State  court  to  recover  compensation  for  the  use 
of  the  patent  to  the  extent  of  his  interest  from  one  using  it 
without  his  permission.  The  cause  of  action  does  not  arise 
upon  contract,  but  is  simply  the  infringement  of  a  patent 
right,  and  so  arises  under  the  patent  laws  of  the  United  States ; 
the  United  States  courts,  therefore,  have  exclusive  jurisdiction. 

It  is  insisted  by  the  appellant  that  that  case  is  distinguish- 
able from  the  one  at  bar,  as  the  claim  was  not  on  contract  as  is 
the  case  here,  but  was  for  the  recovery  of  money  damages  and 
not  for  an  injunction  pendente  lite,  and  was  an  action  for  in- 
fringement. It  is  true  there  is  a  distinction  existing  between 
these  cases,  but  the  rule  laid  down  is  applicable  here  so  far  as 
it  relates  to  the  plaintiffs  claim  in  reference  to  an  infringement 
of  his  rights  as  the  owner  of  the  patents,  and  it  is  not  held 
that  this  rule  does  not  apply  where  an  action  is  brought  in- 
volving the  rights  of  the  parties  under  a  contract  and  where  a 
question  arises  as  to  an  infringement  of  a  patent.  The  courts 
of  this  State  have  an  undoubted  right  to  adjudicate  upon  ques- 
tions arising  in  reference  to  the  title  to  letters-patent  as  well  as 
other  questions  as  to  the  rights  of  parties  which  do  not  come 
within  the  provisions  of  law  relating  to  patent  rights.  In  such 
cases  the  right  secured  by  the  patent  is  collateral  to  the  main 
purpose  and  object  of  the  action,  and  when  this  is  the  case  the 
State  courts  have  jurisdiction  to  determine  the  controversy 
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{Middlebrook  v.  Broadbent,  47  K.  Y.  443),  and  while  they 
have  authority  to  this  extent  they  cannot  acquire  jurisdiction 
beyond  this.  Here  is  the  dividing  line  and  a  State  court  can- 
not grant  relief  beyond  its  jurisdiction  as  an  incident  to  other 
relief  which  is  within  its  power.  It  may  determine  what  the 
contract  is  and  in  whom  the  title  to  the  patent  is  vested,  but  it 
has  no  right  to  say  that  a  party  shall  be  enjoined  from  using 
the  patent,  or  in  any  way  to  pass  upon  any  question  arising  as 
to  its  infringement.  In  view  of  the  authorities  cited  and  the 
rule  applicable  to  such  a  case  we  think  it  is  clear  that  where  a 
State  court  has  obtained  jurisdiction,  by  reason  of  the  contract, 
it  has  no  authority  to  determine  matters  which  relate  to  an  in- 
fringement of  a  patent. 

Nor  can  it  be  claimed,  we  think,  that  there  was  no  question 
of  infringement  in  the  case  presented.  Although  both  the 
parties  claimed  the  right  to  manufacture  the  same  article  under 
the  same  patents,  and  to  own  the  patents,  yet  it  is  very  plain 
that  the  party  toho  was  not  the  owner,  who  sought  to  enjoy 
and  reap  the. benefits  of  the  patents  by  the  manufacture  and 
sale  of  the  same,  was  infringing  upon  the  rights  of  the  one  who 
possessed  the  actual  title. 

An  action  for  an  infringement  lies  in  favor  of  the  owner  of 
a  patent  against  any  one  who  claims  to  manufacture,  use  or 
enjoy  the  same  in  opposition  to  his  rights,  and  it  makes  no 
difference  whether  the  defendant  violates  the  rights  of  the 
plaintiff  on  the  ground  that  the  patents  are  invalid,  or  that  the 
plaintiff  is  not  or  that  he  is  the  owner  of  tfye  same. 

After  a  careful  examination  of  the  question  discussed  we  are 
brought  to  the  conclusion  that  no  error  was  committed  by  the 
General  Term  in  modifying  the  order  of  the  Special  Term. 

The  order  appealed  from  should  be  affirmed. 

Rugeb,  Ch.  J.,  Earl  and  Finch,  JJ.,  concur;  Andrews, 
Rapallo  and  Danforth,  J  J.,  dissent. 

Order  affirmed. 
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Samuel  Baron,  Kespondent,  v.  Aaron  Brummer  et  al., 
WTm  .       „ 

j»'  84j  Appellants. 


Ms 


A  policy  of  insurance  for  the  benefit  of  a  wife  upon  the  life  of  her  hus- 
band is  not  assignable  except  in  the  cases  where  assignments  are  author- 
ized by  statute,  and  an  assignment  thereof  by  her  cannot  be  compelled 
by  a  decree  of  the  court,  nor  can  the  avails  thereof  be  appropriated  in 
advance  by  operation  of  law  to  the  payment  of  debts,  or  subjected  to  the 
lien  of  creditors  either  of  herself  or  her  husband. 

As  to  whether  after  the  policy  has  fallen  due  and  the  avails  thereof  have 
been  paid  over  to  the  wife  and  invested  in  other  property,  this  may  be 
reached  by  her  creditors,  quare. 

The  act  of  1879  (Chap.  248,  Laws  of  1879),  which  authorizes  a  wife  to 
assign  the  policy  with  the  assent  of  her  husband,  does  not  affect  her 
right  to  an  exemption  thereof  from  any  claim  of  her  creditors. 

Under  the  provision  of  the  acts,  amending  the  act  of  1840  (Chap.  80,  Laws 
of  1840),  which  limit  the  exemption  contained  in  the  original  act,  of  such 
policies,  from  claims  of  the  husband's  creditors,  by  declaring  that  where 
the  amount  of  the  premium  annually  paid  out  of  the  funds  or  property 
of  the  husband  exceeds  a  sum  specified,  the  exemption  shall  not  apply  to 
such  portions  of  the  premium  as  are  in  excess  of  the  sum  specified 
(Chap.  187,  Laws  of  1858;  chap.  656,  Laws  of  1866;  chap.  277,  LawB  of 
1870),  where  the  premiums  so  paid,  after  the  contracting  of  a  debt  by 
the  husband,  do  not  exceed  the  sum  limited,  the  creditor  can  acquire  no 
lien,  although  prior  to  the  contracting  of  the  debt  premiums  were 
so  paid  in  excess  of  that  sum. 

(Argued  October  7, 1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Alex.  Bhimenstiel  for  appellants.  The  policy  was  unas- 
signable. {Brummer  v.  Cohn,  86  N.  Y.  11 ;  57  How.  386.) 
It  could  not  be  levied  upoti  in  a  creditor's  suit.  (Code, 
§§  1411, 1412;  2  E.  S.  273,  §&38,  39;  Campbell  v.  Foster, 
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35  N.  Y.  366,  370;  Graf  v.  Bonnett,  31  id.  9;  35  id.  371; 
Mains  v.  Van  Voorhis,  15  Abb.  [N.  S.]  79.)  The  argument 
that  this  policy  is  to  be  governed  by  the  law  as  it  stood  when 
it  was  taken  out  is  fallacious.  {Stockey  v.  Sunt,  3  Denio,  274 ; 
SuUivan  v.  Brewster,  1  E.  D.  Smith,  681 ;  Miller  v.  Moore, 
id.  739;  McLaren  v.  Penneytonf  1  Paige,  102;  Butler  v. 
Palmer,  1  Hill,  324;  Dikeman  v.  Dikeman,  11  Paige,  484.) 
A  statute  modifying  the  exemption  laws,  life  statutes  changing 
the  practice  in  suits,  affects  the  remedy  only  and  not  the  con- 
tract. {Hone  v.  Gould,  11  N.  T.  381;  4  Wheat.  122,  200; 
12  id.  370;  9  Peters,  328;  2  Kent,  397;  2  Story  on  Oont. 
251,  268;  Waltmore  v.  Westover,  14  N.  Y.  16;  Smilie  v. 
Quinn,  Week.  Dig.,  Dec.  30,  1881;  25  Hun,  332.) 

Julien  T.  Dames  for  respondent.  If  a  receiver  is  appointed 
in  this  proceeding,  he  will  become  vested  with  the  defendant's 
title  to  this  policy,  without  assignment  on  her  part,  merely  in 
virtue  of  his  nomination  by  the  court.  {Swartout  v.  Swartout, 
5  Eedf .  497 ;  Zederer  v.  Mrenfdd,  49  How.  Pr.  403 ;  Smiley 
v.  Quinn,  90  N.  Y.  492;  25  Hun,  332.)  The  judgment  of 
this  plaintiff  to  which  it  is  sought  to  apply  this  policy,  being  a 
joint  one  against  both  of  these  defendants,  a  court  of  equity 
will  compel  the  application  of  this  property  to  this  joint  debt. 
(Revisers'  notes,  5  E.  S.  [2  Edm.  ed.]  585.)  The  act  of  1879 
destroys  the  exemption  of  this  policy  as  against  creditors  hav- 
ing a  joint  judgment,  against  both  husband  and  wife.  It  affects 
the  remedy  and  not  the  debt.  {Morse  v.  Gould,  11 N.  Y.  281.) 
The  provision  of  the  law  is  retroactive  in  express  terms,  and 
is  constitutional  as  it  affects  the  remedy  and  not  the  debt. 
{Morse  v.  Gould,  11  N.  Y.  281.)  As  to  the  husband's  credi- 
tors the  policy  in  suit  is  an  ordinary  life  insurance  policy,  and 
subject  to  the  claims  of  those  creditors.  {Charter  Oak  Ins. 
Co.  v.  Brunett,  47  Mo.  419.)  Even  if  this  policy  is  a  statutory 
policy  and  as  6uch  cannot  be  subjected  as  a  whole  to  the  claim 
of  this  plaintiff,  the  sum  paid  in  excess  of  the  statutory  premium 
of  $300  per  aunum  is  liable  for  plaintiff's  judgment.      (Laws 
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of  1840,  chap.  80  ;   Laws  of  1866,  chap.  277 ;   Laws  of  1870, 
chap.  227 ;  Fern  v.  Ward,  65  Ala.  33.) 

Miller,  J.  This  action  is  in  the  nature  of  a  creditor's  bill 
brought  by  the  plaintiff  for  the  purpose  of  charging  a  policy 
of  insurance,  taken  out  in  favor  of  the  defendant  Peane  Brum- ' 
mer,  the  wife  of  defendant  Aaron  Brummer,  upon  his  life, 
with  the  payment  of  a  judgment  recovered  by  plaintiff  against 
said  defendants.  The  policy  was  issued  on  the  12th  of  May, 
1868,  and  was  payable  on  the  12th  of  May,  1883,  or  sooner 
if  the  husband  should  die  in  the  mean  time. 

It  was  proved  on  the  trial  that  there  had  been  paid  in  pre- 
miums on  the  policy  the  aggregate  sum  of  $5,896.97,  which  the 
court  found  was  paid  by  defendant  Aaron  Brummer  out  of  his 
funds  and  property.  It  also  appeared  and  was  found,  that 
$357.40  was  paid  by  defendant  Joseph  Herzfeld  at  the  request 
of  Peane  Brummer.  There  was  also  a  finding  by  the  court  to 
the  effect  that  there  was  paid  on  said  policy  in  excess  of  $500 
in  each  year,  the  sum.  of  $1,338.60*  It  appeared,  however, 
that  no  premium  in  excess  of  that  sum  was  paid  by  the  hus- 
band after  the  contracting  of  plaintiff's  debt.  The  court  also 
found  as  conclusions  of  law  that  the  policy  was  assignable,  and 
that  the  plaintiff  had  a  lien  upon  the  same,  and  directed  that 
a  receiver  be  appointed  and  that  the  defendants,  Aaron  and 
Peane  Brummer,  assign  the  policy  to  the  receiver.  Exceptions 
were  taken  to  various  rulings  of  the  court  upon  the  trial,  and 
the  defendants,  Aaron  and  Peane  Brummer,  appealed  to  the 
General  Term  of  the  Supreme  Court,  where  the  judgment  was 
affirmed  and  an  appeal  was  taken  to  this  court. 

In  order  to  obtain  the  moneys  arising  from  the  policy  it 
mu6t  be  assigned  by  the  defendants  or  by  operation  of  the 
decree  appointing  the  receiver  and  directing  the  assignment. 

The  current  of  authorities  has  been  uniform  in  favor  of  the 
position  that  policies  of  this  character  are  not  assignable  (Eadie 
v.  Slimmon,  26  N.  Y.  10 ;  Barry  v.  Equitable  Life  A.  Co.9 
59  id.  594;  Barry  v.  Brune,  71  id.  262 ;  Wilson  v.  Zmorence> 
76  id.  585 ;  Brummer  v.  Cohny  86  id.  11.)    In  Brummer  v. 


1885.]  Baron  v.  Brummer  et  al.  375 

Opinion  of  the  Court,  per  Miller,  J. 

Gohn  (supra),  an  action  was  brought  by  the  plaintiff  to  set 
aside  an  assignment  of  this  identical  policy,  and  it  was  held 
that  it  was  not  assignable  save  in  the  cases  where  assignments 
are  authorized  by  statnte. 

Under  that  decision,  this  policy  was  not  the  subject  of  assign- 
ment by  Mrs.  Brummer,  and  such  being  the  case  it  is  very 
clear  that  the  court  could  not  by  decree  compel  her  to  assign 
what  has  been  determined  in  this  court  to  be  unassignable,  or 
by  operation  of  law  appropriate  the  avails  of  the  policy  the 
same  as  if  it  had  been  assigned  for  the  payment  of  the  debt  of 
the  assignor. 

There  is  no  force  in  the  position  that  this  policy  is  a  chose 
in  action  as  to  creditors  and  can  be  reached  by  the  appointment 
of  a  receiver  in  proceedings  for  that  purpose.  The  law  of 
1840  (Chap.  80)  exempts  policies  of  insurance  on  the  life  of 
the  husband  for  the  benefit  of  the  wife  from  the  claims  of  the 
representatives  of  the  husband  or  of  any  of  his  creditors,  except 
where  the  amount  of  premium  paid  exceeded  a  certain  sura  per 
annum,  and  this  provision  was  followed  subsequently  by  amend- 
ments of  a  kindred  character  which  established  a  settled  policy 
of  the  legislature  to  relieve  life  insurance  policies  in  certain 
cases  from  the  payment  of  the  debts  of  creditors.  Under  these 
various  provisions  it  was  the  intention  of  the  legislature,  as 
settled  and  determined  by  the  courts  in  the  cases  already  cited, 
that  such  policies  should  not  be  subjected  to  the  lien  of  creditors 
either  of  the  husband  or  the  wife ;  as  to  the  former  by  the  ex- 
press words  of  the  statute,  and  as  to  the  latter  by  the  determina- 
tion of  the  courts,  and  there  is  no  ground  for  claiming  that 
either  the  policy  or  the  proceeds  which  might  arise  from  the 
same  before  such  payment  is  made,  are  subject  to  be  reached 
in  advance  by  a  creditor,  or  that  the  policy  can  be  assigned  and 
held  by  the  decree  of  a  court  of  equity  for  the  benefit  of  cred- 
itors, until  it  becomes  due  and  payable. 

The  question  whether  after  the  money  has  been  paid  and  the 
avails  invested  in  other  property,  which  could  be  so  reached, 
is  not  now  presented.  Whether  it  could  be  thus  appropriated 
can  have  no  effect  upon  the  determination  of  the  question  now 
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before  us.  The  rights  of  the  parties  as  they  now  exist  are  the 
subject  of  consideration,  and  not  any  changed  condition  which 
may  arise  in  the  future. 

The  fact  that  the  judgment  is  against  both,  husband  and 
wife,  does  not  affect  the  question  arising  as  to  the  rights  of  the 
wife,  nor  are  they  changed  because  she  has  no  children.  The 
statute  makes  no  exception  which  has  in  view  any  special 
change  of  circumstances,  and  it  must  be  held  to  apply  generally 
in  all  cases.  The  act  of  1879  (Chap.  248),  which  authorizes  the 
wife  to  assign  the  policy  with  the  consent  in  writing  of  the 
husband,  can  have  no  effect  upon  the  exemption  because  the 
judgment  is  against  both  the  husband  and  wife.  It  has  no 
application  where  there  has  been  no  assignment  with  the  con- 
sent of  the  husband. 

It  is  insisted  by  the  respondent's  counsel  that  the  amount  of 
the  premiums  paid  upon  this  policy  forbids  that  it  be  regarded, 
as  against  the  plaintiff,  as  issued  under  the  act  of  1840,  and  the 
amendments  thereof,  and  reliance  is  placed  upon  the  provisions 
of  chapter  187,  Laws  of  1858,  as  amended  by  chapter  656  of 
the  Laws  of  1866,  amending  the  act  of  1840,  which  provides 
that  the  sum  insured  in  the  case  of  a  policy  taken  out  under 
the  statute  shall  be  applied  to  the  use  of  the  widow  free  from 
the  claim  of  a  representative  of  the  husband  or  any  of  his 
creditors,  but  that  such  exemption  shall  not  apply  where  the 
amount  of  premium  annually  paid  out  of  the  funds  or  property 
of  the  husband  shall  exceed  $300,  and  on  the  subsequent  statute 
(Chap.  277,  Laws  of  1870)  by  which  the  limit  of  the  premium 
is  increased  to  $500,  and  it  is  provided  that  the  exemption  shall 
not  apply  to  so  much  of  the  premiums  paid  in  any  one  year  as 
shall  be  in  excess  of  $500.  These  provisions  together  will  not 
bear  the  construction  contended  for.  The  effect  of  the  act  of 
1870  was  that  the  policy  was  to  be  exempted  from  creditors,  or 
from  any  person  claiming  under  the  holder,  unless  the  amount 
of  annual  premium  exceeded  the  sum  of  $500,  and  where  the 
amount  paid  out  of  the  funds  or  property  of  the  husband  was 
over  $500,  the  lien  of  the  creditor  might  attach  to  the  excess 
of  premium  so  paid.     Beyond  this  no  lien  or  claim  could  exist 
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in  favor  of  creditors,  and  no  action  could  be  maintained  for  the 
purpose  of  reaching  any  portion  of  the  amount  insured. 

Although  the  policy  was  taken  out  in  1868,  yet  the  debt  of 
the  plaintiff  was  contracted  in  1876.  As  the  law  stood  at  that 
time,  the  payment  of  the  premium  in  each  year  constituted  a 
ne\v  contract.  The  statutes  which  relate  to  the  subject,  and 
which  amend  the  original  act,  are  mere  enabling  laws  and 
relate  only  to  the  remedy.  They  are,  therefore,  constitutional 
and  valid,  so  far  as  they  affect  the  obligation  of  the  contract. 

The  claim  of  the  plaintiff  that  he  is  entitled  to  any  excess 
for  annual  premiums  paid  over  $300,  or  of  any  other  amount, 
is  not  well  supported.  As  we  have  6een  by  the  act  of  1870, 
the  excess  on  which  the  creditor  may  obtain  a  lien  must  be 
over  $500,  and  as  the  debt  was  contracted  in  1876,  and  no 
excess  over  $500  annually  was  paid  after  that  period,  no  claim 
is  established  by  the  plaintiff  on  account  thereof. 

There  is  another  ground  which  interferes  with  the  right  of 
the  plaintiff  to  enforce  his  lien  as  to  the  excess  of  premium 
paid  annually  over  $500.  There  was  no  proof  to  show  that 
any  of  the  premiums  were  paid  by  the  husband.  The  only 
proof  on  the  subject  is  the  introduction  on  the  trial  of  the 
statement  of  the  insurance  company  showing  the  amount  of 
premiums  paid  in  cash  on  account  of  the  policy.  It  does  not 
appear  that  any  of  these  were  paid  by  the  husband,  and  the 
finding  of  the  court  that  the  premiums  were  paid  by  the  de- 
fendant, Aaron  Brummer,  out  of  his  funds  and  property,  is 
without  sufficient  evidence  to  support  it.  To  this  finding  a 
proper  exception  was  taken. 

As  the  evidence  stood  we  think  the  court  erred  in  denying 
the  motion  of  the  defendant's  counsel  to  dismiss  the  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Caroline  A.  Stewart,  Appellant,  v.  George  Crtbler  et  al., 

Respondents. 

Where  lands  of  a  non-resident  of  the  county  are  occupied  by  a  resident 
of  the  town  wherein  athey  are  situated,  they  must  be  assessed  to  the 
occupant ;  they  may  not  lawfully  be  assessed  either  to  the  owner  or  as 
non-resident  lands,  and  such  an  assessment  is  void.  (1  R.  S.  389,  §§  2, 
3,  as  amended  by  chap.  176,  Laws  of  1861,  and  by  chap.  152,  Laws  of 
1878.) 

By  the  charter  of  the  city  of  Syracuse  (Chap.  500,  Laws  of  1868),  it  is  pro- 
vided that  the  assessors  shall  perform  all  the  duties  and  possess  all  the 
powers  of  assessors  in  the  different  towns  of  the  State.  By  the  act  in  refer- 
ence to  the  assessment  and  collection  of  taxes  in  the  county  of  Onon- 
daga (§  10,  chap.  858,  Laws  of  1867),  the  county  treasurer's  deed  for  land 
sold  for  unpaid  taxes  is  made  presumptive  evidence  that  all  proceedings 
prior  to  the  sale  were  regular.  Lands  of  plaintiff  in  said  city  were  valued 
against  him  by  name  and  as  owner,  in  that  part  of  an  assessment-roll 
devoted  to  non-resident  lands.  Plaintiff  was  a  non-resident  of  the  county, 
and  the  lands  were  occupied  by  a  resident  of  the  city.  The  lands  were 
sold  by  the  county  treasurer  for  non-payment  of  the  tax,  and  a  deed 
thereof  executed  by  him  to  defendants,  the  purchasers,  which  deed  was 
duly  recorded.  In  an  action  to  set  ateide  the  deed  as  a  cloud  on  plaintiffs 
title,  held,  that  the  assessment  and  sale  were  illegal  and  void,  and  the 
deed  invalid ;  but  that  as  the  deed  was  prima  facie  evidence  of  the  regu- 
larity of  the  proceedings,  the  action  was  maintainable;  also,  that  it  was 
no  defense  that  the  time  of  redemption  had  not  expired,  and  plaintiff 
might  have  redeemed,  or  that  under  the  general  act  (Chap.  427,  Laws  of 
1855),  notice  to  the  occupant  to  redeem,  and  the  record  of  the  official  cer- 
tificate of  non-redemption  are  essential  to  the  validity  of  the  deed  ;  that 
she  was  not  bound  to  redeem  from  a  void  assessment,  and  conceding 
the  general  act  to  be  applicable  in  Onondaga  county,  still  as  the  burden 
was  imposed  upon  the  owner  of  showing  the  invalidity  of  the  deed,  there 
was  a  cloud  upon  his  title. 

Jackson  v.  Esty  (7  Wend.  148) ;  Bush  v.  Davison  (16  id.  550) ;  Lucas  v, 
McBnema  (19  Hun,  14),  distinguished. 

(Argued  October  7,  1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  14,  1883,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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This  action  was  brought  to  set  aside,  as  a  cloud  on  plaintiff's 
title,  a  tax  deed  of  the  county  treasurer  of  the  county  of  Onon- 
daga to  defendants  of  certain  lands  situate  in  the .  city  of 
Syracuse. 

The  material  facts  are  stated  in  the  opinion. 

John  P.  Hunt  for  appellant.  The  assessment  made  of  plain- 
tiffs lands  is  void.  (2  Laws  of  1868, 1034  ;1RS.  [6th  ed.], 
934,  §§  2,  3 ;  id.  936,  §§  11, 12, 13  ;  Hilton  v.  Fonda,  86  N.  Y. 
347 ;  1R  S.  [Banks'  6th  ed.]  958,  §  49 ;  Whitney  v.  Thomas, 
23  N.  T.  283;  Newman  v.  Supervisors,  45  id.  679 ;  N.  T.  <6 
H.  R.  R.  Co.  v.  Lyon,  16  Barb.  651.)  The  statute  was  not 
complied  with  as  to  the  notice  of  hearing  of  objections,  it  being 
only  published  on  seven  days.  (2  Laws  of  1868, 1038;  Bunce 
v.  Reed,  16  Barb.  347;  Howard  v.  Hatch,  29  id.  297.)  The 
non-publication  of  notice  to  redeem  invalidated  defendants'  tax 
deed.  {Thompson  v.  Burhcms,  61 N".  Y.  53 ;  Hilton  v.  Bender, 
69  id.  81.)  The  State  laws  being  made  a  part  of  the  Onondaga 
act  are  applicable.  {People  v.  Smith,  69  N.  Y.  ll?>;\Whit- 
ney  v.  Thomas,  23  id.  283 ;  Clark  v.  Davenport,  95  id.  482 ; 
98  id.  127;  Crook  v.  Andrews,  40  id.  547 ;  Scott  v.  Onderdonk, 
14  id.  9 ;  Boyle  v.  City  of  Brooklyn,  71  id.  5 ;  Rumsey  v. 
City  of  Buffalo,  97  id.  114.) 

Homer  Weston  for  respondents.  A  void  deed  is  not  a  cloud, 
and  there  can  be  no  action  in  equity  to  remove  it.  {Cox  v. 
Clift,  2  N.  Y.  118.)  It  not  appearing  upon  the  face  of  the 
deed  that  notice  to  redeem, was  published,  and  the  proof  of 
service  upon  the  occupants  not  being  recorded  therewith,  the 
deed  would  be  open  to  these  objections  in  any.  proceedings  the 
defendants  might  take  to  obtain  possession  of  the  property ; 
and  such  would  be  the  rule  even  in  summary  proceedings. 
{People  v.  Howlett,  76  N.  Y.  574.)  Where  a  defect  would  be 
developed  in  the  proceedings  to  acquire  possession,  equity  will 
not  sustain  an  action  to  remove  the  deed  as  a  cloud.  {Clark 
v.  Davenport,  95  N.  Y.  477 ;  Guest  v.  City  of  Brooklyn,  69 
id.  506.)    The  failtire  of  the  tax-title  owner  to  produce  the 
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treasurer's  certificate  that  the  occupant  had  not  redeemed  pur- 
suant to  notice  would  prevent  recovery.      Laws  of  1885,  chap. 
427,  §  73;  Stewart  v.  Crysler,  21  Hun,  287.)     When  this 
action  was  commenced,  the  two  years  allowed  the  purchaser  to 
serve  the  occupant  with  notice  had  riot  expired,  hence  the  deed 
was  inoperative  as  a  conveyance,  passing  no  title,  and  not  suffi- 
ciently perfected  to  be  a  cloud.     (Laws  of  1855,  chap.  427, 
§  68 ;  Comstock  v.  Beardsley,  15  Wend.  348 ;  Bueh  v.  Davison, 
16  id.  550 ;  Sanders  v.  Yonkers,  63  N.  Y.  489.)    The  deed  is 
not  evidence  of  the  proceedings  subsequent  thereto.     (Laws  of 
1867,  chap.  858,  §  10.)     Notwithstanding  the  deed,  the  plain- 
tiff's right  of  redemption  was  perfect  under  the  statute,  and 
the  treasurer's  receipt  proof  thereof  in  any  proceeding  to  acquire 
possession.     (Laws  of  1855,  chap.  427,  §§  74,  75.)     The  defect 
specifically  alleged  in  the  complaint,  failure  to  publish  the  re- 
demption notice,   and  the  alleged  defect  proved  under  the 
general  allegation,  failure  to  serve  the  occupant's  notice,  mis- 
description in  the  Courier,  assessment  to  owners  by  name, 
assessors'  published  notice  of  revision,  the  return  of  the  city 
to  the  county  treasurer,  are  not  defects  outside  of  the  record  of 
the  proceeding  in  the  sale  of  the  property  for  non-payment  of 
the  tax  requiring  proof  by  extrinsic  evidence.     (Blackw.  Tax 
Titles  [1st  ed.],  598 ;  Hilton  v.  Bender,  69  N.T.  75.)    Plaintiffs 
proof  and  theory  of   this  case  disclose    for  her  an  adequate 
remedy  at  law,  and  her  right  of  redemption  was  still  perfect, 
and  hence  she  had  no  occasion  to  come  into  court  for  relief, 
and  the  complaint  was  properly  dismissed.      (Laws  of  1855, 
chap.  427,  §§  68,  74.)    There  being  a  provision  in  the  act  of 
1867  on  the  subject  of  redemption,  the  general  law  requiring 
publication  of  notice  does  not  apply,  but  it  is  abrogated  by  the 
later  statute,  with  repealing  clause.     {People  v.  City  of  Brook- 
lyn, 69  N.  Y.  605 ;  People  v.  Smith,  id.  177.)     The  fact  that 
the  legislature  made  selections  from  sections  22  to  83  of  such 
parts  of  the  general  law  as  fit  into  and  fill  out  a  complete 
system  for  Onondaga  county  shows  considerate  provision  in 
detail,  and  the  intentional  omission  of  section  61  on  the  part 
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of  the  legislature.  (Excelsior  Petroleum  Co.  v.  Lacy,  63  N. 
Y.  425.)  The  legislature  did  not  intend  that  a  six- months' 
notice  should  be  given  to  the  occupant,  or  that  the  evidence  of 
the  service  of  such  notice  be  recorded  with  the  deed.  The 
requirements  of  section  68  are  clearly  inconsistent  with  the 
Onondaga  system.  (69  N.  T.  177,  605.)  The  putting  of  the 
land  in  the  non-resident  part  of  the  roll  and  assessing  it 
against  the  owners  by  name  is  in  accordance  with  the  Revised 
Statutes,  the  land  being  occupied  by  a  person  other  than  the 
owner.  (Banks' Stat.  [6th  ed.]  934,  §2;  Van  Rensselaer  v 
Cottrdl,  7  Barb.  127;  Johnson  v.  Learn,  30  Barb.  616.)  The 
assessment  is  in  exact  compliance  with  the  requirements  of  the 
Syracuse  charter.  (2  Laws  of  1868,  1033,  chap.  500,  §22.) 
The  system  of  Onondaga  county  makes  no  distinction  in  the 
collection  of  taxes  between  residents  and  non-residents,  and 
for  non-payment  the  lands  of  each  are  sold  at  the  same  time. 
(2  Laws  of  1868,  1033,  chap.  500,  §  19.)  The  sum  assessed 
becomes  a  lien  on  the  real  estate  when  the  roll  is  filed  with  the 
city  clerk,  and  is  first  collectible  out  of  goods  or  chattels  in 
Syracuse  or  Onondaga  county.  (2  Laws  of  1868, 1037,  chap. 
500,  §2.)  Under  the  statute  no  error  in  the  name  of  the 
owner  or  occupant  invalidates  the  assessment.  {OdeU  v.  Oddly 
21  Weekly  Dig.  90.)  The  fact  that  the  notices  for  correction 
of  errors  were  published  as  prescribed  by  statute.  (Anonymous, 
2  Hill,  375,  note  b.)  Without  the  word  "  successive,"  or  of  like 
meaning,  in  connection  with  "day"  the  legislature  intended 
a  reasonable  notice  should  be  given  for  objections  or  correc- 
tion of  errors ;  and  in  any  view  it  was  a  substantial  compli- 
ance with  the  statute.  (Ooleman  v.  Shattuch,  62  N.  Y.  364 ; 
Wathins  v.  Inge,  24  Kans.  616 ;  State  v.  N.  B.  M.  Co.,  15  Nev. 
388.)  Plaintiff  was  not  misled,  for  she  knew  the  tax  was  not 
paid.  (  WeUe  v.  Conner,  69  N.  Y.  552  ;  Wathins  v.  Inge,  24 
Kans.  616.)  The  whole  provision  as  to  re  assessment  is  simply 
a  direction  to  the  assessors;  and  the  manner  and  time  are 
largely  within  their  discretion.  {People  v.  AUen,  6  Wend. 
486,  Parish  v.  Golden,  35  N.  Y.  462;  AlcoU  v.  Rdbinsvn, 
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21  id.  154.)  The  city  treasurer  and  tax  receiver  is  not  required 
to  make  a  certified  return  to  the  county  treasurer.  (2  Laws  of 
1868,  1039,  §  3.)  The  return  is  simply  for  the  convenience  of 
the  treasurers  in  settling  their  accounts,  and  hence  the  form  or 
manner  thereof  is  not  material.  (2  Laws  of  1868,  1038-39, 
chap.  500,  §  3;  Bradley  v.  Wood,  58  K  Y.  401.)  The  Courier 
publication  was  not  erroneous  so  as  to  mislead.  It  was  covered 
by  the  section  34  of  the  General  Laws ;  under  the  special  law 
it  was  covered  by  the  deed.  (Stewart  v.  Cryder,  21  Hun, 
287.)  Upon  the  whole  case,  in  view  of  the  evidence  and  the 
allegations  of  the  complaint,  plaintiff  was  not  entitled  to 
recover.  (Lehmam.  v.  Robert,  86  N.  Y.  239 ;  Globe  Mid. 
Life  Ins.  Co.  v.  Reals,  79  id.  202.)  Where  the  tax  is  rightly 
and  justly  laid  under  the  existing  laws,  equity  will  not  remove 
its  lien  without  payment.  (Heywood  v.  Buffalo,  14  N.  Y. 
542.)  Weighing  the  whole  evidence  in  the  scale  of  substantial 
compliance  with  the  statutes,  the  plaintiff  has  not  been  harmed 
by  the  so-called  irregularities,  and  the  trial  court  was  right  in 
dismissing  the  complaint.  (Sharpleigh  v.  Surdam,  1  Flipp. 
Cir.  Ct.  486;  Be  Treville  v.  Smalls,  98  IT.  S.  525 ;  Kelly  v. 
Sanders,  99  id.  441;  Hubbard  v.  Windsor,  15  Mich.  146; 
Gow  v.  Tidrick,  48  Iowa,  284 ;  Coleman  v.  Shatluck,  62  N. 
Y.  348.) 

Finoh,  J.  The  duty  of  assessors  in  subjecting  real  estate  to 
taxation  is  prescribed  by  the  statute,  which  carefully  bounds 
and  restricts  their  jurisdiction.  (2  R.  S.  [7th  ed.]  989,  §§  1, 2, 
3.)  Before  the  amendment  of  1878  (Chap.  152),  the  proper 
construction  of  the  enactment  had  been  determined  in  this 
court.  (Buff.  &  State  Line  R.  R.  Co.  v.  Supervisors  of 
Erie  Co.,  48  N.  Y.  101.)  It  was  ruled  that  when  the  owner 
and  occupant  both  reside  in  the  town  where  the  land  is  situated 
it  may  be  assessed  to  either  ;  where  the  owner  does  not  reside 
in  the  town  but  there  is  an  occupant  who  does,  it  must  be 
assessed  to  the  occupant ;  and  when  neither  of  them  reside  in 
the  town,  it  must  be  assessed  as  non-resident  land.  The  statute 
as  amended  passed  under  our  review  in  RiUon  v.  Fonda  (86 
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N.  Y.  346).  The  result  of  that  review  was  stated  to  be  u  that 
the  assessors  of  a  town  have  no  power  by  law  to  assess  lands, 
though  lying  in  their  town,  to  one  who  is  not  a  resident  of  that 
town  or  of  their  county;"  nor  does  the  jurisdiction  of  the 
assessors  to  value  the  lands  for  the  purpose  of  a  tax  draw  to 
them  u  such  further  or  other  power  as  that  an  unlawful  act  of 
assessing  them  to  a  person,  who,  though  the  owner,  was  not  a 
resident  of  the  town  or  county,  nor  an  actual  occupant  of  the 
lands,  can  be  excused  as  an  erroneous  exercise  of  power."  Such 
is  the  rule  under  the  general  statute.  The  county  of  Onondaga 
has  a  tax  system  in  many  respects  peculiar  to  itself  and  differing 
in  numerous  details  from  that  prescribed  for  the  State  at  large. 
(2  Laws  of  1867,  p.  2156,  chap.  858.)  But  the  changes  begin 
at  that  point  in  the  ordinary  process  where  the  work  of 
the  assessors  is  ended,  and  the  tax- rolls  have  been  delivered  to 
the  collector.  By  the  terms  of  section  12  the  general  laws 
of  the  State  in  relation  to  the  assessment  and  collection  of 
taxes  are  made  applicable  where  the  Onondaga  act  makes  no 
specific  provision.  And  in  the  charter  of  the  city  of  Syracuse 
as  amended,  (2  Laws  of  1868,  1034),  it  is  provided  as  to 
assessors  that  they  shall  perform  all  the  duties,  and  possess 
all  the  powers  conferred  upon  assessors  in  the  different  towns 
of  the  State,  and  be  si^bject  to  all  their  obligations.  So  that, 
in  determining  the  fundamental  question  in  this  case,  whether 
the  assessment  sought  to  be  canceled 'is  valid  or  void,  we  must 
be  governed  by  the  general  law  applicable  to  the  State  at  large. 
It  is  proven  in  this  case  that  the  plaintiff  is  the  owner  of  the 
land  assessed,  and  is  a  non-resident  of  the  State ;  that  the  land 
was  actually  occupied  by  one  Savage,  ,who  resided  in  the  town, 
using  the  lot  in  question  for  the  storage  of  lumber.  It  follows 
that  the  sole  jurisdiction  of  the  assessors  was  to  value  the  land 
against  the  resident  occupant  and  so  initiate  a  charge  upon  him 
personally.  They  had  no  jurisdiction  to  value  the  lands  as 
against  the  owner,  since  he  was  a  non-resident,  nor  could  they 
be  assessed  as  non-resident  lands  since  they  were  not  unoc- 
cupied. (2  JR.  S.  [7th  ed.]  989,  §  3.)  Now,  no  assessment  was 
made  against  the  occupant  which  alone  was  lawful.      On  the 
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contrary,  the  lands  were  valued  against  the  plaintiff  by  name 
and  as  owner,  and  so  a  charge  upon  her  personally  was  initiated. 
It  is  true  that  such  assessment  appears  in  the  part  of  the  roll 
devoted  to  non-resident  lands,  but  that  cannot  alter  the  legal 
effect  of  the  assessment  as  establishing  a  personal  charge.  By 
the  city  charter  the  warrant  to  the  collector  commands  him 
"  to  collect  from  the  several  persons  named  in  the  assessment- 
rolls  the  several  sums  mentioned  in  the  last  column  opposite 
their  respective  names."  Wherever  in  the  roll  there  is  a  name 
with  a  tax  opposite,  that  tax  becomes  a  charge  against  that  per- 
son, which  the  officer  must  collect  of  him  if  possible.  The  same 
mode  of  assessment  appeared  in  Johnson  v.  Zearn,  (30  Barb. 
618),  and,  while  the  general  doctrine  of  that  case  has  been  made 
inapplicable  by  later  amendments  and  decisions,  its  reasoning 
as  to  the  effect  of  naming  the  person  assessed  appears  to  be 
sound.  But  in  any  event  the  lot  here  assessed  could  not  be 
lawfully  assessed  either  to  the  plaintiff,  or  as  lands  of  a  non- 
resident, and  the  assessment  was  equally  void  whichever  con- 
struction should  be  adopted. 

There  was  thus  a  void  assessment  against  the  lands  of  the 
plaintiff.  The  case  shows  a  sale  for  non-payment  of  the  taxes ; 
a  purchase  by  the  defendants  ;  the  execution  and  delivery  of  a 
deed  from  the  county  treasurer  of  Onoftdaga  county  to  them ; 
and  the  record  of  such  deed  in  the  proper  clerk's  office.  In 
that  condition  of  affairs  this  action  was  brought  in  equity  to  set 
aside  and  cancel  the  tax  deed  as  a  cloud  upon  the  plaintiff's  title. 
The  respondents  furtheB  contend  that  the  action  cannot  be 
maintained  because,  upon  the  plaintiff's  own  theory,  the  deed  is 
void  upon  its  face,  and  the  intervention  of  equity  is  not  essen- 
tial. So  far  as  this  contention  is  sought  to  be  supported  by  a  claim 
that  the  time  for  redemption  had  not  expired  and  the  plain- 
tiff might  have  redeemed,  the  answer  is  that  she  was  not 
bound  to  redeem  from  a  void  assessment,  and  such  remedy 
only  tended  to  enforce  and  perpetuate  the  wrong.  The  Onon- 
daga act  makes  the  deed  conclusive  evidence  that  the  sale  was  reg- 
ular, and  presumptive  evidence  that  all  the  previous  proceedings 
were  regular  according  to  the  provisions  of  the  act  (§  10).  By 
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section  9  it  is  made  the  duty  of  the  county  treasurer  to  execute 
the  deed  if  the  lands  are  not  redeemed  as  in  the  act  provided, 
and  the  deed  may  be  recorded  in  the  same  manner  and  with 
like  effect  as  a  deed  acknowledged  or  proved.  The  resultant 
inquiry  is,  whether  the  respondents,  in  seeking  to  enforce  their 
title,  would  be  obliged  to  develop  the  fatal  defect  in  the  assess- 
ment. (Clark  v.  Devenport,  95  N.  Y.  477.)  Wo  think  not. 
By  the  Onondaga  act  the  bare  production  of  the  deed  carries 
with  it  a  presumption  that  all  the  prior  proceedings  were 
regular.  The  expiration  of  the  time  to  redeem  and  the  fact 
of  no  redemption  are  conditions  under  the  law  which  must  pre- 
cede the  giving  of  the  deed,  and  are  included  in  the  presump- 
tion which  is  attached  to  it.  It  is  claimed,  however,  and  such 
was  the  ruling  of  the  General  Term,  that  the  general  act  (Laws 
of  1855,  -chap.  427)  providing  for  notice  to  the  occupant  to 
redeem,  and  the  record  of  the  official  certificate  of  non-re- 
demption are  essential  to  the  validity  of  the  deed,  and  their 
absence  would  leave  the  purchaser  without  a  prima  facie  right. 
The  question  whether  these  general  provisions  apply  to  the  On- 
ondaga act  is  one  of  no  little  difficulty  ;  but  assuming  that  they 
do  apply,  the  deed  is  yet  prima  facie  evidence  of  the  right  to  re- 
cover possession.  The  general  act  relates  to  lands  returned  as  non- 
resident lands  and  so  presumed  to  have  been  unoccupied  when 
the  assessment  was  made.  But  since  at  the  later  period  of  the 
sale  an  actual  occupancy  may  have  arisen,  in  such  case  notice 
and  proof  of  its  service  are  required.  But  as  against  the  gran- 
tee in  the  tax  deed  there  is  no  presumption  of  such  actual 
occupancy,  and  when  he  puts  that  deed  in  evidence  his  case  is 
made,  and  the  burden  falls  upon  the  adversary  of  developing  a 
defect  in  the  deed  by  showing  that  at  the  time  of  sale  or  within 
the  allotted  period  of  redemption  there  was  an  actual  occupancy 
which  made  the  deed,  standing  alone,  ineffectual.  The  cases 
cited  by  the  General  Term  went  upon  the  ground  that  actual 
occupancy  at  the  date  of  the  comptroller's  deed  was  conceded 
or  fully  established.  {Jackson  v.  Esty,  7  Wend.  14.8 ;  Bush 
v.  Davison^  16  id.  550 ;  Lucas  v.  McEnema,  19  Hun,  14.) 
There  is  no  doubt  about  that,  but,  especially  under  the 
Sickbls  —  Vol.  LIV.  49 
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provisions  of  the  Onondaga  county  act,  the  deed  is  prima  facie 
valid,  and  the  plaintiff  may  rest  upon  it  until  the  fact  of 
occupancy  is  developed  by  his  adversary.  That  is  an  extrinsic 
fact  to  be  proven  by  the  defendant  to  destroy  the  force  of  the 
deed  with  which  he  is  confronted,  and  it  cannot  be  said  that 
the  respondents  here,  in  ejectment  against  the  plaintiff,  could 
not  succeed  in  making  a,  prima  facie  case  without  developing 
the  defects  in  their  title.  There  was  thus  a  cloud  upon  plain- 
tiff's title.  Under  the  Onondaga  act  the  deed  carried  with  it 
all  necessary  presumptions  and  imposed  upon  the  plaintiff  the 
need  of  establishing  either  that  there  was  an  actual  occupancy 
when  the  assessment  was  made  or  when  the  deed  was  given. 
Each  of  these  were  extrinsic  facts,  outside  of  the  record,  and 
the  plaintiff  has  established  them  both. 

The  judgment  should  be  reversed  and  a  new  trial* granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Willlam  J.    King,   Jr.,    Appellant,   v.   Thomas  Leighton, 

Respondent. 

The  bankruptcy  of  one  member  of  a  firm  only  works  a  dissolution  of  the 
partnership  to  the  extent  of  disabling  it  from  entering  into  new  engage- 
ments or  assuming  new  obligations,  except  such  as  are  required  to  com- 
plete its  unfinished  business  and  to  wind  up  its  affairs. 

It  is  the  duty  of  the  solvent  members  to  take  possession  of  the  firm  assets, 
perform  its  contracts,  extinguish  its  liabilities  and  close  up  its  business, 
and  it  is  the  right  of  the  representatives  of  the  bankrupt  partner,  unless 
there  are  peculiar  circumstances  exempting  the  particular  case  in  equity 
from  the  genera]  rule,  to  have  an  accounting,  not  only  with  respect  to 
the  completed  business  of  the  firm,  but  also  as  to  the  profits  of  all  busi- 
ness unfinished  at  the  dissolution,  but  completed  afterward,  and,  at  their 
option,  to  such  as  may  be  realized  from  new  business  entered  into  and 
carried  on  with  the  assets  of  the  firm. 

In  an  action  for  an  accounting  between  former  partners  it  appeared  that 
the  parties  entered  into  a  partnership  for  the  purpose  of  building  bridges; 
by  the  partnership  agreement  plaintiff  was  to  furnish  shop  room,  power 
and  machinery  as  his  share  of  the  capital,  defendant  to  give  his  personal 
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attention  to  the  business,  to  bave  the  direction  and  control  thereof,  and 

.  to  furnish  any  additional  capital.  Plaintiff  became  bankrupt,  defendant 
thereafter  continued  the  business,  finishing  the  contracts  then  on  hand, 
and  making  new"ones.  After  plaintiffs  bankruptcy  the  parties  agreed 
that  defendant  should  pay,  and  he  was  charged  rent  by  plaintiffs  assignee 
in  bankruptcy  for  the  use  of  the  building,  power  and  machinery.  After 
the  partnership  contracts  were  substantially  completed,  defendant  agreed 
to  pay  and  was  charged  an  increased  rent.  The  referee  allowed  plaintiff 
Uis  share  of  the  profits  on  the  incompleted  contracts.  The  judgment  was 
reversed  by  the  General  Term,  on  the  ground  that  the  collection  of  rent 
indicated  an  intent  to  waive  any  interest  in  said  profits.  Held  untenable ; 
that  it  was  not  a  necessary  or  legitimate  deduction  from  the  facts  that  the 
acceptance  of  rent  operated  as  a  release  of  plaintiff's  interest,  or  showed 
an  intent  to  waive  his  claim  to  the  prospective  profits. 

The  implication  of  a  contract  between  parties  upon  a  subject  to  which  their 
attention  has  been  directed,  and  which  they  have  omitted  to  provide  for 
by  express  agreements,  should  not  be  made  by  a  court,  except  to  enforce 
a  manifest  equity,  or  from  unequivocal  acts  of  the  parties  indicating  an 
intention  to  effect  such  a  result. 

OoUender  v.  Phelan  (79  N.  Y.  366);  McClean  v.  Kennard  (L.  R.,  9 Chan.  App. 
886),  distinguished. 

Xing  v.  Leighton  (22  Hun,  419),  reversed. 

(Argued  October  8, 1885  ;  decided  November  24,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  on  the  5th  day 
of  October,  1880,  which  reversed  a  judgment  entered  on  the 
report  of  a  referee.     (Reported  below,  22  Hun,  419.) 

The  nature  of  the  action  aud  the  material  facts  are  stated  in 
the  opinion. 

Sherman  8.  Rogers  for  appellant.  Defendant  was  bound 
to  render  a  faithful  account,  and  King  had  an  absolute  right 
to  suppose  he  would  fulfill  his  obligation.  {Mead  v.  Bunn, 
32  N.  Y.  275 ;  Story  on  Part.,  §  172 ;  Collyer,  §  178.)  Where 
there  is  any  mistake,  or  omission,  or  accident,  or  fraud,  or  un- 
due advantage  by  which  an  accounting  is  in  truth  vitiated  and 
the  balance  incorrectly  fixed,  a  court  of  equity  will  not  suffer 
it  to  be  conclusive  upon  the  parties.  (Story's  Eq.  Jur.,  §  523  ; 
Famhdm  v.  Brooks,  9  Pick.  212  ;  Banoio  v.  Rhindander,  1 
Johns.  Ch.  550 ;  Wharton  v.  May,  5  Ves.  26  ; Baker  v.  Spencer, 
47  N.  Y.  562 ;  Uhappeaulaine  v.  Dechiaux,  4  Cranch,  306.) 
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The  defendant  was  rightly  compelled  to  account  for  the  profits 
received  by  him  in  the  completion  of  the  contracts  held  by  the 
firm  at  the  time  of  the  plaintiff's  failure.  (Lind.  on  Part.  1029 ; 
1  Pars,  on  Part.  476,  notes byc  c ;  Cosby.  Abed,  1  Paige,  393; 
Washburn  v.  Goodman,  17  Pick.  519 ;  McGlean  v.  Kennard, 
9  Ch.  App.  Cas.  336 ;  Collyer  on  Part.,  §  516 ;  WiUeU  v. 
Blanford,  1  Hare,  253 ;  Brown  v.  DeTastet,  Jacobs,  284 ; 
Peacock  v.  Peacock,  16  Ves.  57.) 

William  F.  Cogswell  for  respondent.  The  plaintiff  cannot 
be  heard  to  allege  that  the  settlement  was  fraudulent,  for  the 
reason  that  a  court  of  equity  will  not  assist  a  party  whose 
deception  is  attributed  to  the  want  of  diligence  fairly  to  be 
expected  from  a  reasonable  person.  {Marsh  v.  Keating,  2 
Clark  &  Fin.  281 ;  Thomas  v.  Barton,  48  K  Y.  193 ;  Upton 
v.  Tribilcock,  91  U.  S.  54,  1  Story's  Eq.  Jnr.,  §  197;  Smith 
v.  Nelson,  62  N.  Y.  286 ;  Long  v.  Warren,  68  id.  426.)  The 
referee  erred  in  charging  the  defendant  with  one-third  of  the 
profits  upon  contracts  which  had  been  entered  into  before  the 
dissolution  of  the  partnership,  which  were  performed  by  the 
defendant  with  his  capital  and  by  his  skill  solely,  after  such 
dissolution.  (  Willett  v.  Blanford,  1  Hare,  253 ;  Simpson  v. 
Chapman,  4  De  G.,  Mac.  &  G.  154 ;  Wedderburn  v,  Wedder- 
burn,  2  Keen,  752 ;  Collender  v.  Phelan,  79  N.  Y.  366.) 

Rugeb,  Ch.  J.  The  General  Term  reversed  the  judgment 
entered  in  favor  of  the  plaintiff,  upon  an  accounting  between 
partners,  on  the  ground  that  the  referee  erroneously  allowed  him 
the  profits  made  upon  certain  unfinished  contracts,  which  were 
completed  after  the  assumed  dissolution  of  the  firm,  occasioned 
by  the  bankruptcy  of  the  plaintiff.  This  was  held  to  follow 
from  the  effect,  ascribed  by  that  court,  to  the  acts  of  the  plaintiff 
and  his  receiver  and  assignee  in  bankruptcy,  in  collecting  rent 
irora  the  defendant  for  the  use  of  the  plaintiff's  shops  and 
maclnnery,  in  completing  such  contracts.  The  partnership 
agreement  between  the  plaintiff  and  defendant  provided  for 
the  formation  of  a  firm  to  carry  on  the  business  of  building 
bridges  together  under  the  name  of  T.   Leighton  &  Co.,  at 
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Buffalo,  the  plaintiff  to  contribute  shop-room,  power  and  ma- 
chinery as  his  share  of  capital  in  the  enterprise  and  to  receive 
one-third  of  the  profits,  and  the  defendant  to  devote  his  per- 
sonal attention,  contribute  whatever  .additional  capital  was 
necessary  to  carry  on  the  business,  and  have  two-thirds  of  the 
profits.  It  was  held  that  the  collection  of  rent  for  the  use  of 
such  property  after  plaintiffs  bankruptcy,  indicated  an  inten- 
tion on  his  part  to  waive  any  interest  in  the  profits  there- 
after made,  in  completing  the  unfinished  contracts,  and  was 
equivalent  to  a  withdrawal  of  the  capital  contributed  by  him 
to  tho  firm.  It  was  further  held  that  the  plaintiff  did  not 
thereby  waive  his  interest  in  the  assets  of  the  firm,  but  that 
such  interest  consisted  only  of  a  share  in  the  value  of  the  con- 
tracts as  they  existed  at  the  time  of  the  bankruptcy,  and  that 
the  defendant  by  his  appropriation  of  tho  firm's  contracts  after 
plaintiffs  bankruptcy,  became  liable  to  that  extent  only  to  the 
plaintiff.  We  are  unable  to  agree  with  either  of  the  proposi- 
tions stated. 

The  action  was  brought  for  an  accounting  between  partners 
and  incidentally  to  set  aside  and  vacate  a  written  release  of 
plaintiff  s  claim  against  the  firm  of  T.  Leighton  &Co.,  executed 
by  him  to  the  defendant,  on  February  23,  1873,  about  eight 
months  after  the  bankruptcy,  and  which  was  claimed  to  have 
been  procured  by  the  defendant  through  fraudulent  represen- 
tations as  to  the  value  of  plaintiffs  interest  in  the  assets  of  the 
firm. 

The  referee  found  upon  evidence,  sufficient  as  we  think  to 
support  the  finding,  the  fact  that  such  fraudulent  representations 
were  made  by  the  defendant,  and  that  the  release  was  given  by 
the  plaintiff  in  reliance  thereon.  He  thereupon  held  that  the 
release  was  void,  and  ordered  a  general  accounting  as  to  all 
partnership  matters  between  the  parties,  and  the  same  was  there- 
upon had  before  the  referee,  and  resulted  in  a  judgment  in 
plaintiffs  favor. 

The  rent  in  question  appears  to  have  been  paid  under  the 
following  circumstances:  About  the  time  of  the  plaintiff's 
bankruptcy,  he  and  the  defendant  entered   into  a  contract 
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whereby  the  defendant  agreed  thereafter,  to  pay  $20  per 
day  for  the  use  of  the  shops,  power  and  machinery,  and  sub- 
sequently in  July,  1873,  after  the  partnership  work  had  been 
substantially  completed,  modified  the  same  by  agreeing  to 
pay  for  such  property,  with  some  increased  facilities,  the  sum 
of  $35  per  day.  During  the  period  covered  by  this  contract 
the  defendant  occupied  the  premises  in  question  not  only  for 
the  purpose  of  completing  the  partnership  work,  but  also  in 
prosecuting  an  extensive  business  on  his  individual  account. 
No  objection  was  ever  made  by  him  to  the  payment  of  such 
rent,  or  claim  that  he  was  entitled  to  the  possession  of  such 
shops,  power  and  machinery  free  of  rent  by  virtue  of  the  part- 
nership agreement.  It  does  not  appear  that  any  thing  was  said 
at  the  time  of  making  this  agreement  between  the  parties  as  to 
the  special  reasons  why  rent  was  required  to  be  paid,  or  with 
reference  to  a  transfer  of  the  plaintiffs  interest  in  the  firm 
assets  to  the  defendant,  or  a  release  thereof,  or  a  withdrawal 
of  plaintiffs  capital  from  the  firm,  or  the  manner  of  completing 
or  closing  up  its  unfinished  business. 

We  do  not  think  under  these  circumstances  that  it  was  a 
necessary  or  legitimate  deduction  .from  the  facts,  that  the  ac- 
ceptance of  rent  operated  as  a  release  of  plaintiffs  interest  in 
the  partnership  assets,  or  as  the  indication  of  an  intention  to 
waive  his  claim  to  a  share  of  the  prospective  profits  which 
might  arise  from  the  uncompleted  business  of  the  firm.  The 
contract  to  pay  rent  has  a  legitimate  operation,  as  a  modifica- 
tion of  the  partnership  agreement,  induced  by  the  changed 
conditions  effected  by  the  plaintiffs  bankruptcy,  and  the  indi- 
vidual business  expected  to  be  thereafter  carried  on  by  the 
defendant,  without  extending  it  by  implication  to  a  subject  not 
mentioned  by  either  party  at  the  time,  and  probably  not 
within  their  contemplation.  It  is  altogether  probable  that  the 
plaintiff,  induced  by  the  misrepresentations  of  the  defendant  as 
to  the  prosperity  of  the  firm  business  and  his  interest  therein, 
was  led  to  believe  it  had  but  little  value,  and  was  too  insignifi- 
cant to  require,  special  stipulation  or  care ;  but  it  is  neverthe- 
less true  that  neither  party  did  at  that  time  enter  into  express 
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stipulations  with  reference  either  to  the  completed  or  incom- 
pleted business  of  the  firm.  When  the  firm  became  dissolved 
by  the  plaintiffs  bankruptcy  it  was  not  permissible  for  the  de- 
fendant to  take  new  contracts  and  carry  on  the  business  in 
its  name,  and  being  apparently  desirous  of  still  continuing  in 
the  same  litie  of  business  at  the  same  place,  it  became  neces- 
sary for  him  to  first  acquire  that  right  from  the  plaintiff  or  his 
assignee. 

Nothing  appears  in  the  case  to  rebut  the  inference  that  an 
amount  was  agreed  upon  as  rent,  apportioned  to  the  individual 
business  expected  thereafter  to  be  carried  on  by  the  defendant 
in  the  demised  premises,  and  that  inference  is  strengthened  by 
the  fact  that  a  largely  increased  sum  was  paid  as  rent  after  the 
partnership  business  was  completed.  The  finding  that  the 
express  release  of  the  plaintiffs  interest  in  the  firm  assets  to 
the  defendant,  was  fraudulent  and  void,  would  seem  to  re- 
quire as  a  necessary  conseqnence,  a  similar  finding  as  to  the 
validity  of  an  implied  release,  founded  apparently  upon  acts 
induced  by  the  same  influences.  The  implication  of  a  con- 
tract between  parties  upon  a  subject  to  which  their  attention 
has  been  directed  and  which  they  have  omitted  to  provide 
for,  by  express  stipulation,  should  not  be  made  by  a  court,  ex- 
cept to  enforce  a  manifest  equity,  or  to  reach  a  result  which 
the  unequivocal  acts,  of  the  parties  indicate  an  intention  to  effect. 

Having  arrived  at  the  conclusion  that  the  receipt  of  rent  did 
not  have  the  effect  claimed  for  it  by  the  respondent,  it  remains 
to  be  seen  whether  any  error  occurred  on  the  trial  which  re- 
quired a  reversal  of  the  judgment  by  the  General  Term. 

It  is  claimed  that  such  error  was  committed  in  allowing  the 
plaintiff  to  recover  the  profits  made  after  the  dissolution  of  the 
firm  as  shown  by  the  amount  actually  received,  instead  of 
awarding  him  the  value  of  the  pending  contracts  at  the  time 
of  dissolution.  Reference  to  the  authorities  does  not  justify 
the  claim  made  on  behalf  of  the  defendant.  The  elementary 
writers  concur  uniformly  in  the  proposition  that  the  bankruptcy 
of  one  member  of  a  firm,  works  a  dissolution  of  the  partnership 
only  to  the  extent  of  disabling  it  from  entering  into  any  new 
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engagements  or  incurring  new  obligations,  except  those  re- 
quired to  complete  its  unfinished  business,  and  wind  up  its 
affairs.  The  bankrupt  still  remains  liable  upon  all  existing 
contracts,  and  his  interest  in  the  partnership  as  well  as  his 
individual  estate  may  be  resorted  to  for  the  enforcement  of 
such  liabilities.  The  assignee  of  a  bankrupt  member  of  a  firm 
becomes  tenant  in  common  of  its  assets  with  the  solvent  part- 
ners, and  is  entitled  to  an  accounting  and  to  receive  the  bank- 
rupt's share,  whatever  it  may  be,  after  the  payment  of  the 
partnership  liabilities  and  a  settlement  of  their  accounts. 
(Lindley  on  Partnership,  930,  848,  849.)  He  has  no  right  to 
the  possession  of  the  assets,  or  to  interfere  in  the  conduct  of 
the  business  by  the  solvent  partners  in  winding  up  its  affairs, 
but  is  entitled  to  an  accounting  not  only  with  respect  to  its 
completed  business,  but  also  as  to  all  profits  thereafter  made 
upon  its  unfinished  contracts  or  enterprises,  and  at  his  option 
to  such  as  may  be  realized  from  new  business  entered  into 
and  carried  on  with  the  assets  of  the  firm.  (Lindley  on  Part- 
nership, 831,  832, 931 ;  Crawshay  v.  Collins,  15  Ves.  218.) 

After  the  dissolution  by  death  or  bankruptcy  the  solvent  or 
surviving  members  become  trustees  of  the  assets  for  the  pur- 
pose of  winding  up  its  affairs  and  distributing  its  effects,  and 
they  will  not  be  allowed  to  reap  a  profit  made  by  the  use  of 
the  partnership  assets  after  dissolution.  {Case  v.  Abed,  1 
Paige,  393 ;  Murray  v.  Mumford,  6  Cow.  441.)  As  a  general 
rule  surviving  or  solvent  partners  cannot  take  the  assets  of  the 
firm  at  a  valuation  as  of  the  time  of  the  dissolution.  They  have  a 
right  to  the  possession  and  control  of  the  assets,  but  it  is  for 
the  purpose  only  of  satisfying  the  liabilities  of  the  firm  and 
turning  the  effects  into  money  in  the  manner  most  advantageous 
to  the  interests  of  all  concerned.  (Case  v.  Abed,  supra;  Col- 
lyer  on  Part.,  §  199 ;  Pars,  on  Part.,  505 ;  Mc Clean  v.  Ken- 
nurd,  L.  R.,  9  Ch.  App.  342.)  If  they  delay  closing  up  its 
affairs,  and  paying  off  the  retiring  member  they  render  them- 
selves liable  for  the  profits  made  after  dissolution  at  the  option 
of  the  representatives  of  such  member.  (Story  on  Part., 
§  343.)     It  is  said  that  solvent  partners  cannot  resist  a  bill 
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by  an  assignee  for  a  share  of  the  profits  of  a  subsequent  trad- 
ing on  the  ground  that  the  assignee  did  not  require  an  im- 
mediate settlement,  because  it  is  no  more  the  duty  of  the 
assignee  to  require  this,  than  it  is  the  duty  of  the  solvent  part- 
ners to  make  it  (Pars,  on  Part.  505),  and  when  the  solvent 
partner  omits  to  close  up  the  partnership,  and  pay  off  the  retir- 
ing partner,  he  is  liable  for  any  profits  made  by  the  continuance 
of  the  business  with  the  firm  assets.     (Lindley  on  Part.  831). 

If  at  the  time  of  such  bankruptcy  there  are  adventures,  con- 
tracts, or  enterprises,  outstanding  unperformed,  the  assignee  is 
required  to  wait  until  they  are  concluded  and  adjusted,  and  then 
collect  the  share  or  interest  of  the  bankrupt  as  shown  by  the 
result.     (Pars,  on  Part.  503.) 

It  was  conceded  in  the  case  of  Collender  v.  Phdan  (79  N. 
T.  372)  that  the  executors  of  a  deceased  partner  were  entitled 
to  the  profits  made  upon  contracts  pending,  unperformed  at 
the  death  of  their  testator,  and  thereafter  completed ;  but  in 
that  case,  under  peculiar  circumstances,  it  was  held  that  such 
interest  had  passed  to  the  surviving  partner  by  virtue  of  cer- 
tain transfers  of  the  partnership  assets  made  to  him,  by  the 
executors,  and  that  such  profits  could  not,  in  that  case,  thereafter 
be  recovered  by  the  executors.  The  case  is  not  an  authority 
for  the  defendant's  contention  here.  In  the  case  of  McClean 
v.  Kennard  (L.  It.,  9  Ch.  A  pp.  336),  it  was  held  that  upon  the 
death  of  a  member  of  a  firm,  his  estate  was  entitled  to  share  in 
the  profits  of  a  contract  unperformed  at  the  time  of  death,  and 
that  those  profits  were  to  be  the  actual  profits  ascertained  when 
the  contract  was  completed,  and  not  by  valuation  or  sale  of  the 
contract  as  of  the  time  of  death. 

Thus,  as  the  result  of  an  examination  of  the  authorities,  we 
are  clearly  of  the  opinion  that  upon  the  dissolution  of  a  firm 
by  the  death  or  bankruptcy  of  one  of  its  members,  it  is  the 
duty  of  the  surviving  or  solvent  members  to  take  possession  of 
the  firm  assets  and  perform  its  contracts,  extinguish  its  liabilities 
and  close  up  its  business,  in  the  manner  most  advantageous  to 
the  interests  of  all  the  parties  concerned  ;  that  it  is  the  right 
Sickels  —  Vol.  LV.  50 
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of  the  representatives  of  a  deceased  or  bankrupt  partner  to 
share  in  the  profits  of  all  business  unfinished  at  the  dissolution, 
but  completed  afterward,  and  that  a  valuation  of  such  business 
as  of  the  time  of  the  dissolution  will  not  be  required  unless 
peculiar  circumstances  exempting  the  particular  case  in  equity 
from  the  operation  of  the  general  rules,  exist.  (  Wedderburn 
v.  Wedderburn,  22  Beav.  84  ;  Sim/psan  v.  Chapman,  4DeGex., 
M.  &  G.  154  ;  Case  v.  A  bed,  supra  ;  Collyer  on  Part.,  §  199 ; 
Pars,  on  Part.  505.) 

The  circumstances  existing  iu  this  case  do  not  render  it  an 
exception,  or  authorize  upon  an  accounting,  any  allowance  to 
the  solvent  partner  for  advances  made,  or  services  rendered,  in 
closing  up  the  partnership  affairs. 

At  the  time  of  the  plaintiffs  bankruptcy  the  firm  was  sol- 
vent, having  accumulated  property  to  the  amount  of  nearly 
$50,000,  which  remained  in  the  possession  of  the  solvent  part- 
ner applicable  to  the  payment  of  partnership  obligations,  the 
expense  of  completing  its  unfinished  business,  and  satisfying 
any  balance  owing  by  the  bankrupt  to  the  solvent  partner. 
By  the  terms  of  the  original  partnership  agreement  the  defend- 
ant was  to  give  his  personal  attention  and  services  to  the  con- 
duct of  the  business,  and  have  the  direction  and  control  thereof, 
and  he  did  no  more  than  this,  after  the  plaintiff's  bankruptcy. 
The  plaintiff  was  under  no  obligation  to  devote  his  services 
to  the  partnership,  and  contributed  after  his  bankruptcy,  in 
the  performance  of  his  partnership  obligations,  all  that  he 
was  required  to  do  before.  The  firm  occupied  the  same  prem- 
ises, and  used  the  same  power,  tools  and  machinery  after  as  be- 
fore the  bankruptcy,  and  not  a  circumstance  appears  in  the 
case  upon  which  any  equity  can  be  based  calling  for  an 
allowance  to  the  defendant,  for  capital  furnished  or  services 
rendered  for  the  firm's  benefit.  The  defendant  has  done 
nothing  more  than  to  perform  the  duty  which  the  law  im- 
posed upon  him  of  winding  up  the  affairs  of  the  partnership 
after  its  dissolution,  and  in  this  case  he  has  been  relieved 
from  the  necessity  of  advancing  means  or  incurring  risks  in 
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closing  up  such  business  by  its  unquestioned  financial  ability 
to  respond  to  all  engagements.*      *       *      * 

The  order  of  the  General  Torm  should  be  reversed,  and 
the  judgment  entered  upon  the  report  of  the  referee  affirmed, 
with  costs. 

All  concur,  except  Danfobth,  J.,  not  sitting. 

Order  reversed,  and  judgment  affirmed. 


Nelson  B.  Killmbe,  Appellant,  v.  The  New  York  Central 
and  llcnsoN  River  Railroad  Company,  Respondent. 

The  common-law  duty  imposed  upon  common  carriers  to  carry  goods  upon  {Jj  273 

being  paid  a  reasonable  compensation  does  not  preclude  special  contracts  " 

between  railroad  corporations  and  sbippere  regulating  the  freight  charges; 
and  where  freight  has  been  carried  for  a  long  course  of  years  at  the 
schedule  price,  the  shipper  making  no  objection  as  to  the  reasonableness 
of  the  charge,  he  must  be  deemed  to  have  assented  to  the  charge  as 
reasonable,  and  to  have  voluntarily  waived  any  objection  thereto;  at  least 
the  receipt  of  the  freight  by  the  company  at  the  tariff  rate  has  no  element 
of  extortion,  and  an  action  is  not  maintainable  to  recover  back  any  por- 
tion thereof,  although  evidence  is  given  authorizing  a  finding  that  the 
charge  was  more  than  a  reasonable  sum  for  the  transportation.  * 

As  to  whether  the  authority  conferred  upon  the  H.  R.  R.  R.  Co.  by  its  charter 
(§  21,  chap.  268,  Laws  of  1831).  "  to  fix,  regulate  and  receive  the  tolls  and 
charges  by  them  to  be  received  for  the  transportation  of  property,"  abro- 
gates, as  to  it,  the  common-law  duty  to  carry  goods  at  a  reasonable  com- 
pensation, and  authorizes  it,  or  its  lessees,  to  charge  what  it  pleases, 
quart. 

(Argued  October  9, 1885  ;  decided  November  24, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  25,  18S3,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintiff's  com- 
plaint on  trial. 

*The  omitted  portion  of  the  opinion  is  taken  up  with  a  consideration  of 
alleged  errors  committed  by  the  referee,  in  rejecting  items  of  expense 
alleged  to  have  been  incurred  by  the  defendants  ;  it  contains  nothing  of 
general  interest. 
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Tin's  action  was  brought  by  plaintiff,  as  assignee  of  the  firm 
of  Slawson  Brothers,  to  recover  an  excess  over  what  was  alleged 
to  be  a  reasonable  charge  for  the  transportation  of  milk  over 
the  Harlem  railroad,  of  which  road  defendant  was  the  lessee. 

The  material  facts  are  stated  in  the  opinion. 

Charles  B.  Myer  for  appellant.  The  defendant,  as  a  com- 
mon carrier,  created  such  by  charter  for  the  sole  purpose  of  serv- 
ing the  public,  was  bound  to  transport  freight  for  reasonable 
compensation.  (Laws  of  1831,  chap.  263,  §  21 ;  Laws  of  1831, 
chap.  270,  §  21;  Tonnelle  v.  Hall,  4  N.  Y.  140;  King  v. 
Pease,  1  Nev.  &  Man.  690;  OUdart  v.  Gladstone,  11  East, 
685  ;  Barrett  v.  S.  <&  D.  B.  B.  Co.,  2  Mann.  &  G.  164;  Nib- 
lett  v.  Pottow,  4  Moore  &  Scott,  595 ;  Parker  v.  Gt.  W.  By. 
Co.,  7  Mann.  &  G.  288 ;  C.  cfe  A.  B.  B.  Co.  v.  Pittsburgh,  1 
Pittsb.  396  ;  Davis*m  v.  Co.  Corner,  18  Minn.  482  ;  Bogers  v. 
Burlington,  3  Wall.  654;  Olcottv.  Supervisors,  16  id.  678; 
B.  i&  M  L.  B.  B.  Co.  v.  Brooks,  60  Me.  569 ;  Alien  v.  Jay, 
id.  121 ;  Munn  y.  Illinois,  94  U.  S.  70 ;  Kimball  v.  B.  d 

A.  li.  B.  Co ,  70  N.  Y.  569 ;  Laws  of  Mass.,  1829,  chaps.  26, 
93 ;  Laws  of  Mass.,  1830,  chap.  4 ;  Casey  v.  Erie  &  JST.  E.  B. 

B.  Co.,  2  Casey,  287 ;  Perrire  v.  C.  cfc  D.  C.  Co.,  9  How. 
184 ;  P.  A  B.  I.  B.  B.  Co.  v  C.  V.  M.  Co.,  68  111.  493 ;  Beek- 
man  v.  S.  tfe  S.  B.  B.  Co.,  3  Paige,  74 ;  B.  B.  Com'rs  v.  P. 
&  0.  C.  B..B.  Co.,  63  Me.  274;  Coram,  v.  I.  B.  B.  Co., 
12  Gray,  187;  Laws  of  Mass.,  1845,  chap.  191 ;  M.  <fe  L.  B. 
B.  Co.  v.  Fish,  33  N.  H.  308 ;  Gt.  W.  B.  B.  Co.  v.  Sutton, 
L.  R.,  4  H.  L.  236 ;  C.  &  A.  B.  B.  Co.  v.  People,  67  111.  17 ; 
McDuffee  v.  B.  B.  Co.,  52  N.  H.  447;  Sanford  v.  C.  B.  B. 
Co.,  12  Harris,  382 ;  Aldnuth  v.  Inglis,  12  East,  537 ;  Munn 
v.  Illinois,  94  U.  S.  70;  Spofford  v.  B.  &  Me.  B.  B.  Co., 
128  Mass.  329 ;  Crouch  v.  Gt.  N.  B.  B.  Co.,  11  Exch.  750.) 
The  statutory  right  to  "  fix  the  charges  "  does  not  permit  the 
exaction  of  unreasonable  rates.  {Parker  v.  G.  W.  B.  B.  Co., 
11  C.  B.  545 ;  Edwards  v.  G.  W.  B.  B.  Co.,  id.  588 ;  Baxen- 
dale  v.  G.  W.  B.  B.  Co.,  16  C.  B.  [N.  S.]  138;  Sutton  v.  G.  W. 
It.  R.  Co.,  3  Ilurlst.  &  Colt.  800 ;  Swan  v.  Williams,  2  Mich. 
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439 ;  a  dk  A.  R.  R.  Co.  v.  People,  67  111.  17 ;  Sloan  v.  P.  R. 
R.  Co.,  61  Mo.  31 ;  Camblos  v.  P.  <&  R.  R.  Co.,  9  Phila.  441 ; 
Ruggles  v.  People,  91  111.  265;  Stewart  v.  K  <&  W.  T.  Co.,  17 
Minn.  391 ;  Slighter -House  Cases,  16  Wall.  48.)  The  legis- 
lature will  not  be  held  to  have  been  8o  indifferent  to  the  trusts 
committed  to  it  as  to  have  granted  arbitrary  control  over  such 
vital  public  interests  to  a  mere  creature  of  the  law.  (R.  R?\ 
Cortirs  v.  P.  db  0.  C.  R.  R.  Co.,  63  Me.  274;  Sanford  v.  cj 
R.  R.  Co.,  12  Harris,  382.)  If  section  21  of  the  charter  of  the 
Harlem  Railroad  Company  is  to  be  construed  as  giving  the 
defendant  the  right  to  exact  whatever  rates  it  arbitrarily  pleases, 
unreasonable  and  extortionate  if  it  pleases,  then  it  is  unconsti- 
tutional. (Const.,  art.  1,  §  6 ;  Murray  v.  H.  L.  Co.,  18  How. 
276 ;  Bouvier's  Law  Diet. ;  Taylor  v.  Porter,  4  Hill,  145 ;  State 
v.  Beswick,  13  R.  I.  211 ;  5  Webster's  Works,  487 ;  Bank  v. 
OJdey,  4  Wheat.  235 ;  State  v.  Simons,  2  Speirs,  761 ;  State  v. 
Doherty,  60  Me.  509 ;  Cooper  v.  Williams,  5  Ohio,  392 ;  Buck- 
ingham v.  Smith,  10  id.  296;  Munn  v.  Illinois,  94  U.  S.  12.) 
The  flarlem  charter  originally  granted  the  power  of  exacting 
exorbitant  rates,  at  the  pleasure  of  the  respondent,  under  the 
la6t  section  of  that  charter,  reserving  to  the  legislature  the  right 
to  alter,  amend  or  repeal  the  same.  That  power  was  repealed 
by  section  9,  chapter  270.  Laws  of  1847,  which  provided  that 
"any  railroad  company  receiving  freight  for  transportation 
shall  be  entitled  to  the  same  rights  and  be  subject  to  the  same 
liabilities  as  common  carriers."  {Root  v.  Ot.  W.  R.  R.  Co., 
45  N.  Y.  532.)  There  was  no  special  service  rendered  by  the 
respondent  beyond  that  which  it  was  required  to  render  under 
its  charter  and  as  a  common  carrier.  (Story  on  Bail.,  §  509  ; 
Ot.  W.  R.  R.  Co.  v.  Hawkins,  18  Mich.  427 ;  Stewart  v.  Erie 
<&  W.  T.  Co.,  17  Minn.  390 ;  Wibert  v.  N.  Y.  cfe  K  R.  R.  Co., 
12  N.  Y.  245 ;  Tierney  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  76  id. 
305 ;  O.  cfe  C.  U.  R.  R.  Co.  v.  Roe,  18  111.  489  ;  Laws  of  1850, 
chap.  140,  §  36.)  The  payments  to  the  respondent,  to  the 
extent  of  the  excess  over  reasonable  rates,  were  not  voluntarily 
made  and  can  be  recovered  back.  (Cowper,  218 ;  2  Stark,  on 
Ev.  66;   Ashley  v.  Reynolds,  2  Esp.  723;   Shaw  v.   Wood- 
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cock ^  7  Barn.  &  Cress.  73 ;  Alter  v.  Backhouse,  3  Mees.  & 
W.  633  ;  Mowatt  v.  Wright,  1  Wend.  360 ;  Chase  v.  Dwinal, 
7   Oreeul.   [Me. J   134;   Ripley  v.    GeLston,    9  Johns.    208; 
Harmony  v.  Bingham,  12  N.  Y.  116 ;  7W*  v.  /cfe,  3  Blatchf. 
C.  C.  249 ,L.<SkT.  A  J*.  Cb.  v.  PaUison,  41  Ind.  313 ;  *&«& 
v:  Williams,  8  Exch.  631 ;  Shepherd  v.  Chewter,  1  Campb.  275 ; 
TFA<?<wfoft  v.  <9W*,  20  Wend.  174 ;    Waite  v.  Leggett,  8  Cow. 
196 ;  Lake  v.  Artisans'  Bk.,  3  Abb.  [N.  S.J  209 ;  Bheel  t. 
Hicks,  25  N.  Y.  291 ;  Chapman  v.  City  of  Brooklyn,  40  id. 
379  ;  Kingston  v.  Eltinge,  id.  395;  Schwinge?*  v.  Hickock,  53 
id.  386;  L.  R,  3  Q.  B.  Div.  144,  147,  150;  L.  R,  App.  Cas. 
1039 ;  Curtis  v.  B.  &  8.  R.  R.  Co.,  18  N.  Y.  544 ;  Lamb  v.  C. 
<&  A.  R.  R.  Co.,  46  id.  289.)  Slawson  Bros,  had  a  right  to  have 
their  milk  transported  by  the  defendant,  and  the  defendant,  as 
a  common  carrier  and  public  functionary,  was  bound  to  carry 
it  for  a  reasonable  rate.  {Parker  v.  Gt.  W.  R.  R.  Co.,  7  Man.  & 
Gran.  292;  Sutton  v.  Gt.  W.  R.  R.  Co.,  L.R,  4  H.  L.  Cas. 
249 ;  a  db  A.  R.  R.  Co.  v.  C  <Sb  V.  W.  C.  Co.,  79  111.  130.) 
No  protest  was  necessary.     (R.  R.  Co.  v.* Zockwood,  17  Wall. 
379;  Swift  v.  U.  S.,  Ill  IT.  S.  22;  McGregor  v.  Erie,  35  N. 
J.  L.  89-113 ;  Peters  v.  R.  R.  Co.,  42  Ohio,  275 ;  M.  &  M.  B. 
Co.  v.  Steiner,  61  Ala.  595 ;  Nelson  v.  H.  B.  R.  R.  Co.,  48 
N.  Y.  499 ;  Zinn  v.  N'  J.  St.  B.  Co.,  49  id.  445 ;  Sloan  v.  P. 
B.  B.  Co.,  61  Mo.  32 ;  Bentley  v.  Bentley,  7  Cow.  701 ;  Pot- 
ter v.  Deyo,   19  Wend.  361 ;  Hanis  v.   White,  81  N.  Y.  547; 
Lamb  v.  C.  &  A.  B.  R.  Co.,  46  id.  289.)     The  respondent  is 
bound  as  a  public  servant,  created  to  perform  a  public  function 
and  solely  for  the  pnrpose  of  serving  the  public,  to  do  bo  im- 
partially and  equally.     (Camblos  v.  P.  <b  R.  R.  R.  Co.,  9 
Phila.  442 ;  S.  E.  Co.  v.  M.  dk  L.  R.  R.  Co.,  8  Fed.  Rep.  799; 
Piddington  v.  S.  E.  R.  Co.,  5  C.  B.  [N.  S.]  112 ;  Peck  v.  N. 
S.  R.  R.  Co.,  10  H.  L.  Cas.  571 ;  Crouch  v.  Gt.  N.  R.  R.  Co., 
11  Exch.  750 ;  C.  B.  &  Q.  B.  B.  Co.  v.  Parks,  18   111.  464.) 
The  fact  that  a  lower  rate  is  charged  one  shipper  than  another 
is  evidence  that  the  higher  rate   is  pro  tanto  unreasonable. 
(Gt.   W.  By.  Co.  v.  Sutton,  L.  R,  6  H.  L.  237 ;  Messenger  v. 
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P.  R.  R.  Co.,  36  N.  J.  L.  411 ;  Piddington  v.  S.  E.  R.  Co.,  5 
O.  B.  [N.  S.]  112.) 

H.  II.  Anderson  for  respondent.  There  being  a  special  con- 
tract no  cause  of  action  existed.  (Story  on  Bailments,  §  543; 
Wells  v.  S.  Nav.  Co.,  2  Comst.  209 ;  Thomas  v.  B.  &  P.  li.  li. 
Co.,  10  Mete.  472;  N.  P.  Co.  v.  B.  db  M.  li.  R.  Co.,  1  Gray, 
270.)  The  defendant  has  full  power  to  fix  the  rate  of  trans- 
portation in  the  absence  of  a  special  agreement.  (Laws  of  1831, 
chap.  328 ;  Laws  of  1846,  chap.  280 ;  Laws  of  1846,  chap.  216, 
§§  17,  23 ;  Laws  of  1850,  chap.  9,  §  3 ;  1  Laws  of  1847,  chap.  270, 
§  9,  p.  298 ;  Laws  of  1850,  chap.  140,  §§  28,  33,  36 ;  2  Laws  of 
1869,  chap.  917,  pp.  23,  99,  §§  4,  8 ;  Laws  of  1874,  chap.  240,  p. 
294;  Fisher  v.  N.  Y.  C.  dk  II.  R.  R.  R.  Co.,  46  N.  Y.  644; 
Grosvenor  v.  Same,  39  id.  34 ;  C>  B.  &  Q.  R.  R.  Co.  v.  Iowa, 
94  U.  S.  [4  Otto]  161.)  The  moneys  were  voluntarily  paid  upon 
a  claim  of  right,  and  they  cannot  be  recovered  back.  The  onus 
is  upon  the  plaintiff  to  show  that  the  money  paid  was  extorted 
from  him  unjustly  by  duress  of  goods.  (Briggs  v.  Boyd,  56 
N.  Y.  289 ;  Flower  v.  Lance,  59  id.  610 ;  Quincey  v.  White,  63 
id.  370 ;  Mowatt  v.  Wright,  1  Wend.  355 ;  Clark  v.  Dutclier, 
9  Hill,  673.)  It  being  shown  that  the  rate  was  known  to  the 
shipper,  as  he  shipped  without  objection,  his  assent  to  the  rate 
charged  is  to  be  implied.  {Nelson,  v.  //.  R.  R.  R.  Co.,  48  N. 
Y.  498;  Grosvenor  v.  N.  T.  C.  R.  R.  Co.,  39  id.  34.) 

Andrews,  J.  We  deem  it  unnecessary  to  consider  the 
the  question  argued  by  counsel,  whether  the  authority  con- 
ferred upon  the  Harlem  Railroad  Company  by  its  charter 
(Laws  of  1831,  chap.  263,  §  21)  to  "  fix,  regulate  and  receive 
the  tolls  and  charges  by  them  to  be  received  for  the  transpor- 
tation of  property,"  etc.,  enables  the  company  or  its  lessees,  as 
claimed  in  behalf  of  the  defendant,  to  charge  what  it  pleases, 
and  abrogates  as  to  them  the  obligation  imposed  upon  com- 
mon carriers  by  the  common  law,  to  carry  goods  delivered  for 
carriage  upon  being  paid  a  reasonable  compensation.  There 
is  certainly  much  authority  against  the  construction  contended 
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for  by  the  defendant.  But  we  are  of  opinion  the  defendant 
is  entitled  to  prevail  in  this  action,  upon  the  ground  that  under 
the  circumstances  proved,  and  assuming  that  there  was  evi- 
dence upon  which  the  jury  might  have  found  that  the  defend- 
ant had  charged,  and  that  Slawson  Bros,  had  paid  more  than  a 
reasonable  sum  for  milk  transportation,  the  payments  were  vol- 
untary and  not  made  under  duress,  or  induced  by  fraud  or  deceit, 
or  under  circumstances  which  entitle  Slawson  Br;os.,  or  their 
assignee,  to  recover  back  the  excess. 

In  general  terms,  the  action  is  brought  to  recover  from  the 
defendant  the  sum  of  $60,000,  which,  the  complaint  alleges, 
was  exacted  from  Slawson  Bros,  by  the  defendant,  between 
December,  1873,  and  December,  1879,  for  the  transportation 
of  milk  from  points  on  the  line  of  the  Harlem  railroad  to  the 
city  of  New  York,  such  sum  being,  as  alleged,  the  excess  paid 
by  Slawson  Bros,  for  such  transportation,  beyond  a  reasonable 
charge,  in  order  to  obtain  possession  of  their  property.  Slaw- 
son Bros,  were  milk  dealers  in  the  city  of  New  York.  Their 
supplies  were  procured  on  the  line  of  the  Harlem  road,  and 
from  1866  to  1879,  the  milk  purchased  by  them  was  trans- 
ported in  cans  on  the  defendant's  road  from  the  place  of  ship- 
ment to  the  city  of  New  York  by  a  special  milk  train,  and  the 
empty  cans  were  returned  over  the  defendant's  road  to  the 
place  of  shipment.  For  this  service  the  defendant,  during 
this  period,  up  to  May,  1877,  charged  a  tariff  rate  of  sixty 
cents  for  every  forty  gallons  of  milk  carried,  and  after  that 
date  a  rate  of  forty-fivc.cents.  It  was  the  custom  of  the  de- 
fendant to  require  dealers  to  pay  the  freight  at  the  time  the 
milk  was  delivered  in  New  York,  but  in  dealing  with  Slawson 
Bros,  this  custom  was  at  times  departed  from  and,  payment 
made  after  delivery.  There  was  never  any  agreement  between 
Slawson  Bros,  and  the  defendant  as  to  the  rate  of  freight  to  be 
charged  or  paid  beyond  what  may  be  implied  from  a  general 
tariff  rate  fixed  by  the  defendant  and  known  to  the  Slawson 
Bros,  and  the  payment  by  Slawson  Bros,  for  the  service  at 
that  rate.     It  was  admitted  on  the  trial  that  Slawson  Bros. 
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paid  the  freight  daily  at  the  tariff  rate  without  making  any  ob- 
jection. The  evidence  is  uncontroverted  that  from  1866  to 
August,  1879,  a  period  of  thirteen  years,  there  were  almost  daily 
shipments  by  Slawson  Bros,  over  the  defendant's  road,  and  not 
only  was  there  no  negotiation  between  the  parties  as  to  the  rate 
of  freight  to  be  charged,  but  there  was  never  any  complaint 
or  remonstrance  on  the  part  of  Slawson  Bros.,  that  the  charge 
was  excessive.  The  firm  shipped  the  milk,  paid  the 
tariff  rate  for  the  transportation,  asking  no  questions  and  ap- 
parently waiving  all  inquiry.  The  complaint  bases  the  right 
to  recover  on  the  ground  of  extortion.  The  extortion,  if  any, 
consists  simply  in  the  fact  that  the  defendant  fixed  an  excessive 
rate,  which  Slawson  Bros,  paid  without  objection.  If  Slawson 
Bros,  are  entitled  to  recover  under  the  circumstances,  then 
every  person  who  at  any  time  within  six  years  before  the  com- 
mencement of  an  action,  has  paid  to  a  carrier  by  rail,  vessel,  or 
other  conveyance,  an  unreasonable  charge  for  the  carriage  of 
goods,  whether  in  one  or  a  thousand  instances,  and,  whether 
the  carrier  is  an  individual  or  a  corporation,  can  maintain  an 
action  to  recover  back  the  excess  paid  beyond  a  reasonable 
charge,  although  he  paid  without  demur,  and  by  not  object- 
ing apparently  assented  at  the  time  to  the  propriety  of  the 
charge.  The  counsel  for  the  plaintiff,  in  his  able  argument, 
cited  cases  from  the  English  courts,  arising  under  what  is 
known  as  the  equality  clause  in  English  railroad  charters, 
and  statutes,  which  in  substance  prohibits  preferential  rates  be- 
tween shippers,  and  requires  equality  of  charge  under  similar 
circumstances.  The  cases  referred  to,  in  general,  were  actions 
brought  by  the  shipper  against  whom  a  discrimination  had  been 
made  in  violation  of  the  act,  to  recover  back  money  exacted 
from  him  as  a  condition  of  carrying  or  delivering  his  goods  in 
excess  of  the  sum  charged  to  other  shippers  for  a  similar  ser- 
vice, and  the  actions  were  maintained,  except  where  the  in- 
equality of  the  charge  was  known  to  the  shipper  or  his  agent 
and  was  paid  without  objection,  in  which  case  it  was  held  that 
the  plaintiff  could  not  recover.  {Evershed  v.  Zotid.  &  N.  W. 
Sickels  — Vol.  LV.  51 


402  Killmeb  v.  N.  Y.  0.  &  H,  R  R  It.  Co.         [Nov., 

Opinion  of  the  Court,  per  Andrews,  J. 

R.  R.  Co.,  L.  R,  3  Q.  B.  Div.  144;  &  G.y  L.  R,  3  App.  Cas. 
1029  ;  Ot.  W.  R.  R.  Co.  v.  Sutton,  3H.&C.  800 ;  8.  C., 
L.  R,  4  H.  L.  Cas.  226 ;  Lancashire  R.  R.  Co.  v.  Gtidlow,  L.  R, 
7  ELL.  Cas.  517;  Parkerv.  Gt.  West.  R.  R.  Co.,7  Man.  &  G. 
253.)  In  those  cases  there  was  a  violation  of  a  specific  statutory 
duty  on  the  part  of  the  railroad  corporation,  and  in  all  of  them 
the  payment  was  made  either  under  protest,  or  in  ignorance  of 
a  fact  which  could  only  bo  known,  in  general,  by  the  corpora- 
tion, and  which  was  concealed  by  the  shipper. 

What  is  a  reasonable  sum  for  transportation  of  goods  on  the 
great  railroad  lines  of  the  country  in  a  given  case  is  often  a 
complex  question,  into  which  enters  many  elements  and  con- 
siderations, and  is  incapable  of  exact  solution.  The  legislature 
has  reserved  in  the  general  act  for  the  formation  of  railroad 
companies,  the  right  to  regulate  the  question  of  freights,  and' 
in  the  charter  of  the  Harlem  railroad  the  right  to  alter,  amend, 
or  repeal  the  same.  (Laws  of  1850,  chap.  140,  §  28,  subd.  9; 
Laws  of  1 831,  chap.  263,  §  18.)  While  this  reservation  of  power 
by  the  legislature  does  not  probably  exclude  the  enforcement  of 
the  common-law  duty  through  an  action  in  behalf  of  an  individ- 
ual injured  by  its  violation,  it  is  a  safeguard  against  any  long-con- 
tinued abuse  and  oppression  on  the  part  of  railroad  corpora- 
tions. But  the  common-law  duty  does  not  preclude  special 
cohtracts  between  railroad  corporations  and  shippers,  regulat- 
ing the  freight  charge,  and  where,  as  in  this  case,  freight  has 
been  carried  for  a  long  course  of  years,  at  schedule  price,  the 
shipper  making  no  objection  and  no  inquiry  as  to  the  reason- 
ableness of  the  charge,  and  when  it  was  his  interest  to  object  if 
the  charge  was  unreasonable,  he  must,  we  think,  be  deemed  to 
have  assented  to  the  charge  as  reasonable,  and  to  have  volun- 
tarily waived  any  objection  thereto.  At  least  the  receipt  by 
the  company  of  the  freight  at  the  tariff  rate,  under  such  cir- 
cumstances, has  no  element  of  extortion.  The  company  is 
doubtless  better  informed  than  the  shipper  as  to  what  would  be 
a  compensatory  or  reasonable  charge,  but  many  of  the  facts 
which  enter  into  the  formation  of  a  judgment  on  the  ques- 
tion are  accessible  to  the  shipper,  and  it  would  not  be  in  accord- 


1885.]  Hebsee  et  al.  v.  Porter.  403 


Statement  of  case. 


aoce  with  general  principles  of  justice  that  he  should  be  per- 
mitted to  forbear  all  means  of  ascertaining  the  truth,  and  after 
the  lapse  of  years  for  the  first  time  open  a  question  which  he 
did  not,  at  the  time  of  the  transaction,  regard  of  sufficient  im- 
portance to  engage  his  attention. 

We  are  of  opinion  that  this  action  cannot  be  maintained. 
The  express  admission  that  the  payments  sought  to  be  recovered,, 
were  made  without  objection,  renders  it  unnecessary  to  consider 
whether  the  small  part  of  the  claim  which  accrued  after  the  ser- 
vice of  the  notice  of  August  20, 1879,  stands  in  any  different 
position  from  the  rest.  There  is  no  evidence  that  the  notice 
was  authorized  by  Slawson  Bros.,  but  if  it  was,  in  view  of  the 
admission,  no  question  arising  upon  the  notice  is  involved  in  the 
case. 

The  judgment  should  be  affirmed. 

All  concur. . 

Judgment  affirmed. 


William  H.  Hersee  et  al.,  Appellants,  v.  Roderick  D.  Porter, 

Respondent. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  898,  §  2)  authorizing  a  tax 
collector  to  levy  an  unpaid  tax  "by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  who  ought  to  pay  the  same,  or  of  any  goods  or 
chattels  in  his  possession,"  refers  to  actual,  physical,  and  not  merely 
legal  or  constructive  possession,  and  an  actual  possession  by  the  consent 
of  the  owner,  although  unaccompanied  by  any  ownership  in  the  pos- 
sessor, is  a  possession  within  the  meaning  of  the  statute. 

The  said  provision  is  not  in  conflict  with  the  provision  of  the  State  Consti- 
tution (Art.  1,  §  6)  declaring  that  no  person  shall  be  deprived  of  prop- 
erty "  without  due  process  of  law  "  and  prohibiting  the  taking  of  private 
property  "  for  public  use  without  just  compensation." 

Accordingly  held,  where  personal  property  which  had  been  mortgaged  and 
which,  after  default  in  payment  of  the  debt  secured,  remained  in  the 
possession  of  the  mortgagor,  he  using  it  the  same  as  before,  was  while  so 
in  his  possession  seized  and  sold  by  a  collector  by  virtue  of  a  tax  warrant 
duly  issued  for  the  collection  of  a  tax  against  him,  that  the  purchaser 
acquired  a  good  title. 

(Submitted  October  12, 1885  ;  decided  November  24, 1885.) 
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Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  the  second  Tuesday  of  June,  1883,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  the  report  of  a 
referee. 

This  action  was  for  the  alleged  conversion  of  certain  per- 
sonal property. 

The  material  facts  are  stated  in  the  opinion. 

G.  A.  Scroggs  for  appellants.  When  the  distraint  and  sale  of 
the  property  described  in  the  complaint  was  made  the  plaintiffs 
were  the  absolute  owners,  and  entitled  to  the  immediate  actual 
possession  thereof.  (Thomas  on  Mort.  445,  509,  510 ;  Brown  v. 
Bennett,  8  Johns.  96 ;  AcJdey  v.  Finch,  7  Cow.  290 ;  Langdon 
v.  Buel,  9  Wend.  80  ;  Ferguson  v.  Lee,  id.  258  ;  Champlin  v. 
Johnson,  39  Barb.  606;  Spraightsv.  Eawley,  39  N.Y.  441;  Far- 
rell  v.  HUdreth,  30  Barb.  178;  Case  v.  Boughton,  11  Wend.  106; 
The  absolute  owner  of  property  is  not  only  entitled  to  the  imme- 
diate possession  of  it,  but  as  such  owner  he  holds  constructively 
the  actual  possession  of  it.  (Gary  v.  Hotaling,  1  Hill,  311 ; 
Ash  v.  Putnam,  id.  302;  10  Wend.  Ill ;  3  N.  T.  506;  11 
Johns.  376  ;  Clark  v.  Skinner,  20  id.  465  ;  Shannon  v.  Shan- 
non, 1  Schoales  &  Lefroy,  324 ;  Barrett  v.  Warren,  3  Hill,  353.) 
The  appellants  were  also  in  possession  as  the  bailors  of  James 
T.  Fulton,  Jr.,  their  bailee  ;  the  possession  was  only  that  of  a 
mere  naked  bailee.  (Fuller  v.  Acker,  1  Hill,  473 ;  2  Blackst. 
Com.  389 ;  Story  on  Bail,  9,  §  4 ;  id.  123,  §  93,  i)  The 
tax  debtor's  possession  of  the  property  was  not  such  a  posses- 
sion as  the  proper  construction  of  the  section  of  the  statute  on 
that  subject  intends  and  requires.  (1  K.  S.  [6th  ed.]  591,  § 7; 
Stockwell  v.  Veitch,  38  Barb.  650 ;  Sharp  v.  Speir,  4  Hill,  76; 
2  Burr.  L.  Die.  349,  811 ;  Thorn  v.  Burling,  11  Johns.  285; 
Barrett  v.  Warren,  3  Hill,  348 ;  Gary  v.  Hotaling,  1  id.  311; 
Ash  v.  Putnam,  id.  302  ;  Boot  v.  Chandler,  10  Wend.  Ill; 
Ely  v.  Ehle,  3  N.  Y.  506,  507 ;  Farrell  v.  HUdreth,  38  Barb. 
178.)  Replevin  would  lie  in  such  a  case.  (Fuller  v.  Acker,  1 
Hill,  473 ;  My  v.  Ehle,  3  Comst.  506 ;  Pangbum  v.  Par- 
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tridge,  7  Johns.  143 ;  Thompson  v.  Button,  14  id.  84;  Clark 
v.  Skinner,  20  id.  465  ;  Denham  v.  Wickef,  3  Wend.  2S0 ; 
Hoot  v.  Chandlery  10  id.  111.)  The  appellants  were  not  in 
privity  with  Fulton,  the  tax  debtor,  in  any  way  in  connection 
with  or  in  relation  to  the  property  seized  by  the  tax  collector. 
Coan  v.  Osgood,  15  Barb.  588 ;  Clark  v.  Skinner,  20  Johns. 
465;  19  Mich.  98;  3  N.  Y.  506.)  The  appellants  were  the 
absolute  owners  of  the  property  seized  by  the  tax  collector  at 
the  time  of  its  seizure,  and  they  were  then,  as  such  owners,  in  the 
constructive  possession  of  it,  (Dudley  v.  Haley,  38  N.  T.  403, 
406 ;  Stanley  v.  Gaylord,  1  Cush.  550.)  Mere  possession  does 
not  warrant  the  presumption  of  ownership.  {Dudley  v.  Haw- 
ley,  30  Barb.  407 ;  Saltus  v.  Everett,  20  Wend.  274.)  Whilst 
prevention  of  the  sale  is  forbidden  by  replevin  or  otherwise, 
the  right  of  the  owner  of  the  property  to  assert  and  enforce 
his  title  to  the  property  sold  by  other  forms  of  action  is  not 
taken  away  by  the  statute.  (People  v.  Albany,  7  Wend.  485 ; 
FuUer  v.  Allen,  7  Abb.  13 ;  Vocht  v.  Reed,  79  111.  491 ;  Ely 
v.  EJue,  3  N.  Y.  509.)  The  statute  is  unconstitutional  and 
void.  (  Wallace  v*  Karlenowefski,  19  Barb.  118 ;  Bloodgood 
v.  M.  &  H.  M.  R.  Co.,  18  Wend.  9;  Taylor  v.  Porter,  4 
Hill,  140 ;  Kent's  Com.  Lect;  20 ;  1  Kent's  Com.  O.  449  ; 
1  R.  L.  [Kent  &  Rad.  ed.]  547.)  It  is  inconsistent  with  the  let- 
ter and  spirit  of  those  express  provisions  of  the  Constitution. 
(Const.,  art.  1,  §§  1,  6 ;  Wynehamer  v.  People,  13  N.  Y.  378, 
401,418,  426;  2  Kent,  12;  Taylor  v.  Porter,  4  Hill,  140*; 
WesierveU  v.  Gregg,  12  N.  Y.  202;  Wilkinson  v.  Zeland,  2 
Pet.  657 ;  Powers  v.  Bergen,  2  Seld.  358 ;  Stewart  v.  Palmer, 
74  N.  Y.  183;  2  Kent's  Com.  340;  53  N.  Y.  245;  Mulligan 
v.  Smith,  8  Pac.  Coast  L.  J.  499 ;  Grant  v.  Courter,  24  Barb. 
232.)  The  appellants  were  not  lawfully  deprived  of  their 
property  by  a  rightful  exercise  of  the  power  of  taxation. 
(Matter  of  Mayor,  etc.,  11  Johns.  77;  Cooley  on  Taxation, 
32 ;  People  v.  Mayor,  etc.,  4  N.  Y.  19 ;  Providence  Bk.  v. 
Billings,  4  Pet.  514 ;  McCuUock  v.  Maryland,  4  Wheat.  428  ; 
Clark  v.  Rochester,  14  How.  183 ;  Colder  v.  Bull,  3  Dall.  386 ; 
Fletcher  v.  Peck,  6  Cranch,  135 ;  Wilkinson  v.  Zeland,  2  Pet. 
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657 ;  Taylor  v.  Porter,  4  Hill,  140  ;  Howard  v.  Moot,  64  N.  Y. 
262 ;  Spraights  v.  Hawley,  39  id.  441 ;  Dubois  v.  Webster,  7 
Hun,  371.)    Taxation  without  an  assessment  and  notice  thereof 
is  a  nullity,  and  all  proceedings  toward  or  in  collecting  a  tax  of  an 
individual  or  his  property,  upon  whom  there  has  been  no  assess- 
ment for  it  and  notice  of  such  assessment,  is  invalid  and  void  for 
want  of  jurisdiction.  (Stewart  v.  Palmer,  74  N.  Y.  183 ;  Cooley 
on  Taxation,  259,  266;'  Philadelphia  v.  Miller,  49  Penn. 
St.  440;  Overmg  v.  Foot,  65  N.  Y.  263;  People  v.  Supervis- 
ors, 70  id.  228 ;  74  id.  183, 191,  193 ;  State  v.  Demorest,  32 
N.  J.  528;  Litchfield  v.  Vernon,  41  id.  123;  4  Oomst.  424; 
74  N.  Y.  189.)    The  right  of  eminent  domain  is  subject  to  the 
constitutional  restriction  —  "nor  shall  private  property  be  taken 
for  public  use  without  just  compensation."     (19  Barb.  118; 
Brevoort  v.  Grace,  53  N.  Y.  245 ;  4  id.  422 ;  Stuart  v.  Palmer, 
74  id.  189 ;  People  v.  Westchester,  4  Barb.  64.)    In  the  case  at 
bar  the  appellant's  property  was  taken  to  pay  Fulton's  tax,  and 
consequently  for  his  use  and  benefit.    (  Varrick  v.  Smith,  5 
Paige,  1 ;  JBrevoo7*t  v.  Grace,  53  N.  Y.  245 ;  Bloodgood  v. 
M.  <&  H.  Ry.  Co.,  18  Wend.  1;  Embury  v.  Conner,  3  N.  Y. 
511 ;  Taylor  v.  Porter,  4  Hill,  140;  Matter  of  Albany  St.,  11 
Wend.  149  ;  Stuart  v.  Palmer,  74  N.  Y.  186;  Sears  v.  Cot- 
ter ell,  5  Mich.  251 ;  Weismer  v.  Village  of  Douglass,  54  N.  Y. 
100  ;  Bertholf  v.   O'Reilly,  74  id.  182.)    The  proceeding,  as 
formulated  above,  is  prescribed  by  the  legislature  for  collecting 
a  tax  of  a  delinquent  tax  payer.    It  is  a  proceeding  judicial  in 
its  nature  —  a  function  which  the  legislature  has  no  right  to 
exercise  in  such  a  case.    {Matter  of  McDonald,  32  Hun,  506 ; 
Kilbourn  v.  Thompson,  103  U.  S.  168 ;  Taylor  v.  Porter,  4 
Hill,  140;  People  v.  Brady,  56  N.  Y.  182;  Const.,  art.  1, 
§  1 ;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Roach,  80  N.  Y.  339;  How- 
ard  v.  Moot,  64  id.  268 ;  Happy  v.  Mosher,  48  id.  313.) 

C  H.  Piper  for  respondent.  The  statute  contemplates  that 
the  goods  and  chattels  of  one  person,  although  he  be  the  abso- 
lute owner  thereof,  may  be  taken  and  sold  to  pay  the  tax  of 
another  person,  providing  the  property  is  in  the  possession  of 
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the  person  who  ought  to  pay  the  tax,  and  no  claim  of  property 
to  be  made  thereto  by  any  other  person  shall  be  available  to 
prevent  a  sale.  (2  R  8.  [7th  ed.]  1008,  §§.2,  4;  Sheldon  v. 
»  Van  Ev&kirk,  4  Comst  477.)  The  plaintiffs  property  was  not 
seized  and  sold  without  due  process  of  law.  {People  v.  Mayor, 
etc.,  4  Comst.  419;  Pauly  v.  Wahie,  29  Hun,  116.) 

Andbews,  J.  The  defendant  claims  title  to  the  horses, 
omnibus  and  baggage  wagon,  for  the  conversion  of  which  this 
action  is  brought  as  purchaser  at  a  sale  thereof  by  the  tax  col- 
lector of  Niagara  Falls,  on  the  30th  day  of  September,  1879,  by 
virtue  of  a  tax  warrant  duly  issued  for  the  collection  of  a  tax 
assessed  on  the  real  estate  of  one  Fulton  in  said  village,  used 
for  hotel  purposes,  for  the  sum  of  $398.96,  the  sale  having  been 
made  by  the  collector  pursuant  to  said  warrant  to  satisfy 
the  tax.  The  property  on  and  prior  to  October  i±,  1877, 
was  owned  by  Fulton,  and  was  used  by  him  in  connection  with 
his  hotel  business.  On  that  day  it  was  mortgaged  to  the  plain- 
tiffs to  secure  a  debt  owing  by  him  to  them,  and  the  mortgage 
by  its  terms  became  due  October  1,  1878.  Fulton  made 
default  in  the  payment  of  the  mortgage  debt,  but  he  continued 
in  possession  of  the  mortgaged  property  after  default,  as  before, 
using  it  in  connection  with  his  business,  until  its  seizure  by  the 
tax  collector  under  the  warrant.  On  the  sale  the  plaintiffs  gave 
public  notice  that  they  were  the  owners  of  the  property,  and 
that  it  could  not  be  lawfully  sold  for  the  tax  against  Fulton. 
This  presents  the  only  question  in  the  case. 

The  defendant  justifies  the  levy  and  6ale  under  the  provision 
of  the  Revised  Statutes  (1  R  S.  398,  §  2),  which  is  as  fol- 
lows :  "  In  case  any  person  shall  neglect  or  refuse  to  pay  thp 
tax  imposed  on  him,  the  collector  shall  levy  the  same  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person  who 
ought  to  pay  the  same,  or  of  any  goods  and  chattels  in  his 
possession,  wheresoever  the  same  may  be  foiind  within  the  dis- 
trict of  the  collector ;  and  no  claim  of  property  to  be  made 
thereto  by  any  other  person,  shall  be  available  to  prevent  a 
6ale."    It  is  claimed  on  behalf  of  the  plaintiffs  that  Fulton  at 
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the  time  of  the  levy  and  sale  by  the  tax  collector  was  not  in 
possession  of  the  property  within  the  meaning  of  the  statute, 
and  second,  that  if  he  had  possession  within  the  statute,  the 
property  was  in  the  plaintiffs,  and  that  the  statute  so  far  as  it 
authorizes  the  sale  of  the  property  of  one  person  to  satisfy  a 
tax  against  another  is  unconstitutional  and  void.  The 
claim  that  the  plaintiffs,  upon  default  of  the  mortgagor  to 
pay  the  mortgage  debt,  became  the  absolute  owners  of  the 
mortgaged  chattels,  and  that  in  the  absence  of  any  special 
agreement  changing  the  relation,  the  possession  of  Fulton  after 
that  time  was  that  of  a  mere  naked  bailee,  cannot  be  success- 
fully  controverted.  {Fuller  v.  Acker,  1  Hill,  473.)  It  is  also 
true  that  the  general  owner  of  personal  property  is  deemed 
constructively  in  possession,  although  the  actual  custody  may 
be  that  of  an  agent,  servant,  or  bailee.  This  principle  is  fre- 
quently applied  in  determining  who  are  proper  parties  to 
actions,  and  in  administering  remedies.  But  the  statute  in 
question  evidently  refers  to  actual  physical  possession,  and 
not  to  mere  legal  or  constructive  possession,  and  an  actual  pos- 
session by  the  consent  of  the  owner,  although  unaccompanied 
with  any  ownership  in  the  possessor,  is  a  possession  within  the 
meaning  of  the  statute.  It  is  not  necessary  in  this  case  to  draw 
a  distinction  between  it  and  cases  where  the  property  may  be  tem- 
porarily on  the  premises  of  another5,  for  the  owner's  purposes  or 
without  his  consent.  In  this  case  the  plaintiff  permitted  Ful- 
ton to  continue  in  possession  and  use  the  property  after  default, 
up  to  the  time  of  the  levy,  a  period  of  nearly  a  year,  without 
any  ostensible  change  in  the  character  of  his  possession.  We 
think  there  can  be  no  doubt  that  the  property  was  in  his  pos- 
session within  the  meaning  of  the  statute  at  the  time  of  the 
levy.    lX 

The  principal  ground  upon  which  the  counsel  for  the  plain- 
tiffs relies  for  the  reversal  of  the  judgment,  is,  that  the  statute 
is  unconstitutional.  The  argument  has  been  presented  by  the 
learned  counsel  for  the  plaintiffs  with  great  elaboration  and 
ability  but  we  deem  it  unnecessary  to  follow  it  in  detail.  It  is 
claimed  that  legislative  authority  to  seize  and  sell  the  property 
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of  A.  to  pay  the  tax  of  B.  is  not  due  process  of  law,  and  also 
that  it  violates  the  constitutional  injunction  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation. 
(Const.,  art.  1,  §  6.)  Confining  the  proposition  to  this  bare 
statement,  its  correctness  may  be  admitted.  But  the  statute 
in  question  adds  the  additional  prerequisite  or  condition,  that 
to  authorize  the  property  of  A.  to  be  taken  for  a  tax  against 
B.  the  property  must  be  in  the  possession  of  B.  at  the  time  of 
the  taking  or  rather,  the  statute  does  not  inquire  whether  the 
legal  title  is  in  A.  or  B.  but  it  conclusively  adjudges  it  to  be  in 
the  person  taxed  for  the  purposes  of  seizure  and  sale,  provided 
it  is  in  his  possession.  For  the  purpose  of  collecting  the  tax, 
the  actual  ownership,  in  contemplation  of  the  statute,  follows 
the  actual  possession.  The  possession  under  the  statute  is  not 
,  merely  a  badge  of  ownership,  it  is  title,  so  as  to  subject  the  prop- 
erty to  seizure  and  sale  for  a  tax  against  the  possessor.  Is  the 
statute  a  violation  of  any  constitutional  guaranty?  It  has 
a  very  close  analogy  in  the  common-law  proceeding  of  dis- 
tress for  rent,  which  permitted  the  distraint  of  the  property 
of  a  stranger  found  on  the  demised  premises.  The  law  of  dis- 
tress for  rent  was  the  law  of  this  State  up  to  1846.  The  principle 
that  the  property  of  a  stranger  on  the  demised  premises,  might 
be  distrained  was  always  recognized  in  our  legislation,  although 
its  rigor  was  relaxed  and  its  hardships  mitigated  from  time  to 
time  by  qualifications  and  exceptions.  (2  E.  S.  502,  §  14.)  I 
am  not  aware  that  the  constitutionality  of  this  feature  of 
the  law  was  ever  questioned.  Its  validity  has  frequently 
been  assumed  by  the  courts.  (Holt  v.  Johnson,  14  Johns.  425; 
Spencer  v.  J/'  Cowen,  13  Wend.  256 ;  GWtiert  v.  Moody y  17 
id.  354.)  It  is  to  be  observed  that  this  stringent  remedy  was 
permitted  to  enforce  obligations  between  individuals.  The 
similar  remedy  given  by  the  tax  laws  is  to  enforce  the  sovereign 
and  indispensable  power  of  taxation.  The  section  of  the  Re 
vised  Statutes  now  in  question,  was  not  an  introduction  by  the 
revisers  of  a  new  remedy  for  the  collection  of  taxes.  The  au- 
thority to  seize  and  sell  any  property  in  the  possession  of  a 
person  taxed,  for  the  payment  of  the  tax,  has  been  a  part  of 
Sickels — Vol.  LV.  52 
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the  statute  law  of  the  State  since  1801.  A  provision  in  almost 
identical  words  with  the  section  in  the  Revised  Statutes,  is 
found  in  the  act  entitled  "An  act  for  the  assessment  and 
collection  of  taxes,' '  passed  in  that  year  (Laws  of  1801,  chap. 
178,  §  10)  and  from  that  time  to  this  has  been  a  part  of  the 
statute  law.  For  more  than  three-quarters  of  a  century  this 
provision  has  been  on  the  statute  books,  and  we  may  reasonably 
assume  has  been  frequently  enforced,  but  its  validity  has  never, 
so  far  as  we  know,  been  challenged  in  the  courts.  The  prin- 
ciple upon  which  the  statute  is  founded  has  been  impliedly 
affirmed  in  two  cases,  although  in  neither  was  the  precise  ques- 
tion in  judgment.  (Sheldon  v.  Van  Buskvrhy  2  N.  Y.  473 ; 
Lake  Shore  R.  R.  Go.  v.  Roach,  80  id.  339.)  In  view  of 
this  long  continued  acquiescence  by  the  executive,  legisla- 
tive and  judicial  departments  of  the  government  in  the  legis- 
lation now  in  question,  the  court  would  not,  we  think,  be 
justified  in  departing  from  the  common  understanding  that 
the  statute  authority  to  seiie  any  property  in  the  possession 
of  a  person  taxed,  for  the  payment  of  the  tax,  justifies  Jhe 
seizure  and  sale  of  the  property  of  a  third  person  so  situated. 
Each  individual  in  the  community  has  notice  of  the  law,  and  is 
presumed  to  understand  that  if  his  chattels  are  by  his  consent 
or  permission  in  the  possession  of  another,  they  can  be  taken 
for  a  tax  against  the  person  in  possession.  The  law  was  prob- 
ably framed  to  prevent  fraud  and  collusion,  and  disputes  as  to 
title,  and  each  individual  in  the  community  may  be  assumed 
to  have  consented  that  his  property  shall  be  subject  to  the 
right  of  the  State  in  this  way  to  enforce  the  power  of  taxation. 
The  State  only  receives  the  sum  to  which  it  is  entitled.  As 
between  the  owner  of  the  property  seized  and  the  person 
taxed,  the  latter  ought  to  have  paid  the  tax,  and  we  see  no 
reason  to  doubt  that  if  payment  is  enforced  out  of  another's 
property  in  his  possession,  the  true  owner  has  a  remedy  against 
the  person  who  ought  to  have  paid  it.  The  question  of  the 
constitutionality  of  a  similar  statute  was  considered  and  decided 
in  Michigan,  in  the  case  of  Sears  v.  CottreU  (5  Mich.  251),  and 
the  court,  one  judge  dissenting,  affirmed  its  constitutionality. 
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The  proceeding  in  the  case  before  us  was  an  execution  of  a 
power  of  government  in  respect  to  taxation,  and  although  the 
right  to  take  the  plaintiffs  property  for  the  tax  was  not  ad- 
judged in  a  judicial  proceeding,  the  act  of  the  legislature,  and 
the  acts  of  the  administrative  officers  thereunder,  is,  we  think, 
due  process  of  law  within  the  meaning  of  the  Constitution. 
The  plaintiffs  property  was  not  taken  by  the  right  of  eminent 
domain,  but  under  the  taxing  power,  and  no  question,  there- 
fore, arises  under  the  clause  of  the  Constitution  prohibiting  the 
taking  of  private  property  for  public  use,  without  just  com- 
pensation.   {People  v.  Mayor j  etc.,  4  N.  Y.  419.) 

The  judgment  should  be  affirmed. 

.AH  concur. 

Judgment  affirmed. 


Ajx>lph  Hkrmank,  Respondent,  v.  The  Niagara  Fire  Inbur-  m  |^| 
anoe  Company,  Appellant.  tCo^h 

100    4I|I 

The  authority  of  a  broker,  who  is  not  a  general  agent  to  place  and  man-      128  44s\ 
age  insurance  on  his  principal's  property,  but  is  specially  employed  to  **• 

procure  insurance  on  certain  property,  terminates  with  the  procurement 
of  the  policy ;  no  authority  can  be  implied  from  the  original  employment 
to  discharge  the  contract. 

Plaintiff  authorized  E.  &  B.,  insurance  brokers,  to  procure  insurance  on 
certain  property  for  a  sum  specified  ;  they  procured  a  policy  from  defend- 
ant, which  was  delivered  to  plaintiff ;  it  contained  a  clause  giving  the 
company  the  right  to  terminate  the  insurance  "  on  giving  notice  to  that 
effect/'  Defendant  directed  its  agents  to  cancel  the  policy;  they  notified 
K.  &  B.  of  this  fact,  and  arranged  with  them  to  issue  a  policy  in  an- 
other company  to  take  the  place  of  defendant's  policy.  E.  &  B.  agreed 
to  procure  said  policy  from  defendant,  and  thereupon  defendant's  agent 
wrote  a  policy  in  another  company.  Plaintiff  had  no  knowledge  or  in- 
formation as  to  this  arrangement  until  after  a  loss,  and  had  the  original 
policy  in  his  possession.  Held,  that  the  notice  to  K.  &  B.  was  not  notice 
to  plaintiff,  and  the  transaction  did  not  operate  as  a  cancellation  of  de- 
fendant's policy. 

8.  0.  Co.  v.  T.  Ins.  Co.  (64  N.  T.  85),  distinguished. 
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A  clause  in  the  policy  declared  that  any  person  other  than  the  assured 
procuring  the  policy  should  be  deemed  an  agent  of  the  assured,  not  of 
the  company,  "in  any  transaction  relating  to  th.is  insurance."  Held, 
that  this  did  not  constitute  E.  &  B.  continuing  agents,  or  make  the 
notice  to  them  binding  upon  plaintiff. 

Plaintiff  resided  in  New  York  ;  the  property  insured  was  in  Troy.  Defend- 
ant gave  evidence  tending  to  show  a  local  custom  in  Troy,  that  notice  of 
cancellation  may  be  given  to  the  broker  who  procures  the  insurance. 
This  custom  was  unknown  to  plaintiff,  Held,  that  the  custom  was  inad- 
missible to  control  or  affect  the  contract. 

The  policy  required  notice  of  a  loss  to  be  served  forthwith  on  the  company; 
it  accepted  final  proof  of  loss  without  objection  that  thi9  condition  had 
not  been  complied  with,  basing  its  refusal  to  pay  on  the  ground  that  the 
policy  had  been  canceled.  Defendant's  agent  was  at  the  fire,  and  its 
officers  knew  of  it  soon  after.  Held,  that  a  strict  compliance  with  the 
provision  was  waived. 

(Argued  October  15, 1885  ;  decided  November  24,  1885.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  Juno  5,  1883,  which  overruled  de- 
fendant's exceptions  and  directed  judgment  upon  a  verdict. 

This  action  was  upon  a  policy  of  fire  insurance.  The  mate- 
rial facts  are  stated  in  the  opinion. 

WtUiam  AUen  Butler  for  appellant.'  The  position  of 
the  plaintiff  that  Kennedy  &  Buell  were  not  his  agents 
in  respect  to  the  insurance  after  the  policy  had  been  deliv- 
ered by  them  to  him  is  untenable.  (Standard  O.  Co.  v. 
T.  Ins.  Co.,  64  N.  T.  85.)  The  agency  of  Kennedy  &  Buell 
must,  therefore,  be  regarded  as  a  continuing  one  in  reference 
to  the  insurance.  The  express  provision  in  the  policy  that  the 
person  procuring  the  insurance  shall  be  deemed  the  agent  of 
the  insured  in  any  transaction  relating  to  the  insurance  has 
been  upheld  by  this  court.  (Bohriack  v.  O.  Ins.  Co.,  62  K. 
Y.  47;  Alexander  v.  Same,  66  id.  464  ;  Whited  v.  Same,  76 
id.  415.)  The  notice  of  loss  to  be  given  forthwith,  required  by 
the  policy,  was  a  condition  precedent  to  be  performed  by  plain- 
tiff, without  proof  of  which  he  cannot  recover.     (Inman  v. 


■\ 
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W.  F.  Ins.  Co.,  12  Wend.  452 ;  Brink  v.  Hanover  F.  Ins.  Co., 
80  N.  Y.  108 ;  Goodwin  v.  Mass.  Mut.  Ins.  Co.,  73  id.  480 ; 
Sherwood  v.  A.  Ins.  Co.,  10  Hun,  593.) 

N.  B.  Hoxie  for  respondent.  Such  agency  of  Kennedy  & 
Buell,  as  existed  in  reference  to  the  policy  in  suit,  was  one  that 
the  law  infers  from  the  receipt  and  retention  by  the  plaintiff 
of  the  policy  thus  procured,  and  it  naturally  would  and  did 
terminate  when  the  policy  had  been  delivered  to  plaintiff  and 
the  premium  paid  by  him.  (May  on  Ins.,  §  138 ;  Hodge  v. 
Security  Ins.  Co.,  33  Hun,  587.)  The  possession  of  the  policy 
was  sufficient  evidence  of  his  authority  and  agency  to  cancel  or 
modify  it.  (  Whited  v.  Germania  Ins.  Co.,  76  N.  T.  415 ; 
109  U.  S.  278 ;  Van  Valkenburgh  v.  Lenox  Ins.  Co.,  51  N.  T. 
465 ;  Nat.  F.  Ins.  Co.  v.  Isett,  14  Rep.  378  ;  Adams  v.  M.  <& 
I.  Co.,  12  Ins.  L.  J.  787 ;  Tehler  v.  N.  O.  Ins.  Co.,  14  id. 
734;  S.  0.  Co.  v.  T.  Ins.  Co.,  64  N.  T.  85  ;  CoUender  v.  Bins- 
more,  55  id.  200.)  An  insurance  company  will  be  held  to 
an  exact  and  full  compliance  with  this  condition  if  it  is  sought 
to  be  availed  of.  {McLean  v.  B.  Ins.  Co.,  3  Lans.  421 ; 
Gait  v.  JT.  P.  I.  Co.,  25  Barb.  189 ;  May  on  Ins.,  §  67 ;  Wood 
on  Ins.  106  ;  RunJde  v.  C.  Ins.  Co.,  11  Ins.  L.  J.  94.)  If  the 
exchange  of  the  policy  of  the  Insurance  Company  of  North 
America  for  defendant's  policy  had  been  consummated,  that 
would  not  have  been  a  refunding  of  the  premium.  The  pre- 
mium was  paid  in  money  and  could  be  refunded  only  in  money. 
{Hathorn  v.  Germania  Ins.  Co.,  55  Barb,  28 ;  F.  Ins.  Co.  v. 
Marsey,  33  Penn.  St.  221 ;  Hollingsworth  v.  G.  I.  Co.,  45  Ga. 
294 ;  jEtna  Ins.  Co.  v.  Maguire,  51  111.  342.)  The  policy  of 
the  Insurance  Company  of  North  America  was  inchoate  and  con- 
ditional while  that  of  the  defendant  was  absolute,  it  was  not  in 
any  just  sense  a  fair  and  equal  substitute  for  that  of  the  defend- 
ant. {Lapin  v.  Charter  Oak  Ins.  Co.,  58  Barb.  325  ;  Graham 
v.  Phoenix  Ins.  Co.,  77  N.  T.  171.)  When  an  insurer,  with 
knowledge  of  a  claim  made  under  a  policy,  rests  his  defense 
exclusively  upon  other  grounds,  he  is  treated  as  having  waived 
all  objections  to  the  seasonableness  or  sufficiency  of  notice  or 
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proofs  of  loss,  and  cannot  afterward  avail  himself  of  defects 
therein,  (State  Ins.  Co.  v.  Maacheus,  9  Vroom,  564 ;  Wood  on 
Ins.  726,  §  420.) 

Andrews,  J.    ^Regarding  the  evidence  in  the  most  favor- 
able light  for  the  defendant,  the  authority  conferred  by  the 
plaintiff  on  Kennedy  &  Buell,  was  to  procure  insurance  to  the 
extent  of  $8,500  upon  the  plaintiffs  factory  building,  and  the 
machinery  and  f  arniture  therein,  in  the  city  of  Troy,  either  in 
companies  which  they  represented  as  agents,  or  in  other  com- 
panies.   In  execution  of  this  authority  Kennedy  &  Buell  in 
the  first  instance,  placed  the  entire  insurance  in  their  own  com- 
panies.    Subsequently,  on  some  of  the  companies  refusing  to 
carry  the  risk,  they  procured  the  defendant,  through  Kelly  & 
Knox,  its  agents,  to  issue  the  policy  in  question,  in  place  of 
the  policies  which  had  been  canceled.     The  defendant's  policy 
was  dated  February  11,  1880,  and  was  for  the  period  of  one 
year.     The  plaintiff  resided  in  the  city  of  New  York,  and  the 
firms  of  Kennedy  &  Buell. and  Kelly  &  Knox,  in  the  city  of  Troy. 
Upon  the  receipt  by  Kennedy  &  Buell  of  the  defendant's 
policy  from  Kelly  &  Knox,  the  former  firm  forwarded  it  to 
the  plaintiff  in  New  York,  and  it  remained  in  his  possession 
until  after  the  fire.     There  was  no  transaction  between  the 
plaintiff  and  Kennedy  &  Buell  subsequent  to  the  forwarding 
of  the  policy,  except  the  payment  by  the  plaintiff  to  them  of  a 
premium  account,  which  included  the  premium  on  defendant's 
policy.     The  principal  question  in  the  case  arises  on  the  defense 
of  cancellation.     The  policy  provides  that  the  company  may 
terminate  the  insurance  "  on  giving  notice  to  that  effect  and 
refunding  a  ratable  proportion  of  the  premium  for  the  unex- 
pired term."    The  defendant  prior  to  March  16, 1880,  directed 
Kelly  &  Knox  to  cancel  the  policy.     On  that  day  they  notified 
Kennedy  &  Buell  of  this  fact,  and  an  arrangement  was  made 
between  the  two  firms,  that  Kelly  <fe  Knox  should  issue  a  policy 
in  another  company,  to  take  the  place  of  the  defendant's  policy, 
and  that  Kennedy  &  Buell  should  procure  from  the  plaintiff  the 
policy  in  question  and  deliver  it  to  Kelly  &  Knox.    Kelly  & 
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Knox  thereupon  wrote  a  policy  in  the  Insurance  Company  of 
North  America,  and  sent  it  to  Kennedy  &  Baell,  and  the  return 
premium  on  the  defendant's  policy,  and  the  premium  on  the 
new  policy  were  adjusted  by  entries  in  the  mutual  accounts 
of  the  two  firms.  The  fire  occurred  March  20,  1880.  The 
defendant's  policy  was  then  in  the  plaintiffs  possession, 
and  he  had  no  knowledge  or  information  of  the  transac- 
tion in  respect  to  the  cancellation,  until  after  the  fire.  We 
are  of  opinion  that  that  transaction  did  not  operate  as  a  can- 
cellation of  the  defendant's  policy.  The  defendant  reserved 
the  right  to  cancel  the  policy  on  notice  to  the  insured.  This 
condition  would  be  satisfied  by  personal  notice  to  the  plaintiff, 
or  to  an  agent  authorized  to  receive  it.  But  the  authority  of  a 
broker  employed  to  procure  insurance  for  his  principal,  such 
broker  not  being  a  general  agent  to  place  and  manage  insurance 
on  his  principal's  property,  terminates  with  the  procurement  of 
the  policy.  It  cannot  in  reason  be  held  to  continue  after  the 
insurance  has  been  procured,  and  the  policy  has  been  delivered 
to  the  principal.  An  agent  to  procure  a  contract,  has  no  power 
to  discharge  it  implied  from  the  original  authority  merely.  If 
he  possesses  that  power,  it  arises  from  some  actual  or  apparent 
authority  superadded  to  the  mere  power  to  enter  into  the  con- 
tract. In  this  case  Kennedy  &  Buell  had  no  general  authority 
to  represent  the  plaintiff  in  all  matters  relating  to  the  insurance 
as  did  the  agent  in  the  case  of  Standard  Oil  Co.  v.  Triumph 
Ins.  Co.  (64  N.  Y.  85),  nor  had  they  any  apparent  authority  to 
accept  notice  of  cancellation.  The  defendant's  agent,  when  the 
transaction  of  March  16,  1880,  took  place,  knew  that  Kennedy 
&  Buell  had  sent  the  policy  to  the  plaintiff  in  New  York,  and 
that  it  was  then  in  His  possession.  The  defendant  relies  upon 
a  special  clause  in  the  policy  which  declares  that  "  it  is  a  part  of 
this  contract  that  any  person,  other  than  the  assured,  who  may 
have  procured  this  insurance  to  be  taken  by  this  company,  shall 
be  deemed  the  agent  of  the  assured  named  in  the  policy,  and 
not  of  this  company,  under  any  circumstances  whatever,  or  in 
any  transaction  relating  to  this  insurance."  This  clause  was 
primarily  intended,   no  doubt,  to  define  the  relation  of  the 
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insured  to  a  person  who  applied  for  and  procured  the  insurance, 
in  a  case  where  the  same  person  was  also  agent  for  the  insurer 
in  taking  risks  and  soliciting  insurance ;  or,  in  other  words,  in 
a  case  of  double  agency.  The  obvious  meaning  of  the  clause  is 
that  the  person  procuring  the  insurance  shall,  in  respect  to  that 
matter,  be  deemed  the  agent  of  the  insured ;  whatever  his  re- 
lations to  the  company  in  other  respects  may  be,  and  that  in 
any  transactions  in  respect  to  the  particular  insurance,  he 
shall  not  be  deemed  the  agent  of  the  company,  by  reason 
of  such  other  relations.  But  it  does  not  declare  that  in  all 
transactions  relating  to  the  insurance,  after  the  inception  of  the 
contract,  he  shall  be  deemed  the  agent  of  the  insured,  but  only 
that  in  respect  to  such  other  matters  or  transactions  he  shall 
not  be  deemed  the  agent  of  the  company.  The  agent  procuring 
the  insurance  may,  in  a  given  case,  be  the  agent  of  the  insured 
in  transactions  subsequent  to  the  inception  of  the  policy,  but 
this  would  depend  upon  his  actual  authority.  The  special 
clause  does  not  purport  to  constitute  him  a  continuing  agent, 
and  such  a  construction  would  be  very  unreasonable.  This 
clause  has  been  construed  in  several  cases  in  substantial  accord 
with  the  views  here  expressed.  {Grace  v.  Am.  Cen.  Ins.  Co., 
109  U.  S.  278;  White  v.  Conn.  Fire  Ins.  Co.,  120  Mass.  330; 
Adams  v.  Man.  &  Build.  Ins.  Co.,  12  Ins.  L.  J.  787.) 
The  local  custom  in  Troy,  that  notice  of  cancellation  may 
be  given  to  the  broker  who  procures  the  insurance,  was 
unknown  to  the  plaintiff,  and  in  so  far  as-  it  assumes  to 
make  the  broker  an  agent  of  the  insured  to  receive  notice  of 
cancellation,  although  he  had  no  such  authority  in  fact,  it  is  an 
attempt  to  override  the  legal  construction  of  the  contract,  and 
was  inadmissible  to  control  it.  The  point  that  there  was  no 
forthwith  service  of  notice  of  the  fire,  as  provided  in  the  policy, 
is  answered  by  the  fact  that  the  defendant  accepted  the  formal 
proofs  of  loss,  and  placed  its  refusal  to  pay  the  insurance  on  the 
ground  that  the  policy  had  been  canceled.  The  defendant's 
agent  was  at  the  fire.  The  company's  general  officers  knew  of 
the  fire  soon  after  it  happened.  It  needs  but  little  evidence, 
under  such  circumstances,  to  justify  the  conclusion  that  the 
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insurer  had  waived  strict  compliance  with  the  provision  as  to 
notice. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Benjamin  Griffey  et  al.,  Respondents,  v.  The  New  York      fuo  -»i7j 
Central  Insurance  Company,  Appellant.  100  41? 

187    615 

A  provision  in  a  policy  of  fire  insurance,  entailing  a  forfeiture  or  limiting      j<J0  417J 

liability,  should  receive  a  strict  construction;  it  may  not  be  extended  by       ™ 

interpretation  so  as  to  include  a  case  not  clearly  within  the  words.  If 
the  words  are  of  doubtful  meaning,  or  susceptible  of  two  interpretations, 
they  should  be  construed  to  uphold  rather  than  to  avoid  the  policy. 

A  policy  of  fire  insurance  contained  a  clause  to  the  effect  that  if  the  insured 
property  shall  be  sold  or  transferred,  or  any  change  take  place  in  title  or 
possession,  "  or  if  this  policy  shall  be  assigned  before  a  loss  without  the 
consent  of  the  company  indorsed  thereon,"  the  policy  shall  be  void. 
Held,  that  the  clause  simply  prohibited  an  absolute  assignment  of  the 
whole  policy,  and  that  a  transfer  of  it  by  way  of  pledge  or  security  for 
a  special  and  temporary  purpose  —  for  instance,  a  transfer  aB  collateral 
security  for  a  debt  —  was  not  within  the  prohibition. 

Smith  v.  8.  0.  M.  F.  Ins.  Co.  (1  Hill,  497) ;  Savage  v.  H.  Ins.  Co.  (52  N.  Y. 
602) ;  Ferree  v.  0.  Ins.  Co.  (67  Penn.  St.  873),  distinguished. 

The  policy  contained  a  clause  authorizing  the  company  to  terminate  it  at  its 
option  "on  giving  notice  to  that  effect,  and  refunding  a  ratable  propor- 
tion of  the  premium  for  the  unexpired  time. "  The  company  notified  the 
insured  before  a  loss  of  its  desire  to  cancel  the  policy,  and  asked  to  have 
the  policy  returned,  promising,  when  this  was  done,  "  to  remit  to  them 
the  return  premium."  ffeldy  that  thiB  was  not  sufficient  to  cancel  the 
policy;  that  the  company  had  no  right  to  require  a  return  of  the  policy, 
or  to  require  the  insured  to  take  any  step  in  the  matter  ;  that  notice  of 
cancellation  and  actual  payment  or  tender  of  the  sum  to  be  returned  would 
alone  Buffice. 

Under  a  provision  of  a  policy  requiring  the  insured  M  forthwith"  to  give 
notice  of  loss,  it  is  enough  if  he  act  in  the  matter  with  diligence,  and 
give  the  notice  without  unnecessary  delay. 

When,  therefore,  it  appeared  that  the  fire  occurred  August  80th;  that  a 
bank,  to  whom  the  policy  had  been  transferred  as  collateral,  gave  notice 
of  it  on  September  1st,  and  the  insured  also  gave  notice  on  or  before 
Sickel8  —  Vol.LV.  53 
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September  4th ;  that  one  of  the  intermediate  days  was  Sunday,  and  dur- 
ing the  others  the  insured  was  busy  with  the  adjusters  of  various  insur- 
ance companies  concerned  in  the  loss,  —  Held,  that  a  failure  to  comply 
with  the  provision  was  not  shown  as  matter  of  law;  that  at  least  it  was 
a  question  of  fact  for  the  jury,  as  to  whether  due  diligence  was  exercised 

(Submitted  October  14,  1885  ;  decided  November  24. 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  the  second  Tuesday  of  June,  1883,  which  denied  a  motion 
for  a  new  trial,  and  directed  judgment  upon  a  verdict.  (Mem. 
of  decision  below,  30  Hun,  299.) 

This  was  an  action  upon  a  policy  of  fire  insurance  issued 
on  the  18th  of  December,  1878,  by  which  plaintiffs  were 
insured  by  the  defendant  against  loss  by  fire,  on  certain  de- 
scribed property.  Plaintiffs  also  held  policies  of  like  character 
issued  by  other  companies,  to  the  amount,  including  the  one  in 
question,  of  $16,000.  On  the  26th  of  February,  1879,  they 
delivered  to  the  Lewisburg  National  Bank  all  the  policies  and 
a  written  instrument,  of  which,  so  far  as  is  material,  the  follow- 
ing is  a  copy. 

"We  hereby  transfer  the  following  insurance  policies, 
amounting  to  16,000,  to  the  Lewisburg  National  Bank,  as  col- 
lateral security  for  claims  said  bank  holds  against  us,  and  that 
in  case  of  loss  by  fire,  to  any  of  our  properties  insured  in  the 
following  companies,  6hall  be  payable  to  said  Lewisburg 
National  Bank,  as  their  claim  against  us  may  appear,"  naming 
the  policies  referred  to.  The  consent  of  the  defendant  was 
not  indorsed  upon  the  policy,  nor  does  it  appear  to  have  been 
given  or  asked  for.  The  property  was  damaged  by  fire  in 
August,  1879,  and  afterward,  but  before  suit  brought,  the 
claims  of  the  bank  were  paid  in  full  by  the  plaintiffs,  and  the 
policies  with  the  written  transfer  returned  to  them. 

The  defendant  alleged  by  its  answer,  1.  That  the  policy  was 
canceled  by  it  before  the  fire.  2.  That  it  was  assigned  with- 
out its  consent.  3.  That  notice  of  the  fire  and  proofs  of  loss 
were  not  given  in  pursuance  of  the  terms  on  which  the  policy 
was  issued. 
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The  policy  contained  the  following  provisions : 

"  If  the  insured  property  be  sold  or  transferred,  or  any  change 
take  place  in  title  or  possession,  except  by  succession  by  reason 
of  the  death  of  the  insured,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance,  or  if  the 
property  shall  hereafter  be  incumbered  by  judgment  or  other- 
wise, or  if  this  policy  shall  be  assigned  before  a  loss  withoiit 
the  consent  of  the  company  indorsed  hereon,  then,  and  in 
every  such  case,  this  policy  shall  be  void.  This  insurance  may 
be  terminated  at  any  time  at  the  request  of  the  assured,  in 
which  case  the  company  shall  retain  only  the  customary  short 
rates  for  the  time  the  policy  has  been  in  force.  The  insurance 
may  also  be  terminated  at  any  time  at  the  option  of  the  com- 
pany on  giving  notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium  for  the  unexpired  time  of  this  pol- 
icy. Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  of  said  loss,  and  within  thirty  days  thereafter  de- 
liver to  the  company  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  them,"  etc.,  requiring  what  is  commonly  called 
"  Proofs  of  loss." 

On  defendant's  motion  for  nonsuit  the  trial  judge  decided 
that  the  first  and  second  defenses  were  not  maintained,  and 
submitted  the  other  to  the  jury,  who  found  in  favor  of  the 
plaintiffs. 

Further  facts  appear  in  the  opinion. 

W.  K  Hughitt  for  appellant.  Upon  the  proofs,  as  matter 
of  law,  the  plaintiffs  did  not  comply  with  the  conditions  of  the 
policy  requiring  notice  of  the  loss  to  be  given  to  the  company 
"  forthwith,"  and  the  court  erred  in  submitting  that  as  a  ques- 
tion for  the  jury.  (Inman  v.  W.  F.  Ins.  Co.,  11  Wend.  452 ; 
Craig  v.  Parkis,  40  N.  T.  181.)  The  assignment  of  the  policy, 
without  notice  to  or  consent  of  the  defendant,  avoided  the 
policy  by  its  very  terms.  (Savage  v.  H.  Ins.  Co.,  52  N.  Y. 
502;  Smith  v.  S.  Co.  Ins.  Co.,  1  Hill,  497;  85  N.  T.  162; 
People  v.  Eeigler,  1  H.  &  D.  133 ;  Lazairus  v.  Connors,  19 
Pick.  81 ;  Cromwell  v.  B.  Ins.  Co.,  44  N.  T.  42 ;  84  id.  572 ; 
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26  id.  68 ;  52  id.  502 ;  Ferree  v.  Oxford  Ins.  Co.,  67  Penn. 
373.) 

Reynolds  &  Collins  for  respondents.  The  manner  and 
means  of  terminating  the  insurance  provided  by  the  policy 
were  not  followed  by  the  defendant.  (  Van  Valkenburgh  v.  L. 
F.  Co.,  51  N.  Y.  465.)  Whether  the  notice  was  given  "  forth- 
with" was  purely  one  of  fact  for  the  jury.  {Bennett  v.  L. 
Co.  M.  Ins.  Co.,  67  N.  Y.  277 ;  Justice  v.  Allen,  52  id.  328.) 
Unless,  in  terms,  the  policy  forbids  a  partial  transfer,  no  assign- 
ment or  transfer  which  does  not  deprive  the  assignor  of  all 
interest  in  the  property  will  avoid  the  policy.  {Shearman  v. 
N.  his.  Co.,  2  Sweeney,  420;  Hitchcock  v.  N.  W.  Ins.  Co.,  26 
N.  Y.  68.)  So  long  as  the  insured  retains  such  an  interest  that 
he  may  be  a  sufferer  by  the  loss,  the  policy  remains  valid  to 
protect  that  interest.  {Hitchcock  v.  N.  W.  Ins.  Co.,  26  N.  Y. 
68 ;  Fernandez  v.  O .  W.  Ins.  Co.,  3  Robt.  458  ;  17  N.  Y.  615 ; 
2  Hall  [S.  C],  372 ;  2  Duer,  64,  65,  66 ;  Ellis  v.  Kreutzman, 

27  Mo.  311 ;  1  Phillips  on  Ins.,  §  879;  Wood  on  Ins.,  §  339; 
Lazarus  v.  C.  Ins.  Co.,  5  Pick.  80;  2  Duer  on  Ins.,  §40; 
Arnold  on  Ins.  1249 ;  Smith  v.  S.  Co.  M.  Ins.  Co,  1  Hill, 
508;  Ferree  v.  O.  F.  &  L.  Ins.  Co.,  67  Penn.  373.) 

Danforth,  J.  It  may  be  conceded  that  the  defendants  noti- 
fied the  insured  before  the  fire,  of  a  desire  to  cancel  the  policy, 
but  there  is  no  evidence  that  any  portion  of  the  unearned 
premium  was  paid  back ;  on  the  contrary,  they  only  pro- 
posed to  do  this  after  the  policy  should  be  returned  by  the 
insured..  They  had  no  right  to  impose  that  condition,  nor 
could  they  require  the  insured  to  take  any  step  in  the  matter. 
The  option  to  cancel  was  reserved,  but  to  be  exercised  by 
"  notice,  and  refunding  a  ratable  proportion  of  the  premium 
for  the  unexpired  time"  of  the  policy.  What  the  defendants 
did  was  to  ask  the  insured  to  return  the  policy  for  cancellation, 
promising  in  that  case  "  to  remit  to  them  the  return  premium.1' 
This  was  not  enough.  Notice  of  cancellation  and  actual  pay- 
ment or  tender  of  the  sum  due  could  alone  suffice.  (  Van  Valken- 
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burgh  v.  Lenox  Fire  Ins.  Co.,  51  N.  Y.  465.)  Under  the 
provision  of  the  policy  requiring  notice  of  loss  to  be  "  forth- 
with "  given,  it  was  enough  for  the  insured  to  act  in  that  matter 
with  diligence  and  without  unnecessary  delay.  It  was  therefore 
properly  left  to  the  jury  to  say  whether  in  view  of  all  the  cir- 
cumstances of  the  case,  the  notice  actually  given  was  sufficient. 
It  was  not  instantaneous,  but  the  delay  was  brief.  Among  other 
things,  it  appeared  that  the  fire  occurred  on  the  thirtieth  of 
August.  The  bank  gave  notice  of  it  on  the  first  of  September, 
and  on  or  before  the  fourth  of  September  the  assured  also 
notified  the  defendants  of  the  fire  and  loss.  Even  this  delay 
was  accounted  for.  Sunday  intervened,  and  during  the  other 
days  the  assured  was  busy  with  the  adjusters  of  different  insur- 
ance companies  concerned  in  the  loss,  and  with  matters  con 
nected  with  the  fire.  The  jury  might  properly,  in  view  of  these 
and  other  things  in  evidence,  find  that  the  delay  was  not  unrea- 
sonable.   The  question,  at  least,  was  f  or  them. 

The  other  point  made  for  the  appellant  rests  upon  the  claim 
against  "assignment"  of  the  policy.  It  entails  a  forfeiture, 
and  must,  therefore,  receive  a  strict  construction.  Hence  no 
other  meaning  can  be  given  to  the  language  used,  than  a  most 
rigid  and  literal  interpretation  permits,  and  as  the  condition  is 
a  limitation  of  liability,  it  cannot  be  extended  by  interpretation 
so  as  to  include  a  case  not  clearly  within  the  words.  (Rann  v. 
Home  Ins.  Co., 59  N.  Y.  387).  So  if  the  words  are  of  doubt- 
ful meaning,  or  susceptible  of  two  fair  interpretations,  they 
should  be  construed  to  uphold'  rather  than  avoid  the  policy. 
(Hoffman  v.  j£tna  Ins.  Co.,  32  N.  Y.  405.)  In  the  first  place 
it  is  apparent  that  nothing  but  an  effectual  assignment  or  trans- 
fer will  come  within  its  terms.  In  this  sense  the  policy  was 
not  transferred.  No  interest  in  the  insured  property  was  con- 
veyed, but  it  all  remained  as  before.  In  case  of  loss,  therefore, 
the  transferee  could  not  recover,  not  only  because  it  had  suffered 
no  loss  and  was  not  a  party  to  the  contract,  but  because  the 
transfer  of  the  policy  was  not  accompanied  with  any  interest  in 
the  subject  of  insurance.  -  The  clause  in  question,  although  of 
several  members,  is  in  itself  single,  and  is  aimed  against  the 
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sale,  or  transfer,  or  any  change  in  title  or  possession  of  the  in- 
sured property,  and  the  assignment  of  the  policy,  which  it 
prohibits,  is  in  connection  with  the  events  which  affect  the  own- 
ership of  the  things  insured.  They  must  be  construed  together, 
otherwise  the  words  relating  to  the  policy  would  have  no 
meaning.  Without  them  the  assignment  would  be  inoperative 
for  any  purpose.  It  would  not  render  the  policy  void,  but  it 
would  be  of  no  value.  If  the  property  was  burned  the  under- 
writers would  be  under  no  obligation  to  pay  any  one  —  not  the 
assignee,  for  the  property  destroyed  did  not  belong  to  him,  60 
he  incurred  no  damage,  nor  the  assured,  for  he  had  parted  with 
the  contract  of  indemnity. 

But  if  we  take  the  prohibition  as  applying  to  the  policy  dis- 
connected from  the  property,  it  will  not  work  the  result 
claimed  by  the  appellant.  An  assignment  is  a  transfer  or  set- 
ting over  of  property,  or  of  some  right  or  interest  therein, 
from  one  person  to  another,  and  unless  in  some  way  qualified, 
it  is  properly  the  transfer  of  one  whole  interest  in  an  estate,  or 
chattel;  or  other  thing.  In  that  sense  the  policy  in  question 
has  not  been  "  assigned."  It  with  others  was  delivered  to  the 
creditor  upon  an  agreement  that  the  policies  should  stand  as 
collateral  security  for  certain  claims  held  by  it  against  the  in- 
sured, and  in  case  of  loss  to  the  property  insured,  they  should 
"be  payable"  to  the  bank,  as  its  "claim  against  the  insured 
should  appear."  The  assured  did  not  part  with  the  title.  The 
transfer  was  not  unconditional.  They  retained  not  only  the 
whole  insured  property,  but  an  interest  in  the  policy.  In  any 
proceeding  for  its  enforcement  they  would  have  been  a  necessary 
party  (Simeon  v.  Satterlee,  64  N.  T.  657 ;  Johnson  v.  Hart, 
3  Johns.  Oas.  322 ;  Conover  v.  Mvl.  Ins.  Co.,  1  N.  Y.  290 ; 
Bard  v.  Poole,  12  N.  Y.  495  ;  Whitney  v.  M' Kinney,  7  Johns. 
Ch.  144 ;  Field  v.  Mayor,  etc.,  6  N.  Y.  179),  and  upon  pay- 
ment of  the  debt,  entitled  to  what  they  in  fact  have  had — a 
redelivery  of  the  policy.  The  agreement  under  which  they 
transferred  it  did  not  profess  to  vary  in  any  respect  the  con- 
tract of  insurance.  It  was  at  most  a  mere  appointment  of  the 
bank  to  receive,  and  a  direction  to  the  insurers  to  pay  to  it  the 
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loss  when,  if  at  all,  it  should  accrue.  In  other  words  it  was 
an  appropriation  beforehand,  to  the  payment  of  specific  debts, 
of  a  portion  of  the  money  which  might  become  due,  by  reason 
of  the  cause  insured  against,  and  the  plaintiffs  had  as  much 
interest  in  the  policy  after  its  pledge  to  the  bank,  as  they  had 
before.  The  money  for  which  the  insurers  might  become  lia- 
ble was  to  be  applied  to  their  use.  The  bank  held  it  in  trust 
as  bailee,  and  not  as  owner,  and  until  by  an  act  of  the  assured 
some  person,  other  than  themselves,  should  stand  in  that  sit- 
uation, the  prohibition  against  assignment  could  not  apply,  and 
the  policy  remained  valid  to  protect  their  interests.  {Hitchcock 
v.  North  Western  Ins.  Co.,  26  N.  Y.  68 ;  Jackson  v.  Silvernail9 
15  Johns.  277 ;  Shearman  v.  Niagara  F.  Ins.  Go.,  2  Sweeny, 
470;  Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick.  80.) 

In  Conover>s  Case  (supra)  the  charter  of  defendant  provided 
that  whenever  the  insured  property  u  shall  be  alienated  by  sale 
or  otherwise,  the  policy  shall  thereupon  be  void,"  and  it  was 
held  that  the  words  did  not  embrace  a  mortgage,  since  it 
creates  but  a  lien  or  security,  and  does  not  transfer  the  title ; 
and  in  Shea/rmam!s  Case  (supra)  the  same  rule  was  held  to  ap- 
ply to  a  clause  forbidding  a  transfer  of  the  policy.  To  take 
away  the  cause  of  action  in  one  case,  and  to  render  void  the 
policy  in  the  other,  equally  requires  a  transfer  or  alienation  of 
the  entire  insurable  interest. 

It  seems  indeed  to  be  well  settled  that  so  long  as  the  insured 
retains  such  an  interest  that  he  may  be  a  sufferer  by  the  loss, 
the  policy  remains  valid  to  that  extent. 

The  cases  relied  upon  by  the  appellant  do  not  seem  incon- 
sistent with  this  conclusion.  In  Smith  v.  Saratoga  Co.  Mut. 
F.  Ins.  Co.  (1  Hill,  497),  there  was  not  only  an  express  and 
literal  assignment  of  the  policy,  but  of  "  all  rights  and  claims 
which  might  arise  thereon."  Savage  v.  Howard  Ins.  Co.  (52 
N".  Y.  502)  related  to  a  change  of  title  to  the  insured  property . 
Ferree  v.  Oxford  Ins.  Co.  (67  Penn.  373)  differs  from  the  case 
at  bar  in  several  particulars,  but  one  is  enough.  There  the 
court  call  attention  to  the  condition  which  includes  in  words 
not  only  an  assignment  of  the  whole  policy,  "  but  of  any  in- 
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terest  in  it,"  and  also  found  in  other  parts  of  the  policy  an  ex- 
press intention  to  prohibit  assignments  made  as  collateral 
security.  The  one  before  us  prohibits  an  assignment  of  the 
policy,  that  is,  as  we  must  construe  it,  an  absolute  assignment 
of  the  whole ;  the  others  forbid  not  only  such  an  assignment, 
but  an  assignment  of  any  interest.  These  various  and  differ- 
ing limitations  would  be  entirely  useless  if  they  were  not  in- 
tended by  insurers  to  distinguish  between  acts  of  the  insured 
in  the  disposition  of  the  policy  as  a  whole,  and  its  transfer  by 
way  of  pledge  or  mortgage  for  a  special  and  temporary  purpose. 
In  many  cases  the  distinction  indicated  by  the  papers  referred 
to  is  material,  and  I  see  no  ground  upon  which  it  can  be  disre- 
garded in  this  instance.  Similar  words  have  been  held  by 
other  courts  insufficient  to  include  a  transfer  by  way  of  pledge 
or  security,  and  we  find  no  reason  to  differ  from  them.  (Etti* 
v.  Kreuteinger,  27  Mo.  311 ;  W.  F.  Ins.  Co.  v.  Kelly,  32 
Md.  421.)  If  there  is  difficulty  in  the  question  it  is  because 
the  language  chosen  and  employed  by  the  insurers  leave  the 
matter  in  doubt,  and  to  the  benefit  of  that  they  are  not  entitled. 
(Herrmcm  v.  Mer.  Ins.  Co.,  81  N.  T.  184.) 

The  judgment  appealed  from  should  be  affirmed* 

All  concur,  except  Eabl,  J.,  dissenting. 

Judgment  affirmed. 


Michael  Mulbt,   Respondent,  v.  John  S.   C.  Noetok  Ap- 
et  al.,  pellant. 

To  give  to  a  littoral  proprietor  title  to  land  by  accretion,  the  increase  must 
be  by  such  imperceptible  degrees  that,  although  persons  are  able  to  per- 
ceive from  time  to  time  that  the  land  has  encroached  on  the  sea  line,  they 
could  not  perceive  the  progress  at  the  time  it  was  made. 

While  the  title  of  such  a  proprietor  is  liable  to  be  lost  by  erosion  or  sub* 
mergence,  the  erosion  to  effect  that  result  must  be  accompanied  by  a 
transportation  of  the  land  beyond  the  owner's  boundary,  and  it  may  be 
returned  by  accretion,  in  which  case  the  ownership  temporarily  lost  may 
be  regained ;  and  so,  land  lost  by  submergence  may  be  regained  by  relic- 
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tion,  unless  the  submergence  has  been  followed  by  such  a  lapse  of  time 
as  precludes  the  identity  of  the  land  from  being  established. 

If,  after  a  submergence,  the  water  disappears  from  the  land  either  by  its 
gradual  retirement  or  the  elevation  of  the  land  by  natural  or  artificial 
means,  the  proprietorship  returns  to  the  original  owner. 

No  lapse  of  time  during  which  the  submergence  has  continued  bars  the 
right  of  the  owner  to  enter  upon  the  land  reclaimed  and  assert  his  pro- 
prietorship when  the  identity  can  be  established  by  reasonable  marks,  or 
by  situation,  extent  of  quantity  and  boundary  on  the  firm  land. 

And  so  if  an  island  forms  upon  the  land  submerged,  it  belongs  to  the 
original  owner.  The  sovereign  succeeds  to  the  ownership  of  such  islands 
and  formations  only  as  are  originally  created  and  located  in  tide-ways 
outside  of  the  boundaries  of  property  which  has  been  the  subject  of 
individual  ownership. 

The  owners  of  adjacent  uplands  are  entitled  to  lands  formed  by  accretion 
or  reliction  in  front  of  and  contiguous  to  their  property  in  certain  pro- 
portions according  to  the  formation  of  their  respective  shore  lines. 
However  such  formations  may  be  commenced  or  continued,  the  right  of 
one  owner  of  the  uplands  to  follow  and  appropriate  them  ceases  when 
the  formation  passes  the  line  of  his  coterminous  neighbor. 

In  an  action  wherein  the  question  was  as  to  the  ownership  of  a  portion  of 
the  ocean  beach  at  Far  Rockaway,  Long  Island,  it  was  conceded  that  the 
beach  in  question  was  within  the  boundaries,  and,  with  the  exception  of 
a  lagoon  now  between  it  and  the  upland,  is  in  the  same  shape  as  it  was  in 
1685,  when  it  was  conveyed  by  its  Indian  owners  to  grantees  under  whom 
plaintiff  claimed.  Some  three  or  four  miles  east  of  this  land  was  an 
island  named  Long  Beach,  bounded  on  the  east  by  an  inlet  from  the  ocean 
to  Hampstead  bay.  No  substantial  change  occurred  up  to  1835;  from 
that  time  up  to  1869  the  beach  from  opposite  the  island  to  the  west  of 
plaintiff's  land  underwent  a  succession  of  changes ;  it  was  overflowed  and 
washed  away,  bars,  shoals  and  islands  were  formed  and  were  constantly 
undergoing  changes.  Portions  of  the  beach  in  front  of  plaintiff's  lands 
were  submerged,  but  at  all  times  there  were  bars,  shoals  or  islands.  The 
inlet  was  removed  to  the  west  of  plaintiff's  land,  not  by  gradual  progres- 
sion, but  by  sudden,  frequent  and  violent  changes,  in  the  end  forming  a 
continuous  bar  from  Long  Beach  to  a  point  west  of  plaintiff's  land. 
About  1869  the  inlet  to  the  west  became  closed  up,  and  the  original  one 
adjoining  Long  Beach  was  reopened,  leaving  a  continuous  beach  to  the 
westward,  with  a  narrow  lagoon  or  cove  inside  of  it  running  across  plain- 
tiff's land  and  separating  the  beach  from  the  mainland.  Long  Beach 
belonged  to  the  town  of  Hempstead.  Defendants  claimed  the  right  to 
the  possession  of  the  beach  in  front  of  plaintiffs  mainland  under  a  lease 
from  said  town.  Held,  that  the  town  acquired  no  title  to  the  beach  in 
question,  but  that  the  title  thereto  was  in  plaintiff. 

The  complaint  alleged,  among  other  things,  and  it  appeared  that  plaintiff 
was  the  owner  of  a  hotel  upon  his  premises  resorted  to  by  visitors  for 
Sickels  —  Vol.  LV.  54 
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surf-bathing  and  sea  air,  which  required  undisputed  control  of  the 
beach  in  question,  and  prevented  the  exclusion  of  intruders  by  any  sub- 
stantial barriers;  the  beach  he  had  leased  to  tenants,  who  maintained  bath- 
ing-houses thereon.  Defendants,  claiming  under  said  lease,  had  made 
repeated  efforts  to  take  possession  of  the  beach,  and  threatened  to  oust 
plaintiff  and  his  tenants,  thus  impairing  the  rental  value  of  the  property 
and  occasioning  serious  damage;  that  defendants  were  not  of  sufficient 
pecuniary  responsibility  to  respond  in  damages.  Held,  that  a  case  was 
established  authorizing  the  intervention  of  a  court  of  equity  to  quiet  the 
title  and  to  restrain  defendants  from  interfering  with  plaintiff's  possession. 

(Argued  October  15,  1885 ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  15,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.    (Reported  below,  29  Hun,  660.) 

The  complaint  in  this  action  alleged  in  substance  that  plain- 
tiff is  the  owner  in  fee  of  certain  premises  at  Far  Rockaway, 
Queens  county,  upon  which  there  is  a  hotel ;  that  a  portion  of 
the  premises  are  beach  lands  which  plaintiff  has  let,  with  cove- 
nants of  peaceable  possession,  to  tenants  who  maintain  thereon 
bathing-houses  and  other  buildings  necessary  for  snrf-bathing, 
and  plaintiff  receives  large  rents  therefrom,  and  the  said  beach- 
lands  are  of  great  value  as  a  necessary  appurtenance  to  his 
hotel.  That  the  town  of  Hempstead,  without  any  legal  right 
or  authority,  has  executed  to  defendant  Norton  a  lease  of  said 
beach-lands,  a  one-third  interest,  in  which  lease  said  defendant 
has  assigned  to  defendant  Levy.  That  under  the  lease  6aid 
defendants  threaten  and  propose,  and  have  made  repeated  efforts 
to  take  possession  of  the  leased  lands  and  to  oust  plaintiff  and 
deprive  him  of  the  possession  and  use  thereof,  thereby  inflict- 
ing great  aud  irreparable  damage  upon  him  and  his  tenants. 
That  defendants  are  pecuniarily  irresponsible,  etc 

The  judgment  demanded  is  that  the  lease  be  declared  void, 
and  that  defendants  and  all  persons  claiming  under  them  be 
restrained  from  taking  or  attempting  to  take  possession  of  said 
beach  lands.     The  original  conveyance  under  which  plaintiff 
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claims  bounded  the  lands  conveyed  on  the  south  by  the  Atlan- 
tic ocean. 

The  facts  appearing  on  the  trial  are  substantially  set  forth 
in  the  opinion. 

William  N.  Dyhman  for  appellant.  In  a  case  where  no  legal 
title  is  shown  by  either  party,  the  party  showing  the  prior  posses- 
sion in  himself,  or  those  through  whom  he  claims,  will  be  held  to 
have  the  better  right.  Such  prior  possession  is  a  sufficient  title 
to  enable  a  party  to  recover  in  ejectment  against  an  intruder, 
and  even  against  one  whose  claim  of  title  is  founded  on  a  later 
possession.  (Hunter  v.  Starin,  26  Hnn,  529;  Whitney  v. 
Wright,  15  Wend.  171 ;  Tyler  on  Eject  72.)  When  plaintiff 
asked  for  an  injunction  to  protect  real  estate,  he  assumed  the 
burden  of  proving  he  was  the  fee  owner.    {Eld/ridge  v.  Hill, 

2  Johns.  Ch.  281 ;  W.  P.  1.  Co.  v.  Reymert,  45  N.  Y.  703 ; 
Broiestedt  v.  S.  S.  R.  Co.,  55  id.  220 ;  NicoU  v.  Trustees,  etc., • 
1  Johns.  Ch.  166  ;  High  on  Inj.,  §  460.)  It  was  error  to  hold 
that  spite  of  its  submergence,  the  mainland  proprietors  still 
owned  their  lands,  now  parcel  of  the  ocean  bed,  and  could  hand 
down  their  title,  and  that  whatever  grew  and  rose  high  and 
dry  on  this  part  of  the  ocean  bed  was  theire.  (Trustees,  etc.  v. 
Kirk,  84  K  T.  215-8 ;  2  Blackst.  Com.  262 ;  In  re  HvU  <&  S. 
R.  Co.,  5  M.  &  W.  327 ;  Scratton  v.  Brown,  4  B.  &  C.  498 ; 

3  Washb.  on  Heal  Prop.,  58.)  As  the  ocean  carried  sand  and 
soil  and  deposited  it  on  the  west  end  of  Long  Beach  island, 
and  it  grew  to  the  west  and  extended  over  this  comparatively 
new  ocean  bed,  the  formation  is  alluvion.  (Rex  v.  Lord  Tar- 
borough,  3  B.  <fe  C.  91 ;  Woolrych's  Law  of  Waters,  56 ;  Angell 
on  Tide  Waters  [1st  ed.],  58 ;  Hale's  De  Jure  Maris,  Hargrave's 
Tracts,  14;  Angell  on  Tide  Waters  [2d  ed.],  266;  2  Blackst.  Com. 
*262 ;  Emcms  v.  TnrnbuU,  2  Johns.  322 ;  5  Hall's  Am.  L.  J. 
190 ;  Comyn's  Dig.,  title  Prerogative,  Derelict  Lands ;  Washb. 
on  Eeal  Prop.  58 ;  Angell  on  Tide  Waters  [1st  ed.],  71.)  The 
test  for  title  to  land  made  by  alluvion  is  contiguity.  .  This  must 
be  fatal  to  plaintiff's  claim,  for  the  increase  in  question  arose  from 
the  water  little  by  little  adjacent  to  Hempstead's  island,  Long 
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Beach,  and  separated  from  plaintiff's  land  by  navigable  water. 
(Saulet  v.  Shepherd,  4  Wall.  502 ;  Justinian's  Inst.  2,  1,  20 ; 
Justinian's  Dig.  41,  1,  7,  §  1 ;  Angell  on  Tide  Water  [2d  ed.], 
249;  5  Hall's  Am.  L.  J.  40.)  The  findings  of  fact  disclose 
no  ground  for  relief  by  injunction.  (Edw.  on  Inj.  [1st  Am. 
ed.,  1822],  186,  137,  138;  Jerome  v.  Ross,  7  Johns.  Ch.  315.) 
The  cause  of  action  was  simple  trespass,  and  in  violation  of  the 
Constitution  it  was  taken  from  the  common-law  courts.  (Ste- 
vens v.  Beekman,  1  Johns.  Ch.  318 ;  Gentil  v.  Arnold,  38 
How.  Pr.  94;  Marshall  v.  Peters,  12  id.  218  ;  Ahril  v.  Set- 
den,  1  Barb.  316 ;  T.  &  B.  R.  Co.  v.  B.,  etc.,  R.  Co.,  86  N. 
T.  107  ;  McHenry  v.  Jewett,  90  id.  58 ;  High  on  Inj.,  §  460.) 
Something  lessening  the  future  value  of  the  easement  must  be 
shown  to  warrant  the  granting  of  an  injunction.  (R.  S.  750, 
§  8.)  Where  the  plaintiff  and  defendant  show  possession  as  here, 
the  presumption  is  in  favor  of  him  whose  possession  was  prior  to 
'  the  other.    (Hunter  v.  Starin,  26  Hun,  529  ;  1  R.  S.  744,  §  3.) 

John  E.  Parsons  for  respondent.  The  beach  in  question 
did  not  grow  by  accretion  to  Long  Beach.  (Rex  v.  Lord  Yar- 
borough,  3  Barn.  <fe  Cres.  91 ;  Bacon's  Abr.,  title  Preroga- 
tive.) Land  emerging  from  the  sea  within  the  bounds  of  the 
original  owner  belongs  to  him.  (2  Blackst.  Com.  262 ;  Colli6  on 
the  Statute  of  Sewers  [A.  D.  1622],  51 ;  7  Jac.,  per  Cooke, 
&  Foster  Rol.  Abr.,  Prerogative,  Le  Roy  [ed.  1685],  168; 
Angell  on  Tide  Waters,  76,  77,  79,  80 ;  Hargrave's  Law  Tracte 
[Sir  Matthew  Hale's  De  Jure  Maris],  36,  37;  Murphy  v. 
Norton,  61  How.  Pr.  197.)  Possession  of  real  estate  is  prima 
facie  evidence  of  the  highest  estate  in  the  property,  viz.,  a 
seizin  in  fee,  and  implies  a  right  to  possession.  It  presumes 
title.  It  is  conclusive,  except  as  against  one  who  proves  a 
better  title.  (3  Phillips  on  Ev.  595 ;  Gerard's  Titles  to  Real 
Estate  [2d  ed.],  642;  Smith  v.  Lorittard,  10  Johns.  339; 
Jayne  v.  Price,  5  Taunt.  326 ;  Sherry  v.  Frecking,  4  Duer, 
452 ;  Alexander  v.  Pendleton,  8  Cranch,  462 ;  Ricard  v.  Wil- 
liams, 7  Wheat.  59 ;  Jackson  v.  Porter,  Paine's  C.  C.  R.  457; 
Preston's  Heirs  v.  Bowman,  6  Wheat.  580  ;  Blunt  v.  Aiken, 
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15  Wend.  522 ;  Hill  v.  Draper,  10  Barb.  454 ;  Dickinson  v. 
Smith,  25  id.  102.)  That  equity  shall  exercise  jurisdiction,  all 
that  is  required  is  that  plaintiff  shall  be  in  possession.  {Lowndes 
v.  BetOe,  33  L.  J.  Ch.  151 ;  Stamford  v.  Hurlston,  L.  E.,  9  Ch. 
App.  .116.)  Plaintiff  showed  a  right  to  relief  in  equity  and 
upon  various  grounds.  (Brown  v.  Brown,  1  Barb.  Ch.  189- 
217;  Am.  Ins.  Co.  v.  Fish,  1  Paige,  90 ;  Phillips  v.  Thomp- 
son, 1  Johns.  Ch.  131 ;  Nichol  v.  Town  of  Huntington,  id. 
166;  Orary  v.  Smith,  2  N.  Y.  60;  Mayne  v.  Griswold,  3 
Sandf.463;  Truscott  v.  King,  6  N.  Y.  147 ;  Watson  v.  Suther- 
land, 5  Wall.  74 ;  Grant  v.  Grow,  47  Iowa,  632 ;  Clarke  v.  J. 
R.  R.  Co.,  44  Ind.  248 ;  Livingston  v.  Livingston,  6  Johns. 
Ch.  497 ;  Belknap  v.  Belknap,  2  id.  463 ;  Heart  v.  Mayor, 
etc.,  9  Wend.  571 ;  Spear  v.  Cutler,  5  Barb.  486 ;  Gilbert  v. 
Arnold,  30  Md.  29;  De  Veney  v.  Gallagher,  20  N.  J.  Eq.  33; 
Kinder  v.  Jones,  17  Ves.  110 ;  Thomas  v.  Oakley,  18  id.  184 ; 
Orockford  v.  Alexander,  15  id.  138 ;  Mitchell  v.  Dors,  6  id. 
147;  Courthope  v.  Mappleden,  18  id.  290 ;  Story's  Eq.,  §§  916, 
918,  928,  and  note  2;  Southmayd  v.  McLaughlin,  9  C.  E. 
Green,  181 ;  Richardson  v.  &%>#,  47  Miss.  236  ;  2  Waterman 
on  Trespass,  571 ;  Gibbs  v.  McFadden,  39  Iowa,  371 ;  L.  Fer. 
Co.  v.  L.  I.  &  Fer.  Co.,  82  N.  Y.  476 ;  Coming  v.  Troy  /. 
otkZ  N.  Factory,  40  id.  191.)  If  the  plaintiff  can  maintain  the 
action  on  his  possession ;  if  he  has  made  out  title ;  if  the  claim 
of  title  by  the  defendant  Norton  fails,  it  becomes  unnecessary 
to  consider  any  of  the  other  questions  presented.  (3  B.  S. 
[5th  ed.]  30,  §  167;  Coke's  Cases,  4  Coke,  80;  Leddon  v. 
Senate,  13  East,  63 ;  Barney  v.  Keith,  4  Wend.  502 ;  Piatt 
on  Covenants,  40,  312 ;  Tone  v.  Brace,  11  Paige,  566 ;  Mayor, 
etc.,  v.  Mabie,  13  N.  Y.  151.) 

Ruger,  Ch.  J.  This  action  involves  the  title  to  certain  beach 
lands  on  the  ocean  shore  at  Far  Rockaway.  No  dispute  arises 
over  the  boundaries  of  the  plot,  or  the  location  of  the  beach,  as 
being  included  within  the  description  of  the  deeds  under  which 
plaintiffs  grantors  formerly  occupied  the  premises,  but  it.  is 
claimed  that  the  earth  or  sand  composing  the  beach  has  been 
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bo  affected  by  the  storms  and  tides  of  the  ocean  that  its  owner- 
ship was  lost  by  the  plaintiff's  grantors,  and  subsequent  de- 
posits, made  within  the  same  boundaries,  were  acquired  by 
the  owners  of  Long  Beach,  an  island  belonging  to  the  town 
of  Hempstead.  This  result  is  attempted  to  be  supported 
under  the  rule  governing  the  acquisition  of  real  property 
by  alluvion  or  accretion.  The  evidence  tends  to  establish 
the  following  facts :  That  the  beach  in  question  is  within  the 
same  boundaries,  and,  with  the  exception  of  a  narrow  lagoon 
running  crosswise  through  it,  is  of  the  same  form  and  shape 
now  as  it  existed  from  the  year  1685,  when  it  was  conveyed  to 
the  plaintiff's  remote  grantors  by  its  Indian  owners,  to  about 
the  year  1835.  Between  1835  and  1869  the  changes  in  the 
surface  of  the  ground  took  place  which  it  is  claimed  worked 
the  transfer  of  the  ownership.  At  the  commencement  of  the 
process  of  change,  Long  Beach  consisted  of  a  small  island  lying 
southward  of  Hempstead  bay,  separated  on  the  west  from  the 
beach  in  dispute  by  a  navigable  inlet  called  indifferently  Hog 
Island,  or  East  Rockaway  Inlet,  or  Brockle  Face  Gut,  and  a 
succession  of  beaches,  islands,  shoals  and  channels,  extending 
some  four  miles.  This  inlet  was  about  half  a  mile  broad  and 
communicated  directly  with  the  westerly  end  of  Hempstead  bay. 
To  the  west  of  the  inlet  a  bar  or  beach  known  as  Coot's  bar 
extended  from  the  mainland  south  to  a  point  opposite  to  Long 
Beach,  forming  the  westerly  shore  of  Hempstead  bay,  and  from 
thence  west  a  distance  of  about  three  miles  until  it  reached 
the  westerly  line  of  the  town  of  Hempstead.  The  beach  to  the 
westward  of  the  inlet,  during  the  period  from  1835  to  1869, 
underwent  a  succession  of  changes  which  it  is  quite  unimportant 
if  not  impossible,  to  follow  in  detail,  but  usually  consisted  of 
a  line  or  group  of  bars,  shoals,  islands  and  channels  extending 
from  the  inlet  to  the  shore  of  the  mainland  beyond  the  prem- 
ises in  dispute,  but  which  were  constantly  undergoing  physical 
changes  by  the  influence  of  the  laws  to  which  they  were  natu- 
rally subject.  These  bars,  shoals  and  islands  were  from  the  opera- 
tion of  the  tides  and  wind  in  filling  the  channels,  separating 
them,  occasionally  joined  together,  and  at  one  time  by  the  re- 
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moval  of  the  inlet  in  question  to  the  westward  formed  a  con- 
tinuous bar  from  Long  Beach  to  a  point  west  of  the  premises 
in  dispute,  and  remained  in  that  position  for  about  three  yeare. 
The  removal  of  the  inlet  to  the  west  was  not  uniformly  effected 
by  gradual  progression,  but  frequently  advanced  in  "jumps  "  of 
a  quarter  to  a  half  a  mile  in  distance,  and  frequently  added  or 
took  away  from  the  lands  to  which  they  were  joined  sections  of 
beach  covering  half  a  mile  or  less  in  extent  as  the  result  of  a 
single  storm.  During  the  period  of  time  in  question  various  in- 
lets at  different  points  upon  this  bar,  were  broken  through  from 
time  to  time,  and  were  used  by  vessels  trading  in  Hempstead 
bay  until  they  were  closed  up  by  the  action  of  the  tide  and 
wind,  when  other  channels,  by  the  operation  of  natural  causes, 
would  be  opened  in  new  places,  and  these  openings  would  in 
turn  become  the  channels  through  which  vessels  bound  to  and 
from  Hempstead  bay  would  pass. 

About  the  year  1869  the  inlets  to  the  westward  became  closed 
up,  and  the  original  inlet  adjoining  Long  Beach  was  reopened 
and  has  since  become  the  sole  channel  of  navigation  for  vessels 
entering  the  bay  from  the  east.  The  process  described  finally 
resulted  in  attaching  the  beach  in  litigation  to  the  mainland  on 
the  west,  and  forming  a  continuous  beach  about  one  thousand 
feet  broad  from  such  mainland  to  the  inlet  at  Long  Beach, 
being  a  distance  of  about  four  miles.  This  process  also  left  a 
shallow  and  narrow  lagoon  or  cove  running  inside  of  the  beach  • 
in  question  from  Hempstead  bay  to  a  point  a  little  to  the  west- 
ward of  the  premises  in  dispute  and  separating  the  ocean  beach 
proper  from  the  mainland  lying  directly  behind  it. 

In  1725  the  formation  of  Coot's  bar  was  of  so  permanent  a 
character  that  it  became  the  subject  of  a  grant  from  its  owner, 
the  town  of  Hempstead,  to  one  Hicks,  and  from  that  time  to 
the  present  the  said  Hicks  and  his  heirs  and  grantees  have 
occupied  and  enjoyed  the  beach  lying  between  the  original 
Hog  Island  inlet  and  the  west  line  of  the  town  of  Hempstead 
and  reaching  within  about  eighteen  hundred  feet  of  the  prem- 
ises in  dispute.  Portions  of  this  beach  have  at  times  been 
submerged  or  washed  away,  and  it  has  at  times  been  cut  into 
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by  the  formation  of  new  inlets  to  Hempstead  bay,  but  at  all 
times  there  has  been  some  beach  lying  above  the  ocean  tides, 
but  outside  the  line  of  Jiigh-water  mark  capable  *of  occupation 
and  enjoyment  by  its  owners. 

Under  these  circumstances  the  trial  court  refused  to  find  that 
the  extension  of  Long  Beach  to  the  westward  was  made  by  the 
process  of  accretion,  and  held  as  a  question  of  law  that  the 
defendant's  lessors,  the  town  of  Hempstead,  did  not  acquire 
title  to  the  land  in  dispute  by  that  process,  and  we  concur  in 
the  conclusion  reached  by  it. 

There  seems  to  be  but  little  conflict  in  the  authorities  or  even 
between  counsel  in  this  case  as  to  what  constitutes  alluvion  or 
accretion.  It  was  held  in  Hex  v.  Lord  Yarhorough  (3  B.  & 
C.  91)  "  that  accretion  is  an  increase  by  imperceptible  degrees." 
"  The  lord  of  the  manor  claims  when  there  is  a  gradual  acces- 
sion to  land  adjacent."  (Wash,  on  Real  Prop.  58.)  "  The  test 
of  what  is  gradual  as  distinguished  from  what  is  sudden  seems  to 
be  that,  though  witnesses  are  able  to  perceive  from  time  to  time 
that  the  land  has  encroached  on  the  sea  line,  it  is  enough  if  it 
was  done  so  that  they  could  not  perceive  the  progress  at  the 
time  it  was  made."  (Angell  on  Tide  Waters  [1st  ed.],  71.)  It 
was  said  in  Emans  v.  Turnbvtt  (2  Johns.  314)  "  that,  if  the 
marine  increase  be  by  small  and  almost  imperceptible  degrees, 
it  goes  to  the  owner  of  the  land ;  but  if  it  be  sudden  and  con- 
siderable it  belongs  to  the  sovereign."  (Citing  2  Blackst.  Com. 
261 ;  Harg.  Law  Tracts,  28.)  "  To  acquire  title  to  land  by 
alluvion,  it  is  necessary  that  its  increase  should  be  impercep- 
tible."    (ffalsey  v.  MaGormick,  18  N.  T.  147.) 

It  would  seem  from  these  definitions  that  two  insuperable 
objections  exist  to  the  claim  of  the  appellant ;  one  being  that  a 
large  part  of  the  formations,  of  which  the  beach  in  question 
now  consists,  was  created  anterior  to  the  junction  thereof  with 
Long  Beach  and  constituted  property  subject  to  acquisition 
and  ownership  by  others  prior  to  plaintiffs  claim;  and  secondly, 
that  the  mode  of  progress  of  Long  Beach  to  the  westward  was 
frequently  by  sudden  removals  of  the  inlet,  and  the  consequent 
junction  of  large  and  perceptible  sections  of  beach  to  the  east- 
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erly  lands — as  the  result  of  a  sudden  and  violent  operation  of 
the  tides.  We,  therefore,  think  the  court  below  correctly  held 
that  the  defendant  did  not  acquire  a  legal  right  to  the  posses- 
sion of  the  lands  in  question  by  his  lease  •from  the  town  of 
Hempstead. 

It  is  also  claimed  by  the  appellant  that  even  if  he  has  failed 
to  establish  title  in  himself  to  the  premises,  that  the  plaintiff 
still  is  not  entitled  to  maintain  this  action  because  of  defects 
in  his  own  title.  It  is  argued  that  the  beach  in  question  having 
been  once  cut  off  from  the  mainland  and  surrounded  by  naviga- 
ble water,  thereby  became  an  island,  which,  like  other  forma- 
tions of  land  in  tide  water,  was  the  property  of  the  State. 

The  evidence  establishes  a  continuous  chain  of  title  to  the 
premises  in  dispute  from  its  native  Indian  owners  down  to  the 
plaintiff,  covering  a  period  of  two  hundred  years,  and  each 
conveyance  bounding  its  grantee  upon  the  Atlantic  ocean. 
Under  the  law  of  this  State  such  a  description  makes  the  line 
of  high-water  mark  the  boundary  of  the  granted  premises,  but 
it  also  carries  with  it  the  liability  of  such  a  line  to  fluctuate  by 
the  action  of  the  water.  These  lines  of  description  for  a  period 
of  one  hundred  and  fifty  years  included  the  locus  in  dispute, 
and  the  same,  with  the  uplands,  was  occupied  and  enjoyed  by 
the  plaintiff's  grantors  and  now  remain  the  property  of  the 
plaintiff,  unless  the  title  thereto  has  been  lost  to  his  grantors 
through  the  causes  referred  to. 

It  is  undoubtedly  true  that  the  proprietorship  of  lands  may 
be  lost  by  erosion  or  submergence.  The  one  consisting  of  a 
gradual  eating  away  of  the  soil  by  the  operation  of  currents  or 
tides,  and  the  other  of  its  disappearance  under  the  water  and 
the  formation  of  a  navigable  body  over  it.  The  plaintiff's 
grantors  have  at  all  times  since  1684  remained  the  owners 
and  occupants  of  the  mainland  adjacent  to  the  beach  in  dis- 
pute, and  as  such  owners  have  been  entitled  to  the  rights  which 
attend  the  title  of  littoral  or  riparian  owners.  "  They  would  be 
entitled  to  whatever  should  be  gained  from  the  sea  by  alluvion 
or  dereliction,  and  their  title  was  liable  to  be  lost  by  the  advance 
of  high- water  mark,  bringing  their  lands  within  the  ebb  and 
Siokbls  —  Vol.  LV.  55 
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flow  of  the  tide."  {East  Hampton  v.  Kirk,  84  N.  T.  218 ;  2 
Blackst.  Com.  262 ;  In  re  Htdl  &  Selby  By.,  5  Mees.  &  Wek 
327.)  It  is  not,  however,  every  disappearance  of  land  by 
erosion  or  submergence  that  destroys  the  title  of  the  tine 
owner,  or  enables  another  to  acquire  it,  for  the  erosion  must 
be  accompanied  by  a  transportation  of  the  land  beyond  the 
owner's  boundary  to  effect  that  result,  or  the  submergence 
followed  by  such  a  lapse  of  time  as  will  preclude  the  identity 
of  the  property  from  being  established  upon  its  reliction. 
Land  lost  by  submergence  may  be  regained  by  reliction,  aud 
its  disappearance  by  erosion  may  be  returned  by  accretion, 
upon  which  the  ownership  temporarily  lost  will  be  regained. 

When  portions  of  the  mainland  have  been  gradually  en- 
croached upon  by  the  ocean  so  that  navigable  channels  have 
been  extended  thereover,  the  people,  by  virtue  of  their  sov- 
ereignty over  public  highways,  undoubtedly  succeed  to  the 
control  of  such  channels  and  the  ownership  of  the  land  un- 
der them  in  case  of  its  permanent  acquisition  by  the  sea.  It  is 
equally  true,  however,  that  when  the  water  disappears  from  the 
land,  either  by  its  gradual  retirement  therefrom  or  the  elevation 
of  the  land  by  avulsion  or  accretion,  or  even  the  exclusion  of 
the  water  by  artificial  means,  its  proprietorship  returns  to 
the  original  riparian  owners.  (Angell  on  Tide  Waters,  76, 77; 
Houck  on  Rivers,  §  258.)  Neither  does  the  lapse  of  time 
during  which  the  submergence  continues  bar  the  right  of  such 
owner  to  enter  upon  the  land  reclaimed,  and  assert  his  proprie- 
torship. (Angell  on  Tide  Waters,  77-80,  and  cases  cited.) 
It  is  said  in  Hargraves'  Law  Tracts  (Sir  Matthew  Hale's  De 
Jure  Maris),  36,  37 :  "  If  a  subject  hath  land  adjoining  the 
sea,  and  the  violence  of  the  sea  swallow  it  up,  but  so  that  yet 
there  be  reasonable  marks  to  continue  the  notice  of  it,  or 
though  the  marks  be  defaced,  yet  if  by  situation  and  extent  of 
quantity  and  bounding  upon  the  firm  land  the  same  can  be 
known,  though  the  sea  leave  this  land  again,  or  it  be  by  art  or 
industry  regained,  the  subject  does  not  lose  his  property,  and 
accordingly  it  was  held  by  Cooke  and  Fosteb,  M.  (7  Jac.  0.  B.), 
though  the  inundation  continue  forty  years."  "  But  if  it  be  freely 
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left  again  by  the  reflex  and  recess  of  the  sea,  the  owner  may 
have  his  land  as  before,  if  he  can  make  it  out  where  and  what  it 
was ;  for  he  cannot  lose  his  propriety  of  the  soil  though  it  be 
for  a  time  become  part  of  the  sea,  and  within  the  admiral  ju- 
risdiction while  it  so  continues."  And  again :  "As  touching 
islands  arising  in  the  sea  or  in  the  arms  of  creeks  or  havens 
thereof,  the  same  rule  holds  which  is  before  observed  touching 
acquests  by  the  reliction  or  recess  of  the  sea,  or  such  arms  or 
creeks  thereof.  Of  common  right,  and  prima  facie  it  is  true 
they  belong  to  the  crown,  but  where  the  interest  of  such  dis- 
tricts maris,  or  arm  of  the  sea  or  creek  or  haven,  doth  in 
point  of  property  belong  to  a  subject,  either  by  charter  or  pre- 
scription, the  islands  that  happen  within  the  precincts  of  such 
private  propriety  of  a  subject  will  belong  to  the  subject  ac- 
cording to  the  limits  and  extents  of  such  propriety."  (See, 
also,  Gould  on  Water,  §  166.)  A.  case  quite  in  point  is  re- 
ferred to  by  the  respondent's  counsel  as  arising  in  Delaware 
in  1815,  decided  by  the  Court  of  Common  Pleas  upon  a 
learned  opinion  by  Judge  Wilson,  a  copy  of  which  is  attached 
to  the  plaintiffs  brief.  The  case  does  not  seem  to  be  else- 
where reported.  It  arose  over  the  ownership  of  an  island 
called  Wilson's  Bar,  which  had  been  'created  by  alluvion 
upon  land  formerly  contained  within  the  boundaries  of 
an  island  called  Little  Tinnicum,  but  which  at  some  time 
had  been  worn  away  by  the  ocean.  The  court  say:  "The 
right  to  the  new  island  and  also  to  land  gained  by  allu- 
vion or  dereliction,  all  of  which  are  governed  by  the  same 
principle,  follows  the  right  to  the  soil  which  is  covered  by  the 
water.  Though  the  surface  of  the  lower  part  of  Little  Tinni- 
cum was  destroyed  by  the  force  of  the  winds  and  the  waves, 
and  it  was  consequently  overflowed  by  the  water  of  the  river, 
yet  the  owner  did  not  lose  the  propriety  of  the  remaining 
land  covered  by  the  water  if  it  was  regained  either  by  natural 
or  artificial  means,  it  continued  to  belong  to  the  original  pro- 
prietor," "  The  earth  deposited  on  it  became  his  by  the  right 
of  alluvion,  and  of  course  this  island  formed  on  it  by  such  de- 
posit became  his.     And  though  it  probably  has  extended 
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beyond  the  limits  of  the  old  island,  the  addition  is  plainly 
alluvion." 

It  would  seem  also  to  follow  as  the  necessary  consequence  of 
these  rules  that  the  existence  of  the  lagoon  between  the  plain- 
tiffs hotel  property  and  the  beach  constitutes  no  obstruction  to 
his  proprietorship  of  the  beach  formation,  however  created,  if 
located  within  the  original  boundaries  of  his  possession.  (Deer- 
field  v.  Arms,  17  Pick.  43.)  It  was  held  in  the  case  of  Rail- 
road Co.  v.  Schurmevr  (7  Wall.  272)  that  a  sand  bar  in  the 
Mississippi  river  divided  from  the  mainland  by  a  slough  twenty- 
eight  feet  wide,  and  which  at  high  water  was  entirely  sub- 
merged, belonged  to  the  riparian  owner,  although  the  acts  of 
Congress  made  the  river  a  public  highway  at  the  place  in 
question.  It  is  also  said  that  "rocks  and  shoals  lying  along 
the  margin  of  navigable  fresh  rivers  belong  to  the  riparian 
owners."     (Gould  on  Water,  §  77.) 

The  evidence  in  the  case  and  the  findings  of  the  trial  court 
concur  in  establishing  the  fact  that  during  the  period  of  change 
hereinbefore  mentioned  portions  of  the  beach  in  front  of  plain- 
tiffs premises  became  submerged,  but  at  all  times  there  existed 
upon  or  near  such  premises,  shoals  bars  or  islands,  which  after- 
ward became  the  nucleus  around  which  gathered  the  deposits 
now  composing  the  land  subject  to  litigation.  It  seems  to  us 
clear  that  the  owners  of  this  property  did  not  lose  their  title 
thereto  by  reason  of  the  changes  described,  and  that  the  State 
has  not  acquired  any  property  therein.  The  sovereign  succeeds 
to  the  ownership  of  such  islands  and  formations  only  as  are 
originally  created  and  located  in  tide-ways  outside  of  the  boun- 
daries of  property  subject  to  individual  ownership. 

We  are  also  of  the  opinion  that  the  principles  applicable  to 
the  apportionment  of  lands  formed  by  accretion  among  the 
owners  of  contiguous  uplands  is  quite  controlling  as  to  the 
rights  of  the  respective  parties  in  this  case.  Such  owners  are 
entitled  to  lands  made  by  accretion  or  reliction  in  front  of  their 
property  and  contiguous  thereto  in  certain  proportions  accord- 
ing to  the  formation  of  their  respective  shore  lines.  (Honck 
on  Rivers,  §  162;   3  Wash,  on  Real  Prop.   68;    Angell  on 
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Tide  Waters,  171.)  However  such  accretions  may  be  com- 
menced or  continued,  the  right  of  one  owner  of  uplands  to  follow 
and  appropriate  them  ceases  when  the  formation  passes  laterally 
the  line  of  his  coterminous  neighbor.  "  A  littoral  proprietor, 
like  a  riparian  proprietor,  has  a  right  to  the  water  frontage 
belonging  by  nature  to  his  land,  although  the  only  practical 
advantage  of  it  may  consist  in  the  access  thereby  afforded  him 
to  the  water  for  the  purposes  of  using  the  right  of  navigation. 
This  right  is  his  only  and  exists  by  virtue  and  in  respect  of 
his  riparian  proprietorship."  (Gould  on  Water,  §  149 ;  Buo- 
cleueh  v.  Metropolitan  Bd.  of  Works,  L.  R.,  5  H.  L.  418.) 

The  principles  upon  which  the  rights  of  littoral  proprietors 
to  lands  reclaimed  from  the  sea  are  determined  have  been 
frequently  discussed  in  cases  arising  in  our  sister  States,  but 
those  discussions  are  not  important  here,  and  the  cases  are 
referred  to  only  for  the  purpose  of  showing  that  such  reclama- 
tions are  apportionable  among  the  littoral  owners  according  to 
the  lateral  lines  of  upland  possessed  by  them.  (Gould  on 
Waters,  §§  162,  163,  164  and  165;  Deerfield  v.  Arms,  17 
Pick.  43;  Wonson  v.  Wonson,  14  Allen,  85;  Thornton  v. 
Grant,  10  R.  I.  477;  Emerson  v.  Taylor,  9  Greenl.  44.) 
These  authorities  were  cited  and  approved  in  O* Donned  v. 
Kelsey,  4  Sandf .  202 ;  affirmed  in  this  court,  10  N.  T.  412. 
See,  also,  Angell  on  Tide  Waters,  258.) 

It  would  seem  to  follow  from  the  principles  referred  to  that 
the  owner  of  Long  Beach  could  not,  even  if  the  process  of  its 
enlargement  and  extension  was  effected  by  accretion,  claim  be- 
yond the  point  where  such  accessions  began  to  be  made  adjacent 
to  the  property  of  adjoining  owners,  and  as  the  line  of  each  suc- 
cessive owner  of  uplands  was  reached  in  the  process  of  extension 
a  new  obstacle  to  the  appellant's  claim  would  seem  to  arise. 
This  result  would  occur  undoubtedly  after  passing  Hog  Island 
inlet  as  some  of  the  land  westerly  thereof  was  originally  solid 
beach,  and  occupied  by  the  grantees  of  Hempstead  before  the 
extension  of  Long  Beach. 

Aside  from  those  discussed  no  material  objection  was  made 
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to  the  judgment  appealed  from  except  that  concerning  the 
jurisdiction  of  a  court  of  equity  over  actions  of  this  character. 
The  circumstances  of  the  case  are  peculiar,  and  we  think 
within  established  principles  entitle  the  plaintiff  to  the  relief 
sought.  He  was  the  owner  of  a  hotel  upon  the  ocean  beach 
greatly  resorted  to  by  visitors  in  the  summer  for  the  benefit  of 
surf  bathing  and  sea  air,  and  which  could  be  enjoyed  by  them 
advantageously  only  by  the  undisputed  control  of  the  beach  in 
question  by  the  owner  of  such  hotel.  The  use  and  "character  of 
the  property  was  such  that  intruders  thereon  could  not  be  ex- 
cluded by  substantial  barriers,  and  a  remedy  against  them 
by  an  action  of  trespass  would  necessarily  be  of  doubtful  success, 
and  probably  afford  an  inadequate  indemnity  for  the  injuries 
inflicted.  During  a  long  period  of  time  successive  efforts  have 
been  made  by  the  defendant  and  his  lessors  to  obtain  possession 
of  the  premises  in  dispute  and  occupy  them  to  the  exclusion  of 
the  plaintiff.  Actions  have  been  threatened  against  him  and 
claims  of  title  made,  which  constitute  a  serious  annoyance  to 
the  owner  and  impairment  of  his  ability  to  derive  an  adequate 
compensation  for  the  use  and  rental  of  such  property.  The 
defendant  Norton  transferred  an  interest  in  his  lease  to  the 
other  defendant  Levy  in  order  to  multiply  the  claimants  to 
the  beach,  and  the  prospect  of  successive  litigations  in  con- 
nection therewith.  These  annoyances  had  continued  for  a 
series  of  years  and  occasioned  damage  to  the  plaintiff's  rights 
of  property  which  could  not  be  easily  ascertained  or  ade- 
quately compensated  for  in  an  action  at  law.  The  evidence 
also  tended  to  show  that  the  defendant  Levy  was  a  person  of 
little  pecuniary  responsibility  and  presumably  unable  to  respond 
in  damages  for  the  injury  his  conduct  was  liable  to  inflict  upon 
the  plaintiff's  rights.  Under  similar  circumstances  the  juris- 
diction of  a  court  of  equity  to  interfere  by  injunction  to 
quiet  the  title  and  prevent  an  injury  for  which  no  adequate 
remedy  exists  at  law  has  been  frequently  exercised  and  ap- 
proved by  the  courts.  (Hilliard  on  Inj.,  chap.  10,  §  1 ;  Watson 
v.  Sutherland,  5  Wall.  74 ;  Livingston  v.  Livingston,  6  Johns. 
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,  Ch.  497 ;  Lacustrine  Fertilizer  Go.  v.  L.  G.  &  F  Co.,  82  N.  Y. 

476 ;  Hart  v.  Mayor  of  Albany,  3  Paige,  213.) 
-•      We  think  this  a  case  where  the  remedy  by  injunction  was 
proper,  and  within  the  principles  laid  down  in  the  cases  cited. 
The  judgment  should,  therefore,  be  affirmed. 
All  concur. 
Judgment  affirmed. 


Thomas  Sttllman,  Respondent,  v.  Mary  S.  Van  Beitren, 
Impleaded,  etc..  Appellant 

In  an  action  to  foreclose  a  mortgage  upon  a  leasehold  interest,  in  which  a 
receiver  of  rents  accruing  from  an  undertenant  had  been  appointed,  and 
wherein  the  original  landlord  claimed  a  preference  for  the  amount  of 
rent  unpaid  as  fixed  by  the  original  lease,  it  appeared  that  by  an  agree- 
ment between  her,  her  tenant  and  certain  undertenants  she  consented,  in 
consideration  of  the  payment  to  her  from  rents  accruing  under  a  sub- 
lease of  a  less  sum  per  annum  than  that  fixed  by  her  lease,  that  the 
residue  of  said  rents  might  be  appropriated  for  other  purposes.  Held, 
that  she  was  only  entitled  to  a  preference  to  the  amount  fixed  by  said 
agreement;  that,  as  but  for  it  she  would  have  been  entitled  to  no  portion 
of  the  money  due  under  the  sub-lease,  she  was  bound  by  the  conditions 
of  the  agreement. 

(Argued  October  16,  1885  ;  decided  November  24, 1885.) 

Appeal  by  defendant,  Mary  S.  Van  Beuren,  from  a  judg- 
ment of  the  General  Term  of  the  Superior  Court  of  the  city 
of  New  York,  entered  upon  an  order  made  February  5,  1883, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
below,  17  J.  &  S.  86.) 

This  action  was  commenced  in  June,  1879,  for  the  foreclosure 
of  a  mortgage  given  by  the  defendant,  Christian  F.  Dickel,  to 
Edward  Dickel,  bearing  date  the  1st  day  of  October,  1872,  to 
secure  the  payment  of  $12,000  with  interest,  on  the  1st  day 
of  October,  1874,  and  assigned  to  the  plaintiff  October  4,  1872. 
It  recited  a  lease  executed  by  the  defendant  Mary  S.  Van  Beu- 
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ren  on  the  1st  of  May,  1871,  of  lota  numbers  128,  130, 132, 
on  Thirteenth  street  in  the  city  of  New  York,  to  said  Christian 
for  the  term  of  ten  years,  at  an  annual  rent  of  $2,000  ;  a  sub- 
lease by  Christian  to  one  Kain  of  the  same  premises  for  ten 
years  from  September  1,  1871 ;  a  sub-lease  of  the  same  by 
Kain  to  the  board  of  supervisors  of  the  county  of  New  York, 
for  ten  years  and  eight  months  from  September  1,  1871,  at  a 
yearly  rent  exceeding  $6,000,  and  an  assignment  of  the  last 
two  leases  by  Eain  to  Christian,  who  for  the  purpose  above 
mentioned  assigned  and  transferred  to  said  Edward  Dickel  the 
several  lots  on  Thirteenth  street,  and  all  the  mortgagor's  inter- 
est or  right  therein  and  the  term  of  years  yet  to  come,  the  three 
leases  above  described,  and  all  right  of  the  said  Christian  to 
the  sums  of  money  to  become  due  for  rent  under  the  same. 
The  complaint  stated  that  on  the  24th  of  December,  1873, 
Christian  F.  Dickel  assigned  these  leases  to  the  defendant,  Wil- 
liam C.  Dickel,  who  leased  the  premises  to  the  defendant, 
Charles  W.  Dickel,. for  the  term  of  five  years  and  three  months 
from  July  1,  1876,  at  the  yearly  rent  of  $5,500,  and  without 
the  consent  of  the  plaintiff  the  lease  from  Kain  to  the  supervi- 
sors was  treated  as  void  and  a  new  lease  in  substitution  thereof 
executed  by  Charles  W*.  Dickel  on  the  1st  of  January,  1877, 
to  the  mayor,  aldermen  and  common  council  of  the  city  of 
New  York,  for  the  term  of  five  years  from  that  date,  at  the 
yearly  rent  as  finally  adjusted  of  $5,500 ;  that  on  the  21st 
of  March,  1877,  this  lease  and  the  rents  to  accrue  thereon,  was 
assigned  by  Charles  W.  Dickel  to  the  defendants,  Edward  and 
William  Mitchell,  upon  an  agreement  in  writing,  in  which, 
among  others,  Mrs.  Van  Beuren,  William  C.  Dickel,  Charles 
W.  Dickel  and  the  Messrs.  Mitchell  joined,  to  apply  the 
rents  thereafter  received,  among  other  things,  to  the  extin- 
guishment of  the  amount  in  arrear  at  any  time  for  rent, 
taxes,  etc.,  under  the  lease  from  Mrs.  Van  Beuren  to  Christian 
F.  Dickel,  "  it  being  thereby  agreed,  however,  that  $1,500  per 
annum  only  from  and  after  April  1,  1877,  should  be  applied 
from  the  rents  to  be  received  by  the  Messrs.  Mitchell,  to  the 
payment  and  on  account  of  the  rent  thereafter  to  grow  due  to 
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said  Mary  S.  Van  Beuren,  under  said  lease  from  her  to  said 
Christian  F.  Dickel."  One  Howland  and  other  persons  were 
also  parties  to  this  agreement,  and  provision  was  made  for  the 
distribution  of  portions  of  the  rents  for  their  benefit ;  as  to 
them  no  question  now  arises ;  that  this  agreement  was  executed 
with  notice  to  the  parties  thereto  of  the  mortgage  and  its  as- 
signment to  the  plaintiff  ;  that  the  whole  amount  of  the  mort- 
gage is  .due  and  unpaid,  the  mortgaged  premises  an  insufficient 
security  for  the  same,  and  Christian  F.  Dickel  and  William  0. 
Dickel  irresponsible. 

The  complaint  concedes  the  validity  of  the  agreement  to  the 
extent  that  it  provides  for  payment  of  rent  to  Mrs.  Van  Beuren,  * 
and  taxes  and  assessments,  but  claims  that  it  is  void  as  to  the  resi- 
due. Judgment  was  asked  that  the  plaintiff  be  declared  entitled 
to  the  rents  under  said  lease  to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  to  be  applied  on  account  of  the 
amount  due  on  said  bond  and  mortgage,  after  the  payment  of 
taxes,  assessments  and  Croton-water  rents  on  said  premises, 
x  and  the  rent  under  said  lease  from  said  Mary  S.  Van  Beuren, 
for  the  usual  judgment  of  foreclosure  and  sale  of  the  premises, 
"  and  that  the  said  Mary  Van  Beuren  be  enjoined  from  insti- 
tuting or  prosecuting  any  proceedings  for  the  recovery  of  pos- 
session of  the  premises  for  the  non-payment  of  rent,"  and  for 
a  receiver  "  of  the  mortgaged  premises  and  of  the  rents,  issues 
and  profits  thereof.'' 

Mrs.  Van  Beuren  asserted  by  answer  that  rent  was  due  and 
unpaid  by  the  lease  to  Christian  to  the  amount  of  $2,700,  and 
a  right  to  institute  proceedings  for  the  recovery  of  the  demised 
premises.  On  the  5th  of  September,  1879,  the  court  at  Special 
Term,  after  hearing  the  parties,  appointed  the  Messrs.  Mitchell 
"  receivers  of  the  rents,  issues  and  profits  of  the  mortgaged 
premises,  with  the  usual  powers  of  receivers  in  such  cases," 
and  ordered  that  they,  as  such,  "  apply  the  rents  received,  or 
to  be  received,  to  the  extinguishment  of  the  amount  in  arrear, 
or  which  may  at  any  time  be  in  arrear  for  rent,  taxes,  Croton 
water  or  assessments  under  lease  of  said  premises  to  Christian 
F.  Dickel  until  there  shall  be  no  more  arrears  of  rent  due  the 
Sickels  —  Vol.  LV.  56 
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defendant,  Mary  S.  Van  Benren,  under  said  lease  from  her, 
and  until  there  shall  be  no  arrears  of  taxes,  assessments  or 
Croton  rents  on  said  premises  —  bnt  that  $1,500  per  annum 
only  shall  be  applied  from  the  rents  to  be  received  by  said  re- 
ceivers to  the  payment  of  and  on  account  of  the  rent  due  and 
to  grow  due  from  and  after  April  1, 1877,  to  said  Mary  S.  Van 
Benren  under  said  lease  from  her  to  said  Christian  F.  Dickel." 
Upon  hearing  of  the  issues,  the  trial  judge  found  substan- 
tially as  alleged  by  the  plaintiff,  ordered  judgment  of  fore- 
closure, and  that  the  mortgaged  premises  be  sold,  subject  to 
the  said  lease  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York.  That  the  plaintiff  is  entitled  to  the  rents 
since  June  26,  1879,  under  said  last-mentioned  lease  collected 
by  the  defendants,  Edward  Mitchell  and  William  Mitchell,  Jr., 
by  virtue  of  said  agreement  and  by  the  receivers  appointed  in 
this  action,  to  be  applied  on  account  of  the  amount  due  on  his 
bond  and  mortgage  after  the  payment  out  of  said  rents  of 
taxes,  assessments  and  water  rents  on  said  premises,  and  the 
rent  due  under  said  lease  from  said  Mary  S.  Van  Benren,  at 
the  rate  of  $2,000  per  year  up  to  April  1, 1877,  but  that  $1,500 
per  annum  only  from  and  after  April  1,  1877,  should  be  ap- 
plied from  said  rents  to  the  payment  of  and  on  account  of  the 
rent  due  or  to  grow  due  after  April  1,  1877,  to  said  Mary 
S.  Van  Beuren  under  said  lease  from  her  to  Christian  F. 
Dickel.  The  court  refused  to  restrain  Mrs.  Van  Beuren.  She 
appealed  from  the  judgment  entered  in  pursuance  of  this  de- 
cision, so  far  as  the  same  determines  that  the  agreement  dated 
March  21,  1877,  inures  to  the  benefit  of  the  plaintiff,  and  so 
far  as  said  judgment  adjudges  that  said  defendant,  Mary  S. 
Van  Beuren,  is  entitled  to  a  preference  to  the  extent  only  of 
$1,500  rent  per  annum,  and  that  she  is  not  entitled  to  $2,000 
rent  per  annum  of  the  mortgaged  premises  therein  described. 

Edward  Mitchell  for  appellant.  When  the  paramount  land- 
lord of  leasehold  premises  has  been  made  a  party  defendant 
in  an  action  by  the  mortgagee  of  a  lease  to  foreclose  his  mort- 
gage, and  in  such  action  the  plaintiff  has  had  a  receiver  of  the 
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rents  appointed,  the  paramount  landlord  is  entitled  to  a  judg- 
ment for  the  payment  by  the  receiver,  out  of  the  rents  collected 
by  him,  of  rent  in  arrear  reserved  under  the  original  lease 
before  any  payment  of  such  rents  to  the  mortgagee.  (Btggs 
v.  Whitney,  15  Abb.  Pr.  388 ;  EaweU  v.  Ripley,  10  Paige, 
43.)  When  the  paramount  landlord  has  been  made  a  party 
defendant  in  an  action,  as  above  stated,  if  the  rents  collected 
by  the  receiver  are  insufficient  to  pay  the  arrears  of  rent  due 
to  him,  the  landlord  is  entitled  to  a  judgment  for  the  payment 
of  such  arrears  out  of  the  proceeds  of  sale  before  such  proceeds 
are  to  be  applied  on  the  mortgage  debt.  (Catlin  v.  Grissler, 
57  N.  Y.  363.)  The  mortgage  to  the  plaintiff  did  not  vest  in 
him  the  legal  title  to  the  leasehold  premises.  {Biggs  v.  JPurseU, 
66  N.  Y.  200 ;  McAdam  on  Landlord  and  Tenant  [2d  ed.],  101, 
and  notes.)  In  fact  and  in  law  the  Eain  lease  was  void. 
(Boiler  v.  Mayor,  etc.,  8  J.  &  S.  523.)  The  owner  of  the 
equity  of  redemption  of  mortgaged  premises  is  at  law  entitled 
to  the  rents  and  profits  of  the  mortgaged  premises  until  the 
purchaser  under  the  decree  becomes  entitled  to  the  possession 
of  the  premises.  (Astor  v.  Turner,  11  Paige,  436 ;  Mut.  L. 
Ins.  Co.  v.  Sage,  28  Hun,  595.)  The  mortgagee,  as  suclr,  had 
no  right  at  law  or  in  equity  to  the  rents  to  accrue  under  leases 
made  subsequent  in  time  to  his  mortgage.  (McKvrcher  v. 
Hanoley,  16  Johns.  289 ;  Jones  v.  Clark,  20  id.  51,  52,  62,  63 ; 
Simon  v.  Saltus,  3  Denio,  214.)  Even  after  foreclosure  and 
possession  by  the  mortgagee  he  cannot  hold  any  tenant  to  the 
terms  of  a  lease  made  subsequent  to  his  mortgage.  There  is 
no  privity  of  contract  or  estate  in  such  ,case.  If  the  tenant 
should  remain  he  would  not  thereby  ratify  the  lease,  but  would 
be  in  as  tenant  from  year  to  year.  (Simon  v.  SalPus,  3  Denio, 
214 ;  Doe  v.  BushneU,  8  Car.  &  P.  566.)  There  was  no  privity 
of  contract  or  estate  between  the  paramount  landlord,  Mrs.  Van 
Beuren,  and  the  mortgagee,  or  his  assignee,  the  plaintiff  Still- 
man.  (Astor  v.  Hoyt,  5  Wend.  603 ;  2  Wash,  on  Keal  Prop, 
[ed.  1860]  479,  §  48 ;  Lawrence  v.  Fox,  20  K  Y.  268 ;  Burr 
v.  Beers,  24  id.  178.)  The  obligation  to  pay  rent  had  not  been 
released  or  extinguished.     (People  v.  Dudley,  58  N.  Y.  831 ; 
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Fvnnegan  v.  Comaker,  47  id.  500.)  When  a  receiver  is  ap- 
pointed in  a  suit  he  is  appointed  for  the  benefit  of  such  of  the 
parties  in  the  suit  as  it  shall  afterward  appear  were  entitled  to 
the  fund  in  controversy.  {HoweU  v.  Ripley,  10  Paige,  43.) 
The  right  of  the  landlord  to  action  for  the  rent  or  to  re-enter 
is  sufficient  to  render  the  payment  by  the  tenant  compulsory, 
and  to  render  it  a  valid  payment  to  and  for  the  use  of  his  land- 
lord. {Peck  v.  IngersoU,  7  N.  Y.  528 ;  Astor  v.  Le  Amoreaux, 
4  Sandf .  524.) 

David  Thurston  for  respondent.  The  principal  landlord 
has  no  claim  against  a  sub-tenant  for  rent  due  upon  the  princi- 
pal lease ;  as  between  them,  there  is  neither  privity  of  contract 
nor  privity  of  estate.  (McFarlan  v.  Watson,  3  N.  T.  286 ; 
Taylor  on  Landl.  and  Ten.,  §  448.)  The  doctrine  that  a  sub- 
tenant may  pay  the  original  landlord  the  rent  due  in  the  latter's 
lease,  and  charge  it  against  his  immediate  landlord,  does  not 
aid  the  appellant.  {Peek  v.  IngersoU,  7  N.  Y.  528.)  The 
plaintiff  was  entitled  to  have  such  a  provision  inserted  in  the 
judgment  that  out  of  the  fund  in  the  receiver's  hands  all 
arrears  of  rent  should  be  paid  to  appellant.  {CatUn  v.  Orissler, 
57  N.  Y.  364.)  Assuming  that  the  plaintiff  had  no  lien  on 
these  rents  by  virtue  of  a  special  agreement  in  his  mortgage, 
he  was  still  entitled  to  have  the  rents  impounded  by  the  court 
for  his  benefit,  and  a  receiver  appointed  for  the  purpose. 
(Howell  v.  Ripley,  10  Paige,  43  ;  Lofsky  v.  Mavjer,  3  Sandf. 
Ch.  69 ;  Post  v.  Dorr,  4  Edw.  Oh.  412 ;  Washington  Life 
Ins.  Co.  v.  Fleischqian,  10  Hun,  117.) 

Danfobth,  J.  Between  Mrs.  Van  Beuren,  the  original  les- 
sor, and  the  city  of  New  York,  the  under-tenant  of  Christian 
F.  Dickel,  there  was  neither  privity  of  estate  nor  privity  of 
contract,  and  it  was  upon  this  principle  that  both  courts  de- 
cided against  her.  We  find  no  error  in  their  conclusion.  Except 
for  the  agreement  of  March  21,  1877,  Mrs.  Van  Beuren  would 
have  been  entitled  to  no  portion  of  the  money  becoming  due 
under  the  lease  from  Dickel  to  the  city  of  New  York,  and  the 
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appeal  challenges  only  that  portion  of  the  judgment  which 
in  effect  determines  that  she  must  abide  by  its  conditions. 
The  learned  counsel  for  the  appellant  seems  to  give  no  force  to 
this  agreement,  but  puts  his  argument  upon  the  general  equity 
of  the  landlord  to  be  paid  from  rent  in  the  hands  of  a  receiver 
before  its  distribution  among  other  creditors.  That  equity  is 
obvious.  Kent  reserved  to  the  landlord  must  be  paid  as  a  con- 
dition to  its  continued  receipt  from  an  under-tenant.  If  the 
original  lessor  is  not  satisfied,  the  under-tenant  may  be  dispos- 
sessed, and  so  rent  ceases.  But  the  original  landlord  may  be 
satisfied  in  other  ways  than  by  a  compliance  with  the  terms  of 
the  lease ;  and  that,  so  far  as  the  rents  are  concerned,  is  the 
case  here.  If  we  assume  that  under  other  circumstances  she 
might  have  been  entitled  to  be  paid  from  the  rents  owing  by  the 
nnder-tenant ;  that  upon  sale  of  the  leasehold  interests  the  arrears 
due  would  have  been  retained  for  payment  to  her,  it  cannot  be 
denied  that  she  might  waive  this  preference,  and  that  her  con- 
sent to  the  appropriation  of  those  rents  would  be  sufficient  as 
against  any  subsequent  or  adverse  claim  by  her. 

It  is  also  argued  that  the  plaintiff  as  mortgagee  had  no  lien 
upon  the  fents.  That  question  hardly  concerns  the  appellant. 
It  was  one  of  the  terras  of  the  agreement  referred  to,  that 
after  payment  of  the  sums  specified  and  the  portion  of  rent  to 
her,  the  rents  should  be  re-assigned  to  Charles  W.  Dickel,  by 
whom  the  lease  had  been  transferred  to  the  Messrs.  Mitchell. 
Although  a  party  to  the  action  he  makes  no  objection,  and  if 
he  has  any  right  it  cannot  be  enforced  by  the  appellant.  So 
far  as  her  rights  are  concerned  in  any  question  properly  arising 
on  this  appeal,  we  think  they  were  established  by  that  agree- 
ment and  that  the  judgment  appealed  from  is  in  accordance 
with  it.  It  is,  therefore,  unnecessary  to  consider  the  proposi- 
tions submitted  in  her  behalf,  and  which,  it  must  be  conceded, 
would  have  great  force  if  that  agreement  had  not  been  made. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  Obegon  Steamship  Company,  Respondent,  t>.  Geobgb  K. 
Ons,  Appellant. 

The  provision  of  the  Federal  statutes  (U.  a  R.  S.,  §  8968),  prohibiting  & 
contractor  for  carrying  the  mails  between  the  United  States  and  a  for- 
eign country  from  assigning  his  contract  and  declaring  any  assignment 
or  transfer  thereof  void,  does  not,  where  the  contractor  is  in  fact  an 
agent  for  another,  operate  to  annul  the  agency  or  to  vitiate  his  liability 
to  the  principal,  so  far  at  least,  as  money  actually  received  by  the  former 
under  the  contract  is  concerned ;  and  an  action  against  him  is  maintain- 
able by  the  principal  to  recover  the  same. 

The  presumption  is  that  letters,  mailed  to  a  person  directed  to  him  at 
his  place  of  residence,  were  received  by  him. 

Where  a  witness  testifies  that  he  sent  letters  to  a  person  directed  to  him  at 
his  place  of  residence,  held,  that,  in  the  absence  of  any  proof  or  inquiry 
upon  cross-examination,  as  to  the  mode  of  sending,  it  is  to  be  presumed 
that  they  were  mailed  in  the  usual  manner. 

The  same  presumption  (in  kind  if  not  in  degree)  as  to  the  receipt  of  letters 
applies  to  telegramB  proved  to  have  been  delivered  to  a  telegraph  com- 
pany for  transmission,  properly  directed  to  the  correspondent  at  his  place 
of  residence  or  where  he  is  shown  to  have  been  at  the  time  ;  and  where 
the  correspondent  is  a  witness  in  the  case,  and  does  not  deny  the  receipt 
of  the  telegram,  the  presumption  becomes  strong  and  convincing. 

While  the  transcript  of  the  message  delivered  to  the  person  addressed  ifl 
for  some  purposes,  as  between  him  and  the  sender,  to  be  deemed  the 
original,  to  make  it  so  there  must  be  competent  proof  that  the  alleged 
sender  did  actually  send  or  authorize  it  to  be  sent. 

The  primary  evidence  of  this  is  the  telegram  itself  delivered  to  the  tele- 
graph company.  Where  it  appears  this  has  been  destroyed  by  the  com- 
pany, secondary  evidence  may  be  resorted  to. 

Where  it  appeared  that  the  original  telegrams  had  been  thus  destroyed, 
and  that  the  message  received  was  in  a  cipher  agreed  upon  between  the 
parties,  and  the  sender  as  a  witness  did  not  deny  the  authenticity  of  the 
telegrams,  held,  that  the  proof  was  sufficient. 

As  to  other  telegrams  claimed  to  have  been  sent  by  the  same  person,  it  was 
proved  that  the  person  receiving  them  subsequently  mailed  letters  to  the 
sender,  which  stated  the  receipt  of  the  telegrams  and  substantially  their 
contents.  Held,  that  the  letters  called  for  a  denial  if  the  messages  were 
not  in  fact  sent,  and  the  omission  of  such  a  denial,  or  of  an  explanation 
of  his  silence  by  the  alleged  sender  when  called  as  a  witness,  amounted 
to  an  admission  that  he  did  send  them. 

Other  telegrams,  purporting  to  come  from  the  same  sender,  contained  direc- 
tions to  draw  for  specific  sums  of  money.  It  was  proved  that  drafts  were 
drawn  in  accordance  with  the  instructions,  which  were  paid  by  the. 
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drawee  and  credited  to  him;  the  correctness  of  the  account  he  did  not  dis- 
pute. Hddy  that  in  the  absence  of  denial,  a  prima  facie  case  was  made 
of  the  genuineness  of  the  dispatches  which  justified  their  receipt  in  evi- 
dence. 

(Argued  October  19,  1885 ;  decided  November  24, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22,  1883,  which  modified,  and  affirmed  as  modified, 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  a  balance  of  moneys  in 
defendant's  hands,  alleged  to  have  been  received  by  him  on 
contracts  with  the  United  States  government  for  the  transpor- 
tation of  the  mails  from  San  Francisco  to  Portland,  Oregon, 
which  contracts  plaintiff  alleged,  although  entered  into  by 
defendant  in  his  own  name,  were  in  fact  made  by  him  as  agent 
for  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  R.  Abney  for  appellant.  There  was  error  in  admit- 
ting in  evidence  the  telegrams  upon  the  mere  statement  that 
the  witness  received  them.  (Tabor  v.  Van  Tassel,  87  N.  Y. 
643  ;  Bullis  v.  Montgomery ',  50  id.  359 ;  Howley  v.  Whipple, 
48  N.  H.  487,  490;  National.  Bk.  v.  National  Bk.,  7  W.  Va. 
544 ;  Smith  v.  Easton,  54  Md.  138.)  A  party's  self-serving 
declarations  cannot  be  put  in  evidence  in  his  own  favor.  (2 
Whart.  on  Bv. ,  §  1101 ;  19  La.  Ann.  91.)  The  acts  done  by  one 
party  after  the  completion  of  the  contract,  in  furtherance  of 
his  understanding  it,  cannot  bind  the  other  party,  nor  are  they 
admissible  in  aid  of  the  construction  of  the  contract.  (Stock- 
ham  v.  Stockham,  32  Md.  196.)  The  test,  whether  a  demand 
connected  with  an  illegal  transaction  can  be  enforced  at  law, 
is,  whether  the  plaintiff  requires  the  aid  of  the  illegal  transac- 
tion to  establish  his  case.  (Armstrong  v.  Taker,  11  Wheat. 
258;  Ogden  v.  Barker,  18  Johns.  87;  SeidenbenderY.  Charles, 
4  S.  &  R.  150;  Sworn  v.  Scott,  id.  155  ;  Hippie  v.  Rice,  28 
Penn.  St.  406 ;  Simpson  v.  Bloss,  4  Taunt.  246.)    No  claim  or 
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defense  can  be  maintained  that  requires  the  aid  of  an  illegal 
agreement  of  the  party  in  support  of  his  case.  (Leake  on 
Cont.  771 ;  Thomson  v.  Thomson,  7  Ves.  470.)  It  makes  no 
difference  that  all  the  illegal  parts  have  been  performed.  (Hope 
v.  Hope,  22  Beav.  351.)  The  government  could  not  maintain 
an  action  on  this  contract  against  the  plaintiff.  (Gagin  v. 
Loveil,  109  U.  S.  194.)  If  an  original  agreement  of  partner- 
ship be  disputed,  it  cannot  be  established  in  a  court  of  law. 
(Leake  on  Cont.  777;  Knowles  v.  Haughkm,  11  Ves.  168; 
Ewing  v.  Osbaldwm,  2  M.  &  Cr.  80 ;  Orosier  v.  Acer,  7  PaL 
137 ;  Pratt  v.  Adams,  id.  616.) 

George  H.  Adams  for  respondent.  This  court  will  not  re- 
view the  question  whether  Otis,  when  bidding  for  and  taking 
the  mail  contract,  was  acting  as  the  agent  or  in  behalf  of  the 
plaintiff.  {Pope  v.  Allen,  90  N.  Y.  298.)  It  was  competent  to 
prove  a  former  relation  of  principal  and  agent,  not  for  the  pur- 
pose of  proving  a  present  or  continuing  similar  relation,  but 
"  for  the  purpose  of  aiding  in  the  interpretation  of  the  com- 
munications, written  and  oral,  between  the  plaintiff  and  the 
defendant."  (Richards  v.  Jfittard,  56  N.  Y.  574,  581.)  Proof 
of  the  sending  of  a  letter  by  mail  raises  the  presumption  of  its 
receipt  by  the  addressee,  and  for  the  same  reasons  telegrams  are 
now  held  to  be  subject  to  the  same  rule.  (Whart.  on  Ev., 
§§  76,  617,  1128,  and  notes ;  Trotter  v.  McLean,  L.  R,  13  Ch. 
Div.  574;  Rosenthal  v.  Walker,  111  U.  S.  193;  U.  S.  v. 
Babcock,  3  Dill.  573 ;  Breed  v.  BaAik,  5  Cal.  235 ;  Scott  & 
Jarnagan  on  Telegraphs,  §§  340,  341 ;  Allen's  Telegraph  Cases, 
passim  /  Howley  v.  Whipple,  48  N.  H.  487 ;  Dvmiing  v. 
Roberts,  35  Barb.  471;  Trevor  v.  Woods,  36  N.  Y.  307; 
Durkee  v.  Vermont  R.  R.  Co.,  28  Vt.  127.)  The  notice  to 
produce  was  sufficient  to  authorize  the  admission  of  the  tele- 
grams, although  it  may  have  been  presumed  that  the  papers 
called  for  were  in  the  possession  of  the  telegraph  company. 
(Burton  v.  Payne,  2  C.  &  P.  520.)  This  court  will  not  re- 
view the  determination  of  the  referee  as  to  the  sufficiency  of 
the  testimony  of  loss  or  destruction  of  papers  constituting  best 


1885.]  Obbgox  Stbamship  Go.  v.  Ons.  449 

Opinion  of  the  Court,  per  Finch,  J. 

evidence,  and  the  admission  of  secondary  evidence.  (Mason 
v.  IAJbbey,  90  N.  Y.  683.)  The  omission  of  Otis  to  show  the 
facts  as  to  the  sending  and  receipt  of  the  communications  in 
question  which  were  peculiarly  within  his  own  knowledge,  and 
thus  to  repel  the  inference  to  be  drawn  from  the  plaintiff's  evi- 
dence, serves  only  to  strengthen  such  inference.  (Adams  v. 
Davidson,  10  N.  T.  309 ;  Wylde  v.  Northern  R.  R.  Co.,  53 
id.  156,  164.)  Under  all  the  circumstances,  and  there  being 
not  a  shadow  of  doubt  that  the  papers  objected  to  came  from 
defendant,  and  the  resistance  to  their  reception  being  hardly 
commendable,  the  court  should  hold  the  appellant  strictly  to 
the  grounds  of  his  objection,  and  if  the  plaintiff  was  not  called 
upon  to  prove  that  appellant  actually  "  wrote  or  sent "  the  iden- 
tical exhibits  read  in  evidence,  but  was  required  only  to  trace 
them  actually  or  presumptively  to  the  appellant,  the  objection 
should  be  disregard.    (McCoUooh  v.  Hoffman,,  73  N.  Y.  615.) 

Finch,  J.  The  referee  has  found  that  the  defendant's  con- 
tract with  the  government  to  transport  the  mails  between  San 
Francisco  and  Portland,  Oregon,  though  made  in  his  own 
name  as  contractor,  was  in  reality  made  by  him  as  agent  for 
and  in  behalf  of  the  plaintiff  company  which  actually  per- 
formed the  service ;  that  the  compensation  paid  him,  as  between 
himself  and  the  plaintiff,  belonged  to  the  latter,  except  that 
out  of  it  Otis  was  entitled  to  retain  a  commission  for  his 
agency;  that  he  in  fact  retained  and  refused  to  pay  over  a 
much  larger  sum,  for  the  conversion  of  which  he  was  sued, 
with  the  result  of  a  recovery  against  him.  The  evidence  was 
sufficient  to  warrant  the  conclusion  of  the  referee  upon  the 
facts ;  but  assuming  them  as  they  have  been  found,  the  appel- 
lant seeks  to  defend  upon  the  contention  that  his  agreement  of 
agency  was  void  because  in  contravention  of  the  Federal  law, 
which  makes  it  legally  impossible  for  a  contractor  to  sell  or 
transfer  or  assign  his  contract  for1  the  transportation  of  the 
mails.  We  do  not  think  that  fact  could  operate  to  annul  the 
agency,  or  vitiate  the  liability  to  the  plaintiff,  so  far  as  the 
money  actually  received  was  concerned.  By  section  8954  of 
Sickbls-  -  Vol.  LV.  67 
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the  U.  S.  Revised  Statutes  it  is  made  a  misdemeanor  for  the  bid- 
der to  refuse  to  enter  into  the  contract  and  perform  the  con- 
tracted service.  Otis  did  enter  into  the  contract,  and,  as 
between  him  and  the  government,  did  perform  the  service  and 
receive  the  •  stipulated  pay.  By  section  3963  it  is  provided 
that  the  contractor  shall  not  assign  or  transfer  his  contract,  and 
such  assignment  or  transfer  shall  be  void.  Otis  made  no 
assignment  or  transfer.  As  between  him  and  the  government 
he  remained  contractor,  and  gave  to  nobody  any  right  through 
or  under  him  against  the  employer.  That  did  not  prevent 
him  from  holding  the  contract  for  the  benefit  of  the  company 
which  performed  the  service,  and  agreeing  to  collect  and  hold 
the  pay  for  it  and  as  its  property  when  received.  That  was 
the  agreement  which  the  referee  found  was  made,  and  it 
violated  neither  the  letter  nor  spirit  of  the  law.  The  obvious 
aim  of  the  enactment  was  to  prevent  a  liability  of  the  govern- 
ment upon  the  contract  to  any  person  but  the  accepted  bid- 
der. That  object  was  accomplished.  What  became  of  the 
money  when  earned  and  paid  was  immaterial  to  the  employer, 
and  Otis  might,  as  he  did,  put  himself  in  the  attitude  of  an 
ag6nt  for  the  defendant  company  as  between  them.  This 
question  does  not  appear  by  the  record  to  have  been  specifically 
raised,  and  it  is  quite  probable  that  the  exceptions  were  too 
general  and  ambiguous  to  present  it  for  review.  But  it  seems 
to  have  been  considered  and  discussed  in  the  courts  below,  and 
so  we  have  thought  it  best  to  dispose  of  it  here. 

But  other  and  very  serious  questions  were  raised  by  objec- 
tions taken  to  the  admission  in  evidence  of  a  large  number  of 
letters  and  telegrams.  Many  of  these  documents  were  impor- 
tant in  their  bearing  upon  the  facts,  and  must  have  largely  con- 
tributed to  the  ultimate  result  They  consisted  of*  three  let- 
ters from  N orris,  plaintiffs  agent  and  manager  at  San  Fran- 
cisco, to  defendant  Otis,  and  one  from  Otis  to  Norris ;  and 
then  of  a  large  number  of  telegrams ;  and  the  objections  were 
that  as  to  those  purporting  to  be  addressed  to  the  defendant 
there  was  no  competent  evidence  that  he  ever  received  the 
originals ;  and  as  to  those  purporting  to  have  been  signed  by 
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him,  that  there  was  no  competent  evidence  that  he  ever  wrote 
or  sent  them.  Our  consideration  must  be  limited  to  these  pre- 
cise objections,  and  to  the  question  as  between  sender  and 
receiver. 

Norris  swears  that  he  sent  the  three  letters  written  by  him 
to  Otis.  In  the  absence  of  any  proof  to  the  contrary,  or  any 
inquiry  as  to  the  mode,  we  must  understand  this  to  mean  that 
they  were  mailed  in  the  usual  manner.  If  there  was  doubt 
about  that  the  attention  of  Norris  should  have;  been  drawn 
to  it,  and  the  manner  of  transmission  challenged.  It  would 
be  extremely  critical  to  deny  to  the  form  of  expres- 
sion used  by  the  witness  its  ordinary  and  usual  interpreta- 
tion, because  it  might  have  been  more  precise  and  explicit,  in 
a  case  where  the  party  addressed  is  examined  as  a  witness,  and 
does  not  deny1  the  receipt  of  the  letters,  although  material  to 
the  issue.  On  such  a  state  of  facts  the  jury  were  authorized 
to  believe  that  the  three  letters  sent  to  Otis  were  received  by 
him.  The  one  letter  sent  by  Otis  to  Norris  was  identified  by 
the  latter,  who  knew  his  correspondent's  handwriting,  as 
appears  by  the  deposition.  Notice  to  produce  the  letters  of 
Norris  was  given,  and  not  being  produced,  copies  of  them  were 
read  in  evidence. 

But  there  is  more  difficulty  about  the  telegrams.  The  orig- 
inals were  shown  to  have  been  destroyed  by  the  telegraph  com- 
pany, so  that  a  resort  to  secondary  evidence  became  necessary. 
We  6hall  first  consider  the  proof  as  to  those  sent  by  Norris. 
It  consisted  merely  of  his  statement  that  he  sent  the  mes- 
sages by  telegraph  to  Otis,  who  resided  in  New  York,  directed 
to  him  at  that  city.  Such  direction  appears  upon  the  copies 
produced.  And  the  first  question  is,  whether  a  similar  pre- 
sumption of  fact  follows  the  delivery  of  a  message,  properly 
addressed,  to  the  telegraph  company  for  transmission,  to  that 
which  follows  the  delivery  of  a  letter  to  the  post-office.  The 
drift  of  authority  gives  an  affirmative  answer.  (Gray  on  Tele- 
graphs, §  136 ;  Commonwealth  v.  Jeffries,  7  Allen,  548 ;  Whart. 
on  Ev.,  §76;  State  v.  Hopkms,  50  Vt.  316;  Scott  &  Jar- 
nagin  on  Tel.,  §  845.)    The  presumption  indulged  is  one  of  fact, 
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and  so,  open  to  rebuttal  and  contradiction,  and  consists  merely 
in  the  natural  inference  which  may  be  drawn  from  the  expe- 
rienced certainty  of  transmission.     The  great  bulk  of  letters 
sent  by  mail  reach  their  destination,  and  equally  so  the  great 
bulk  of  telegrams.     A  failure  in  either  case  is  an  exception ; 
possible,  but  rare.     The  letters  are  transported  by  government 
officials  acting  under  oath,  and  upon  a  system  framed  to  secure 
regularity  and  precision:    the  telegrams  by  private  corpora- 
tions, whose  success  and  prosperity  depend  largely  upon  the 
promptness  and  accuracy  of  the  work,  and  are  faithful  under 
the  incentive  of  interest     These  companies  perform  a  publie 
service  and  are  regulated  to  some  extent  by  the  public  law. 
They  are   authorized  to  cross   with   their  wires  any  waters 
within  the  limits  of  the  State  (Laws  of  1845,  chap.  243);  to  con- 
struct their  lines  along  and  upon  the  public  roads  and  high- 
ways (Laws  of  1848,  chap.  265) ;  and  upon  and  over  the  lands  of 
individuals,    paying  the  agreed    or  appraised  compensation 
therefor  (Laws  of  1853,  chap.  471) ;  injury  to  their  lines  is  made 
a  misdemeanor  (Laws  of  1870,  chap.  491) ;  the  companies  are 
required  to  transmit  all  dispatches  in  the  order  of  their  receipt; 
to  accept  and  forward  them  from  connecting  lines ;  the  opera- 
tors are  exempt  from   military  service  and  jury  duty  (Laws 
of  1861,  chap.    215) ;  and  it  is  made  a  misdemeanor  for  any 
employe  to  divulge  the  nature  or  contents  of  a  private  tele- 
gram, or  willfully  refuse  or  neglect  to  transmit  or  deliver  the 
same  (Laws  of  1867,  chap.  871).     There  is  thus  impressed  upon 
the  telegraph  service  something  of  a  public  character,  and 
thrown  around  it  the  guard  and  the  obligations  of  the  public 
law,  and  it  seems  to  us  reasonable  to  assimilate  the   rules  of 
evidence  founded  upon  transmission  by  mail  to  that  of  trans- 
mission by  telegraph.     It  may  be  that  the  presumption  of  cor 
rect  delivery,  agreeing  in  kind  with  that  raised  upon  delivery 
to  the  post-office,  should  be  deemed  weaker  in  degree,  but  in 
view  of  the  wide  extension  of  telegraph  facilities  and  of  their 
increasing  use  in  business  correspondence,  and  the  difficulty  oi 
tracing  a  dispatch  to  its  destination,  we  think  it  should  beheld 
that  upon  proof  of  delivery  of  the  message  for  the  purpose  of 
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transmission,  properly  addressed  to  the  correspondent  at  his 
place  of  residence,  or  where  he  is  shown  to  have  been,  a  pre- 
sumption of  fact  arises  that  the  telegram  reached  its  destina- 
tion, sufficient  at  least  to  put  the  other  party  to  his  denial,  and 
raise  an  issue  to  be  determined.  Here  there  was  no  denial, 
and  the  presumption,  however  weak  at  the  outset,  became 
strong  and  convincing.  There  is  greater  safety  in  conceding 
the  existence  of  such  a  presumption  of  fact  under  a  system  like 
ours,  in  which  the  party  addressed  is  always  at  liberty  to  testify, 
and  if  dead  his  representatives  are  protected  against  the  evi- 
dence of  his  adversary  as  to  personal  transactions  and  commu- 
nications. 

We  turn  now  to  the  telegrams  alleged  to  have  been  sent  by 
Otis.  While  the  transcript  delivered  to  the  person  addressed 
is  for  some  purposes,  as  between  him  and  the  sender,  deemed 
the  original,  it  never  can  be  so  without  competent  proof  that 
the  alleged  sender  did  actually  send,  or  authorize  to  be  sent,  the 
dispatches  in  question.  The  primary  and  original  evidence  of 
that  fact  would  be  the  telegram  itself  in  the  handwriting  of 
the  sender,  or  of  an  agent  shown  to  have  been  duly  authorized. 
But  when  it  appears  that  the  telegram  has  been  destroyed  by 
the  company,  secondary  evidence  of  the  essential  fact  may  be 
given.  The  General  Term  have  put  great  stress  upon  the  cir- 
cumstance that  when  on  the  witness  stand  the  defendant  did 
not  dispute  the  authenticity  of  the  telegrams,  and  thence  rea- 
soned that  if  improperly  admitted  at  first,  they  became  com- 
petent afterward.  There  is  much  of  force  in  the  argument, 
but  we  think  there  was  some  evidence  of  genuineness  of  a  dif- 
ferent character.  Exhibit  4  i6  in  an  agreed  cipher  which 
identifies  it  with  a  certainty  at  least  equal  to  that  of  a  proved 
handwriting.  Exhibits  8, 9  and  10  were  not  objected  to.  They 
refer  to  No.  7,  asserting  that  it  was  received  from  Otis,  and 
reciting  its  substantial  contents.  They  are  followed  by  No.  11. 
These  two  —  7  and  11  — purport  to  have  come  from  Otis,  and 
their  material  point  is  a  claim  by  him  for  salary  in  addition  to 
commissions.  Now  No.  14  and  No.  20  are  letters  from  Norris 
to  Otis  which  he  presumably  received,  and  never  disputed, 
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either  by  an  answer  or  on  the  witness  stand.  Those  letters  re- 
cite the  receipt  of  Otis'  previous  telegrams,  claiming  a  salary 
in  addition  to  commissions,  and  paying  that  claim  under  pro- 
test by  draft  inclosed.  If  he  had  not  sent  these  dispatches, 
the  letters  required  of  him  a  denial,  or  at  least  an  explanation 
of  his  silence  when  called  as  a  witness.  He  did  neither,  and 
hence  the  receipt  of  the  letters  and  the  omission  to  challenge 
their  recitals  amount  to  an  admission  that  he  did  send  Exhibits 
7  and  11.  No.  21  is  verified  by  the  letter  of  Otis,  No.  22. 
Exhibits  5,  6, 29,  30  and  31  purport  to  be  directions  from  Otis 
to  Norris  to  draw  for  specific  sums  of  the  mail  pay.  Their 
importance  lies  in  their  amounts  as  excluding  a  deduction  for 
salary,  or  making  that  deduction.  Putnam,  who  was  cashier 
and  book-keeper,  testifies  that  defendant  resided  in  New  York 
city;  would  telegraph  to  Norris  to  draw  for  specific  sums; 
that  such  draf  ts  were  drawn  and  paid,  and  the  amounts  entered 
to  Otis'  credit  in  the  books.  In  each  case  the  payment  of  the 
draft  would  verify  to  Putnam  the  genuineness  of  Otis'  tele- 
gram to  draw,  and  these  telegrams  Putnam  delivered  to  Norris, 
who  produced  them.  The  credits  on  the  books  corresponding 
with  the  telegram  amounts  went  into  the  account,  the  correct- 
ness of  which  Otis  does  not  dispute,  but  only  denies  that  he  is 
liable  at  all.  These  facts  furnish  some  evidence  that  Otis  did 
send  the  telegrams  in  question.  Exhibit  26  is  a  refusal  to  pay 
a  specific  draft  and  is  made  immaterial  by  what  follows.  No. 
27  was  from  Norris  and  verifies  No.  23  as  sent  by  Otis.  There 
remain  Exhibits  3,  15,  17,  18  and  28,  covered  by  the  objection, 
and  these  seem  to  us  entirely  immaterial,  and  bearing  in  no 
degree  upon  the  questions  litigated  beyond  what  is  sufficiently 
established  by  other  competent  proof.  There  was  thus  some 
evidence  presented  to  the  court,  without  objection  to  its  char- 
acter when  given,  tending  to  prove  that  Otis  did  send  the  tele- 
grams purporting  to  be  signed  by  him.  It  was  claimed  after- 
ward not  to  be  competent,  but  so  far  as  the  case  shows,  it  was 
the  best  evidence  attainable,  and  no  specific  objection  was  made 
that  there  was  better  evidence,  and  no  facts  proved  indicating 
it.     The  court  held  that  a  prima  facie  case  was  made  of  the 
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genuineneBS  of  the  dispatches  as  having  emanated  from  Otis, 
and  that  being  so,  the  .transcripts  delivered  to  Norris  became 
admissible  in  the  absence  of  any  objection  to  their  accuracy  as 
copies,  or  to  the  correctness  of  their  transmission.  So  far  then 
as  the  telegrams  were  material,  we  think  there  was  no  error  in 
their  admission.  That  they  were  in  truth  authorized  and 
genuine  became  in  the  end  most  thoroughly  established  by 
Otis'  omission  to  dispute  them  as  a  witness. 

Some  other  questions  of  evidence  were  raised  which  we 
have  examined,  but  deem  it  unnecessary  to  discuss. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Emma  J.  Nioholls,  Appellant,  v.  Phebe  L.  Wentworth,  Ee-    l{$  2» 

spondent. 

The  owner  of  one  tenement  may  acquire  an  easement  over  the  premises  of 
another  by  an  open,  notorious,  and  continuous  user,  for  more  than 
twenty  years,  under  a  claim  of  right,  adverse  to  the  owner  and  with  his 
knowledge  and  acquiescence. 

R.  and  W.  being  owners  of  adjoining  lots  in  a  village,  in  1849  opened  an 
alley-way  between  them,  one-half  being  on  the 'lot  of  each ;  each  erected 
a  fence  bounding  the  alley,  on  his  own  land,  and  they  and  their  grantees 
respectively  thereafter  kept  up  and  maintained  the  fences,  and  mutually 
and  uninterruptedly  down  to  1880,  used  the  alley  as  a  private  way,  and  for 
passage  with  their  horses  and  carriages  to  reach  the  stables  and  other 
structures  on  the  rear  of  the  lots ;  each  party  built  barns  on  his  lot  adapted 
to  such  joint  use  of  the  alley,  which  have  been  since  maintained .  In  1869 
plaintiff  purchased  R.'s  lot,  and,  at  the  suggestion  of  W.,  caused  a  clause 
to  be  inserted  in  her  deed  describing  the  alley  as  being  half  on  each  lot, 
and  granting  such  right  of  way  therein  as  the  said  parties  can  lawfully 
grant  to  be  used  and  enjoyed  in  common  with  the  owners'  of  the  adjoin, 
ing  lot;  the  conveyance  being  made  subject  to  the  right  of  said  adjoining 
owner  in  said  alley.  Held,  the  testimony  authorized  a  finding  that 
the  use  of  the  alley  had  been  for  more  than  twenty  years  open,  notorious 
and  well  known,  under  a  claim  of  right,  and  adverse  to  the  exclusive 
ownership  of  any  part  of  the  way  in  defendant  who  claimed  under  W.; 
that  the  declaration  in  the  deed,  participated  in  by  both  adjoining  owners, 
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not  only  characterized  any  subsequent  use  of  the  alley  as  being  mads  under 
a  claim  of  right,  but  authorized  the  inference  that  the  prior  user  had  been 
exercised  under  a  similar  claim  ;  and  that  plaintiff  was  entitled  to  main- 
tain an  action  to  restrain  defendant  from  a  threatened  obstruction  of  the 
way  by  the  building  of  a  fence  on  the  line  of  the  lots. 
Wiseman  v.  Lucksinger  (84  N.  Y.  31),  distinguished. 

(Submitted  October  18,  1885;  decided  November  24,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  9, 1883, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  from  erecting 
a  fence  which  the  complainant  alleged  defendant  threatened  to 
build  in  an  alley-way  between  and  partly  upon  the  lots  of  each. 
The  answer  admitted  the  intent  to  erect  the  fence,  but  claimed 
the  right  as  owner  of  the  land  to  inclose  that  portion  of  the 
alley  upon  her  lot. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Ransom  &  Joy ce  for  appellant.  Twenty  years  uninterrupted 
and  unqualified  enjoyment  of  such  a  right  as  plaintiff  claims 
is  decisive  evidence  of  a  grant.  The  law  requires  the  jury  to 
presume  and  find  it.  (Lansing  v.  Wisewell,  5  Denio,  213 ; 
5  How.  Pr.  77 ;  Hammond  v.  Zehner,  21  N.  Y.  118 ;  TVanger 
v.  Sassaman,  14  Penn.  St.  [2  Harris]  574 ;  doming  v.  Gould, 
16  Wend.  534 ;  Worral  v.  Rhoade,  2  Whart.  [Penn.]  427 ;  Cod- 
ridge  v.  Leonard,  8  Pick.  509 ;  Blake  v.  Foerett,  1  Allen,  248 ; 
Wash,  on  Easem.  and  Serv.  [3d  ed.]  137.)  The  use  of  an  ease- 
ment for  twenty  years  unexplained  will  be  presumed  to 
be  under  a  claim  or  assertion  of  right  and  adverse,  and  not 
by  the  leave  or  favor  of  the  owner,  and  becomes  sufficient  to 
raise  the  presumption  of  a  grant.  (Miller  v.  Garloch,  8  Barb. 
153;  Ward  v.  Warren,  15  Hun,  600;  82  N.  Y.  265;  Combs 
v.  VigoUy,  12  Weekly  Dig.  432;  Parker  v.  Foots,  19  Wend. 
308;  Kcma  v.  Bolton,  36  N.  J.  Eq.  21;  Cox  v.  Forrest,  60 
Md.  74.)  And  so  if  .under  a  parol  consent,  or  parol  gift,  or 
parol  contract.    (Stearns  v.  Janes,  12  Allen,  582;  Barnes  v. 
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Haynes,  13  Gray,  188;  Tovmsend  v.  Bissell,  4  Him,  297; 
Graven  v.  Hose,  8  S.  Car.  [Richardson]  72 ;  Wash,  on  Easem. 
and  Serv.  [3d  ed.]  137.  The  use  by  the  successive  owners 
of  lot  15,  of  that  portion  of  lot  6  covered  by  the  way,  was  hot 
interrupted  by  the  change  of  ownership,  but  is  to  be  deemed 
continuous.  (Leonard ,  v.  Leonard,  7  Allen,  277 ;  Miller  v. 
Oarlock,  8  Barb.  155;  Kana  v.  Bolton,  36  N.  J.  Eq.  21;  3 
Kent's  Com.  444;  Wash,  on  Easem.  and  Serv.  [3d  ed  ]  157.) 
The  user  once  begun  passed  by  the  conveyances  of  lot  15  from 
Reyuale  down  to  Mrs.  Holly  as  an  appurtenance,  and  each  deed 
had  that  effect,  although  the  way  was  not  mentioned  nor  the 
word  "appurtenances"  used  therein.  (  Voorhees  v.  Albro,  18 
N.  Y.  48 ;  Kent  v.  Waite,  10  Pick.  138;  Newman  v.  Netlis, 
97  N.  Y.  285 ;  4  Kent's  Com.  467,  marg.  p.,  note  d.)  There- 
fore, Mrs.  Holly  in  1866,  or  thereabouts,  acquired  a  full  right 
tc  the  easement  in  question  by  prescription,  and  it  attached  to 
and  would  have  gone  with  that  part  of  lot  15  conveyed  by  her 
to  plaintiff  without  being  specially  described  in  plaintiff's  deed. 
(Wash,  on  Easem.  and  Serv.  [3d  ed.]  36.)  The  appurtenances 
which  pass  are  not  limited  to  those  which  are  absolutely  neces- 
sary to  the  enjoyment  of  the  property  conveyed ;  it  is  sufficient 
if  full  enjoyment  of  the  property  cannot  be  had  without  them. 
(Simmons  v.  Cloonan,  81  N.  Y.  557 ;  Adams  v.  Conover,  87 
id.  422.)  The  owner  of  a  servient  tenement  has  always  a  right 
to  put  gates  or  bars  across  the  way  so  long  as  he  does  not  inter- 
fere with  the  user  by  the  owner  of  the  way.  (Gerard's  Titles  [2d 
ed.],  656 ;  Wash,  on  Easem.  and  Serv.  [3d  ed.]  230, 264 ;  Bake- 
man  v.  Talbot,  31  K  Y.  366;  Huson  v.  Young,  4  Lans.  64  ) 
Defendant  is  estopped  from  denying  plaintiff's  right  to  the  ease- 
ment. (Wash,  on  Easem.  and  Serv.  [3d  ed.]  97 ;  Cheney  v.  Ar- 
nold, 18  Barb.  434 ;  3  Kent's  Com.  442,  marg.  p.,  note  o;  De 
Herques  v.  Marti,  85  N.  Y.  609 ;  Brawn  v.  Brown,  30  id.  519 ; 
Starrs  v.  Barker,  6  Johns.  Ch.  166.)  When  the  plaintiff  had 
shown  an  actual  user  for  more  than  twenty  years  by  herself  and 
grantors  of  that  part  of  the  way  covering  land  of  defendant, 
her  case  was  made  out  prima  fade.  (1  Greenl.  on  Ev.  [Bedf. 
Sickels  —  Vol.  LV.  58 
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ed.],  §  74;  Haight  v.  Badgley,  15  Barb.  499 ;  Wash,  on  Easem. 
and  Serv.  [3d  ed.]  137,  138.)  If  deiendant  claimed  the  user 
was  by  license  or  permission  or  matter  of  favor  from  her  or  her 
testator,  she  should  have  pleaded  it.  {Clifford  v.  Dam,  81 
N.  Y.  52;  1  Van  Santv.  PL  [2d  ed.]  469,  470.)  Under  the 
evidence  the  use  of  the  alley  by  the  owner  of  lot  15  has 
been  open  and  notorious  and  well  known  to  the  owner  of  lot  6, 
and  was  under  claim  of  right  and  was  adverse.  (Ward  v. 
Warren,  15  Hun,  600,)  Where  the  original  way  has  been 
altered  by  consent  of  parties  the  altered  way  is  subject  to  the 
same  equities  as  the  original  way.  (Hamilton  v.  White,  4 
Barb.  60;  5  N.  Y.  9;  Smith  v.  Lee,  14  Gray,  73;  Pope  v. 

Deveretcx,  5  id.  409.) 

i 

John  T.  Mwrray  for  respondent.    Even  if  the  plaintiff  and  ! 

defendant  had  derived  their  title  from  a  common  grantor,  where 
the  rule  in  regard  to  uses  is  to  uphold  if  possible  the  easement 
as  between  grantor  and  grantee,  the  several  conveyances  prior 
to  1869  would  defeat  the  plaintiff's  claim.  (Parsons  v.  John- 
son, 68  N.  Y.  62.)  If  this  was  an  action  to  recover  real  prop- 
erty between  these  parties,  as  the  Code  now  stands,  the  pro- 
duction of  defendant's  title  by  will  would  end  the  matter  and 
the  law  would  deem  the  possession  of  the  plaintiff  to  be  under 
and  in  subordination  to  the  legal  title.  (Code,  §  368.)  The 
General  Term  in  reversing  the  judgment  of  the  Special  Term 
has  correctly  decided  and  disposed  of  this  case  as  to  the  law  and 
facts.  (Cronkhitev.  Oronkhite,  94  N.  Y.  883.)  An  easement 
of  the  character  claimed  can  only  be  created  by  deed  or  grant, 
or  by  prescription  from  which  a  grant  can  be  inferred.  (2  R. 
S.  134,  §  6 ;  Wiseman  v.  Luchsinger,  84  N.  Y.  31.) 

Ruger,  Ch  J.  The  General  Term  reversed  a  judgment 
awarding  a  perpetual  injunction  against  the  defendant  from 
obstructing  a  certain  alley,  upon  the  ground  that  the  evidence 
did  not  authorize  the  finding  made  by  the  trial  court,  that  the 
use  of  the  alley  by  the  plaintiff  and  her  grantors  had  for  a 
period  of  more  than  twenty  years  been  open,  notorious  and 
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well  known,  under  a  claim  of  right,  and  adverse  to  the  exclu- 
sive ownership  of  any  part  thereof  by  the  defendant. 

The  order  of  reversal  must  be  deemed  to  have  been  made 
upon  questions  of  law  as  it  does  not  specify  that  it  was  made 
upon  questions  of  fact.  (Code  of  Civ.  Pro.,  §  1338;  Davis  v. 
Leopold,  87  N.  T.  620 ;  Eider  L.  R.  Co.  v.  Roach,  97  id. 
378.)  The  only  question,  therefore,  for  our  consideration  is 
whether  there  was  sufficient  evidence,  to  support  the  finding  of 
the  trial  court,  and  the  legal  conclusions  predicated  thereon, 
that  such  a  user  will  establish  a  right  in  one  party,  to  an  ease- 
ment in  the  land  of  another,  if  continued  for  a  sufficient  length 
of  time.  There  is  no  conflicting  evidence  in  the  case,  and  the 
finding  was  based  upon  undisputed  testimony.  It  showed  that 
in  the  year  1846,  one  Beynales  and  Wentworth  being  owners 
of  adjoining  lots  on  Church  street,  in  the  village  of  Lockport, 
opened  an  alley- way  about  fifteen  feet  in  width,  one-half  lying 
on  each  side  of  the  dividing  line,  and  then  commenced  and 
mutually  continued  to  use  the  same,  either  by  themselves  or 
their  respective  grantees,  uninterruptedly  from  that  time  to  the 
year  1880,  as  a  private  way  to  reach  the  stables  and  other 
structures  on  the  rear  of  their  respective  lots.  Each  party 
erected  fences  bounding  the  side  of  the  alley  on  his  own  land 
and  they  have  each  substantially  maintained  them  until  the 
present  time.  Each  party  built  barns  on  their  respective  lots 
adapted  to  the  joint  use  of  such  alley  and  have  ever  since 
occupied  them,  and  have  used  said  alley  in  passing  over  and 
through  the  same  with  their  horses  and  carriages,  etc.,  from 
Church  street  to  and  from  such  barns  and  other  structures.  In 
1869  the  plaintiff  purchased  of  its  owner  the  westerly  half  of 
the  lot  lying  south  of  said  alley,  and  at  the  suggestion  of  the 
defendant's  husband,  who  was  then  and  for  a  period  of  twenty- 
five  years  had  been  the  owner  of  the  northerly  lot  adjoining 
said  alley,  caused  to  be  inserted  in  her  deed  a  clause  describing 
the  alley  as  being  half  on  each  lot  and  continuing  as  follows : 
"  together  with  such  right  of  way  in  the  alley  aforesaid  f roin 
Church  street  to  the  north  end  of  the  premises  above  described 
as  the  said  parties  can  lawfully  grant  to  be  used  and  enjoyed 
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always  in  common  with  the  owners  of  the  remaining  east  part 
of  said  lot  "No.  15,  and  the  owner  or  owners  of  the  said  lot 
next  north  of  said  lot  No.  15  who  have  an  interest  or  right  of 
way  in  common  in  said  alley,  and  this  conveyance  being  made 
subject  to  the  right  of  the  owner  of  said  lot  north  of  said  lot 
No.  15  on  said  alley."  It  also  appears  that  the  plaintiff  about 
the  same  time  built  an  expensive  house  on  her  lot  which  was 
so  adapted  thereto,  that  she  could  not  6onveniently  obtain  access 
to  her  stable  in  the  rear  except  through  the  alley  in  question. 

There  is  no  evidence  in  the  case  conflicting  with  the  pre- 
sumption of  mutual  grants  by  the  respective  owners  to  each 
other  of  the  right  of  way  in  question,  or  with  the  deductions 
logically  flowing  from  the  declaration  made  in  the  deed  above 
referred  to,  by  the  owner  of  one  lot  and  the  acquiescence 
therein  of  the  other,  of  the  existence  of  a  right  in  the  alley 
capable  of  being  conveyed  and  acquired  under  such  a  deed. 
Such  a  declaration  participated  in  by  both  adjoining  owners 
not  only  characterized  any  subsequent  user  of  the  alley  as  being 
made  under  a  claim  of  right,  but  authorized  the  inference  that 
the  prior  user  and  possession  had  been  exercised  and  possessed 
under  a  similar  claim.  The  declaration  of  the  defendant's 
devisor  made  previous  to  the  opening  of  the  alley,  that  the  own- 
ers of  the  said  lots  iri  tended  to  lay  out  and  open  an  alley ton  the 
boundary  line  for  the  use  of  their  respective  premises,  tends  to 
confirm  the  presumption  of  a  mutual  grant  of  a  right  of  way 
over  the  premises  in  question. 

There  being  no  direct  evidence  of  the  agreement  under 
which  the  user  commenced  there  is  nothing  to  rebut  the  pre- 
sumption of  a  mutual  grant,  flowing  from  the  acts  of  the 
parties,  in  fencing  the  inciosure  and  exercising  the  right  of 
passage  thereover,  without  question  or  objection  for  a  period  of 
twenty  years. 

The  doctrine  that  the  owner  of  one  tenement  may  acquire 
an  easement  over  the  premises  of  another  by  the  open,  noto- 
rious and  adverse  occupation  thereof  under  a  claim  of  right  for 
a  period  of  twenty  years  is  too  well  settled  by  the  authorities 
to  permit  of  any  dispute.      The  case  of  Barnes  v.  Hoynes  (13 
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Gray,  188)  is  identical  with  this  in  its  leading  facts,  and  the 
opinion,  written  by  Chief  Justice  Shaw,  is  so  directly  in 
point  that  we  cannot  refrain  from  making  a  brief  extract 
therefrom.  He  says :  "  The  use  of  the  common  way  by  each, 
so  far  as  it  was  used  in  and  over  the  soil  of  the  other,  was  ad- 
verse, uninterrupted  and  used  under  a  claim  of  right  and  con- 
tinued more  than  twenty  years,  and  thereby  each  acquired  such 
an  easement  in  that  portion  of  the  land  of  the  other  which  was 
covered  by  the  way  as  the  other  could  not  lawfully  disturb. 
When  such  actual  uninterrupted  use  of  a  way,  as  of  right,  is 
shown  to  have  existed  a  sufficient  length  of  time  to  create  the 
presumption  of  a  grant,  if  the  other  party  relies  on  the  fact  that 
those  acts,  all  or  some  of  them,  are  permissive,  it  is  incumbent 
on  such  party  by  sufficient  proof  to  rebut  such  presumption  of 
a  non-appearing  grant,  otherwise  the  presumption  stands  as  suffi- 
cient proof  and  establishes  the  right." 

The  same  question  has  also  been  recently  examined  and  dis- 
cussed in  an  elaborate  opinion  by  Judge  Eabl,  in  this  court  in 
the  case  of  Ward  v.  Warren  (82  N.  T.  265)  where  it  was  held 
that  proof  of  an  exclusive,  continuous,  uninterrupted,  open  and 
notorious  user  under  a  claim  of  right  with  the  knowledge  and 
acquiescence  of  the  owners  of  the  servient  tenement  for  a 
period  of  upwards  of  twenty  years,  authorizes  the  presumption 
of  a  grant  of  the  interest  so  exercised  and  enjoyed. 

The  court  below  refers  to  the  case  of  Wiseman  v.  Lucksm- 
ger  (84  N.  T.  31)  as  maintaining  some  principle  conflicting 
with  the  views  above  presented.  We  do  not  so  understand  that 
case.  The  proof  there  showed  the  understanding  under  which 
the  user  in  question  commenced,  and  it  was  there  held  that  such 
proof  showed  a  license  merely  and  was  revocable  by  the  owner 
and  licensor. 

The  order  of  the  General  Term  should  be  reversed  and  judg- 
ment of  Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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John  Gottlieb,  Respondent,  v.  The  New  York,  Lake  £bde 
InflSI  AND  ^B8T,CBN  Railroad  Company,  Appellant, 

H6  toil       Plaintiff,  a  brakeman  in  defendant's  employ,  was  crashed  between  two 
Ha  40-j)  C8kTB  while  coupling  them.    In  an  action  to  recover  damages  for  the  injur/ 

ise  574!  I*  appeared  that  defendant's  road  was  so  arranged  that  both  broa  dand 

[  Standard  gauge  cars  could  be* run  upon  it  on  the  same  train,  and  there 

I  were  both  kinds  of  cars  upon  the  train  in  question.     It  broke  in  two  in  the 

I  night-time,  and  the  two  cars  which  plaintiff  was  required  to  couple  were 

:  of  different  gauge  ;  failing  to'make  the  coupling  the  draw-heads  passed 

\  each  other,  and  the  bumpers,  which  the  evidence  tended  to  show  were 

I  intended  to  protect  brakemen,  and  should  be  wide  enough  for  that  par- 

pose,  being  but  three  inches"  wide,  and  entirely  insufficient  to*  protect 
I  him,  he  received  the  injury  complained  of.     Held,  that  where  trains  ire 

so  made  up  of  cars  of  different  gauge,  as  the  draw-heads  are  more  apt 
to  pass  each  other,  it  is  more  important  that  the  bumpers  should  be  well 
1  looked  to,  that  they  may  afford  the  intended  protection,  and  the  defect 

being  an  obvious  one,  and  easily  remedied,  the  testimony  authorized  a 
(  finding  of  negligence  on  the  part  of  defendant. 

I  The  two  cars  in  question  did  not  belong  to  defendant  but  to  other  railroad 

I  companies,  which  were  received  by  defendant  and  were  being  trans- 

ported over  its  road;  they  were  in  good  repair,  and  the  defect  was  in 
their  original  construction.  Held,  that  this  did  not  relieve  defendant 
from  liability. 
A  railroad  company,  drawing  the  cars  of  another  company  over  its  road, 
owes  a  duty  to  its  employes  in  reference  thereto.  It  is  bound  to  inspect 
such  cars  the  same  as  its  own,  and  is  responsible  for  the  consequeDces  of 
such  defects  as  would  have  been  flisclosed  by  ordinary  inspection,  as  it  is 
its  duty  either  to  remedy  them  or  to  refuse  to  take  the  cars.  The 
employe  no  more  assumes  the  risks  of  such  defects  than  those  in  can 
belonging  to  his  employer. 

(Argued  October  21,  1885 ;  decided  November  24, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  May  13,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below, 
29  Hun,  637.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Lewi*  E.  Carr  for  appellant.    The  servant  assumes  the  risks 
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ordinarily  incident  to  the  business  in  which-he  engages  as  it  is 
conducted  by  his  employer,  or  as  it  may  from  time  to  time  be 
changed  by  the  employer.  (Wood  on  Mast,  and  Serv.,  §  326 
Priestly  v.  Fowler,  3M.&V.1;  Owen  v.  B.  B.  Co.,  1  Lana 
108 ;  6  Alb.  L.  J.  174;  De  Forrest  v.  JeweU,  88  N.  Y.  264 
Gibson  v.  B.  B.  Co.,  63  id.  449 ;  Zadd  v.  B.  R.  Co.,  119  Mass, 
412 ;  B.  B.  Co.  v.  Flanagan,  77  111.  365;  Powers  v.  B.  B, 
Co.,  98  N.  Y.  274;  Hashm  v.  B.  B.  Co.,  65  Barb.  129;  De 
Graff  v.  B.  B.  Co.,  3  T.  &  0.  255 ;  76  N.  Y.  125 ;  Henry  v. 
S.  I.  B.  B.  Co.,  81  id.  373;  White  v.  Sharp,  27  Hun,  94.) 
There  was  error  in  the  disposition  of  the  case  at  the  Circuit, 
because  the  accident  to  the  plaintiff  resulted  from  imperfections, 
if  there  were  any,  that  were  patent,  and  the  risk  from  them 
was  one  assumed  by  the  plaintiff.  (Wood  on  Mast,  and  Serv. 
681,  682,  698 ;  De  Graff  v.  B.  B.  Co.,  3  T.  &  0.  255 ;  Lanmg 
v.  B.  B.  Co.,  49  N.  Y.  531 ;  Smithson  v.  B.  B.  Co.,  1  A.  & 
E.  K.  R.  Cases,  101,  105.)  Opportunity  to  know  is  knowl- 
edge. (Porter  v.  E.  B.  B.  Co.,  2  A.  &  E.  R.  R.  Cases,  44; 
71  Mo.  66;  Wright  v.  B.  B.  Co.,  25  N.  Y.  562;  Loonam 
v.  BrocJcway,  3  Robt.  74.)  The  court  erred  in  ignoring  the 
fact  that  the  cars  between  which  the  plaintiff  was  injured  were 
not  those  of  the  defendant,  and  in  instructing  the  jury  that 
such  fact  was  entirely  immaterial.  {Salter  v.  Jewett,  85  N. 
Y.  61 ;  Agawam  Bk.  v.  Streever,  18  id.  502 ;  Eaton  Co.  v. 
Every,  83  id.  31;  Isaacson  v.  B.  B.  Co.,  94  id.  278;  M.  B. 
B.  Co.  v.  Smithson,  1  A.  &  E.  R.  R.  Cases,  101, 106 ;  People 
y.  B.  B.  Co.,  28  Hun,  543 ;  S.  C,  22  id.  533  ;  Jones  v.  B.  B. 
Co.,  id.  284 ;  BaUou  v.  B.  B.  Co.,  26  Alb.  L.  J.  137 ;  5  A.  &  E. 
R.  R.  Cases,  480 ;  Baldwin  v.  B.  B.  Co.,  50  Iowa,  680 ; 
Mackin  v.  B.  &  A.  B.  B.  Co.,  135  Mass.  201 ;  15  A.  &  E. 
R.  R.  Cases,  196;  Smith  v.  Potter,  2  id.  140.)  Many  things 
in  railroad  management  are  matters  of  executive  detail,  which 
must  of  necessity  be  intrusted  to  servants  to  perform,  and 
neglect  in  those  duties  is  not  of  the  master.  (Bose  v.  B.  R. 
Co.,  58  N.  Y.  217 ;  McCosker  v.  B.  B.  Co.,  84  id.  77;  Bissd 
v.  B.  B.  Co.,  70  id.  171.)  There  was  want  of  proper  care  on 
part  of  the  plaintiff.  (Wood  on  Mast,  and  Serv.,  §§  335, 372, 373; 
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Brown  v.  Maxwell,  6  Hill,  592;  2  Thompson  on  Neg.,  1014, 
§§  19,  28;  McMillan  v.  B.  B.  Co.,  20  Barb.  449;  T.  B.  B. 
Co.  v.  Aehbwry,  84  111.  429 ;  B.  B.  Co.  v.  Jewell,  42  id.  99; 
Porter  v.  H.  B.  B.  Co.,  2A.&E.RR  Cases,  44;  Gorton 
v.  B.  B.  Co.,  45  N.  T.  660 ;  Hewitt  v.  B.  B.  Co.,  3  Lans. 
358 ;  Tolman  v.  B.  B.  Co.,  98  N.  Y.  128.)  It  is  the  duty  of 
the  servant  to  make  a  vigilant  use  of  his  senses,  for  the  purpose 
of  ascertaining  the  condition  of  the  appliances  of  which  he  is 
about  to  make  use,  so  far  as  they  are  open  to  ordinary  obser- 
vation. (Lakp  Shore  B.  B.  Co.  v.  McCormick,  5  A.  &  E.  R. 
R.  Cases,  474.)  If  the  servant  has  the  same  knowledge,  or 
means  of  knowledge,  or  the  same  opportunity  of  knowledge, 
with  the  master,  of  the  defect  complained  of,  such  opportunity 
is  in  law  knowledge  and  he  is  chargeable  with  its  consequence. 
(Wood  on  Mast,  and  Serv.,  §  366 ;  B.  R.  Co.  v.  Barber,  5 
Ohio,  541;  Loonam  v.  Brockway,  3  Eobt.  74,  83.)  If  the 
defect  is  open  to  ordinary  observation,  the  risk  from  it  is 
assumed.  (Wood  on  Mast,  and  Serv.,  §  335 ;  Owen  v.  B.  i?. 
Co.,  1  Lans.  108 ; .  Powers  v.  B.  B.  Co.,  98  K  Y.  274.) 

John  W.  Lyon  for  respondent.  A  railroad  company  owes 
to  its  employes  the  duty  of  providing  and  maintaining  its 
operative  machinery  and  appliances  in  good,  safe  and  suitable 
repair,  so  as  to  protect  them  against  danger,  and  those  who  are 
charged  with  the  duty  of  providing  and  maintaining  the 
machinery  and  appliances  for  the  operation  of  a  railroad  repre- 
sent the  corporation,  and  their  want  of  care  and  omission  of 
duty  in  that  respect  is  the  negligence  of  the  corporation  itself. 
Eltie  v.  Erie  Co.,  95  N.  Y.  546;  DeKay  v.  Erie  Co.,  33 
Hun,  665 ;  Flike  v.  B.  &  A.  B.  B.  Co.,  53  S.  Y.  549 ;  Lad- 
ing v.  N.  Y.  C.  B.  B.  Cb.,.79  id.  521 ;  ConnoUy  v.  Pollion, 
41  Barb.  366 ;  Plank  v.  JST.  T.  C.  B.  B.  Co.,  60  K  Y.  607; 
Mehan  v.  S.  B.  <&  If.  T.  B.  B.  Co.,  73  id.  585 ;  Booth  v.  B.  & 
A.  B.  B.  Co.,  id.  138 ;  Mvldooney  v.  III.  C.  B.  B.  Co.,  36  Iowa, 
462 ;  Fay  v.  M.  &  St.  L.  By.  Co.,  15  K  W.  Rep.  241 ;  King 
v.  O.  &  I.  By  Co.,  14  Fed.  Rep.  277;  Q.  T.  By  Co.  v.  dm- 
mvagB,  27  Alb.  L.  J.  294 ;  Corcoran  v.  Rolhrook,  59  N.  T. 
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517 ;  Ryan  v.  Fowler,  24  N.  Y.  410;  Birkpatrick  v.  B.  Y. 
C.  <&  B.  R.  R.  R.  Co.,  79  id.  240 ;  Bain  v.  Smith,  80  id.  458 ; 
Cone  v.  D.  L.  &  W.  R.  R.  Co.,  81  id.  206 ;  Fuller  v.  Jew- 
eU,  80  id.  46;  Hough  v.  Ry.  Co.,  100  U.  S.  213;  Paintonv. 
JV.  C.  R.  R.  Co.,  83  N.  Y.  7;  Brawn  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  22  Alb.  L.  J.  117;  C.  &  N.  W.  R.  R.  Co.  v.  Jack 
son,  55  III.  492 ;  Shanny  v.  Androscoggin  Mills,  66  Me.  420 ; 
Gibson  v.  P.  R.  R.  Co.,  46  Mo.  163 ;  C,  etc.,  Co.  v.  State,  44 
Md.  283 ;  Wedgwood  v.  C.  &  N.  R.  R.  Co.,  44  Wis.  18.)  Plain- 
tiff had  the  right  to  understand  and  assume  that  the  defendant 
had  exercised  care  and  diligence  in  providing  and  maintaining 
safe  and  suitable  means  and  appliances  for  the  service  he  was 
required  to  perform  so  as  not  to  expose  him  to  unreasonable 
risks  or  dangers.  (Connelly  v.  Pollion,  41  Barb.  366 ;  Noyes 
v.  Smith,  28  Vt.  59 ;  JeUer  v.  B.  Y.  &  B.  R.  R.  Co.,  2 
Abb.  Ct.  App.  Dec.  458;  Ford  v.  F.  R.  R.  Go.r110  Mass. 
240;  Gibson  v.  P.  R.  R.  Co.,  2  Am.  Rep.  500;  F.  W.,  etc.> 
R.  R.  Co.  v.  Gildersleeve,  33  Mich.  133 ;  T.,  etc.,  R.  R.  Co. 
v.  Ingraham,  77  111.  809.)  Defendant  was  obliged  to  provide 
safe  and  sound  buffers  as  appliances  to  its  cars  in  the  first 
instance,  and  for  any  negligence  in  that  respect  the  defendant 
is  liable.  (Ford  v.  F  R.  R.  Co.,  14  Am.  Rep.  598  ;  Bough  v. 
T.  A  P.  R.  R.  Co.,  21  Alb.  L.  J.  129.)  The  act  of  omission 
of  the  defendant  to  furnish  in  the  first  place  safe  and  suitable 
buffers  as  appliances  to  said  cars,  was  the  act  or  omission  of  the 
defendant  irrespective  of  any  negligence  of  the  inspectors  or 
whoever  placed  the  cars  together  in  making  up  the  train,  and 
in  this  case  there  is  no  middle  ground.  (Fuller  v.  Jewett,  80 
N.  Y.  52;  Kirhpatrick  v.  N.  Y.  C.  &  B.  R.  R.  R.  Co.,  79 
id.  240 ;  Bain  v.  Smith,  $0  id.  458 ;  Braun  v.  C,  R.  I.  &  P. 
R.  R.  Co.,  22  Alb.  L.  J.  117 ;  Tiemey  v.  M.  &  Z.  R.  R.  Co.,  32 
id.  133.)  The  plaintiff  had  the  right  to  understand  and  assume 
hat  the  defendant  had  exercised  care  and  diligence  in  provid- 
ing suitable  means  for  the  service  he  was  required  to  perform, 
so  as  not  to  expose  him  to  unreasonable  risks  or  dangers, 
(Shaw  v.  Sheldon,  21  Weekly  Dig.  489  ;  Connelly  v.  Pollion, 
41  Barb.  366 ;  Ryan  v.  Fowler,  24  N.  Y.  414 ;  Jetter  v.  N.  Y. 
Sick  els  —  Vol.  LV.  59 
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db  H.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  458 ;  Jones  v.  N.  7.  C. 
<&  H.  R.  R.  R.  Co.,  28  Hun,  364 ;  O'Neil  v.  St.  L.  R.  R.  Co.,  9 
Fed.  Rep.  357 ;  Laming  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y. 
533.)  As  matter  of  law  only  ordinary  and  reasonable  diligence 
was  required  on  the  part  of  the  plaintiff.  (Gibson  v.  Erie  Ry. 
Co.,  63  N.  Y.  449 ;  Hough  v.  Ry.  Co.,  100  U.  8.  217 ;  Gibson 
v.  P.  R.  Co.,  2  Am.  Rep.  499;  Combs  v.  N.  B.  C.  Co.,  102 
Mass.  572.)  The  plaintiff  was  not  required  to  guard  against 
perils  and  hazards  in  which  the  negligence  of  the  defendant 
had  placed  him.  {Hough  v.  Ry.  Co.,  100  U.  S.  217  ;  Booth 
v.  B.  dk  A.  R.  R.  Co.,  73  N.  Y.  40.) 

Eabl,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the  discharge  of 
his  duties  as  a  brakeman  on  a  freight- train  of  the  defendant 
While  trying  to  couple  two  cars  he  was  crushed  between  them, 
sustaining  serious  injuries.  Whether  he  was  chargeable  with 
contributory  negligence  was  clearly  a  question  of  fact  for  the 
jury,  and  the  trial  judge  did  not  err  in  submitting  it  to  them 
nor  in  his  charge  in  reference  thereto.  The  sole  questions  for 
our  consideration  are  whether  there  was  any  evidence  of  the 
defendant's  negligence  for  submission  to  the  jury,  and  whether 
there  were  any  errors  in  the  charge  or  refusals  to  charge  of  the 
triaT  judge  in  reference  thereto. 

At  the  time  of  this  accident  the  defendant's  road  was  so  ar- 
ranged that  both  broad  and  standard  gauge  cars  could  be  run 
upon  it  in  the  same  train,  and  there  were  both  kinds  of  cars  in 
the  train  upon  which  the  plaintiff  was  acting  as  brakeman. 
The  train  broke  in  two  in  the  night-time  while  under  way,  and 
the  two  cars  which  he  was  required  to  couple  were  of  different 
gauge,  and  failing  to  make  the  coupling  the  draw-heads  passed 
each  other,  and  the  bumpers  not  being  wide  enough  to  protect 
his  person,  he  received  the  injuries  complained  of. 

The  evidence  tends  strongly  to  show  that  the  main  purpose 
of  bumpers  at  the  ends  of  freight  cars  is  to  protect  brakemen 
while  in  the  discharge  of  their  duties  between  the  cars,  and 
that  they  should  be  sufficiently  wide  to  protect  the  body  of  a 
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brakeinan  when  the  cars  come  together.  When  the  draw-heads 
meet  they  furnish  the  protection.  But  they  are  liable  to  paqs 
each  other,  and  when  they  do,  the  brakeman  who  happens  to  be 
between  the  cars  is  exposed  to  danger,  the  only  protection 
against  which  are  the  bumpers.  When  two  car*  come  together 
which  are  of  different  gauge  the  draw-heads  are  more  apt  to 
pass  each  other,  and  hence  in  trains  made  up  of  cars  of  different 
gauge  it  is  obviously  more  important  that  the  bumpers  should 
be  well  looked  to,  so  that  they  may  afford  the  protection  for 
which  they  were  intended. 

In  this  case  the  evidence  tended  strongly  to  show  that  the 
bumper  on  each  of  the  two  cars  which  the  plaintiff  was  attempt- 
ing to  couple,  was  made  of  a  6trip  of  wood  only  three  inches 
thick  nailed  onto  the  car,  thus  leaving,  when  the  cars  came  to- 
gether, a  space  of  only  six  inches,  wholly  insufficient  for  the  pro- 
tection of  the  brakeman. 

The  defendant  was  under  obligation  to  its  employes  to  exercise 
reasonable  care  and  diligence  in  furnishing  them  safe  and  suit- 
able implements,  cars  and  machinery  for  the  discharge  of  their 
duties,  and  upon  the  assumption  that  the  defendant  was  re- 
sponsible for  the  condition  of  these  cars  as  if  they  were  owned 
by  it,  there  can  be  but  little  doubt  that  the  evidence  was  ample 
to  show  that  it  had  failed  in  its  duty  to  the  plaintiff.  The 
defect  was  an  obvious  one,  easily  discoverable  by  the  most  ordi- 
nary inspection,  and  it  would  seem  to  be  the  grossest  negligence 
to  put  such  cars  into  any  train  and  especially  into  a  train  consist- 
ing of  cars  of  different  gauge.  But  these  two  cars  did  not  be- 
long to  the  defendant.  They  belonged  to  other  companies  and 
came  to  it  loaded,  and  it  was  drawing  them  over  its  road  to 
their  destination.  They  were  in  good  repair,  and  the  defects 
were  in  their  original  construction,  they  being  just  as  they  were 
originally  made.  The  defendant  claims  that  it  was  bound 
to  receive  and  transport  these  cars  over  its  road,  and  was  under 
no  responsibility  for  any  defects  in  their  structure,  and  that 
the  plaintiff,  upon  entering  into  its  employment,  assumed  all 
risks  from  6uch  defects. 

It  is  not  necessary  in  this  case  to  lay  down  with  precision 
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the  rule  which  governs  the  responsibility  of  railroad  companies 
as  to  the  cars  of  other  companies  which  it  is  engaged  in  trans- 
porting over  its    road.     In  Baldwin  v.  Railroad  Go.  (50 
Iowa,  680)  it  was  held  that  it  does  not  constitute  negligence  for 
a  railroad  company  in  the  ordinary  course  of  business  to  re- 
ceive and  transport  the  cars  of  other  roads  in  general  use  which 
may  not  be  constructed  with  the  most  approved  appliances ; 
and  that  the  transportation  or  use  of  such  cars  by  the  com- 
pany is  one  of  the  risks  which  an  employe  assumes  in  under- 
taking the  employment.    In  Battou  v.  Railroad  Co.  (54  Wis. 
257)  it  was  held  that  one  railroad  company  receiving  a  loaded 
car  from  another  and  running  it  upon  its  own  road  is  not 
bound  to   repeat  the  tests  which  are  proper  to  be  used  in 
the  original  construction  of  such  a  car,  but  may  assume  that 
all  parts  of  the  car  which  appear  to  be  in  good  condition  are 
so  in  fact.     The  judge  writing  the  opinion  said  :     "In  such 
case  it  would  seem,  upon  principle,  that  the  company  so  re- 
ceiving a  loaded  car  from  another  company  is  entitled  to  the 
benefit  of  the  presumption  that  such  car  had  been  properly 
constructed  of  suitable  material,  and  had  passed  the  inspection 
of  some  one  of  ordinary  skill  in  such  matters,  and  that  it  was 
reasonably  fit  for  the  use  to  which  it  was  devoted  when  so  re- 
ceived.' '     In    0' Neil  v.    Railroad  Co.  (9  Fed.  Rep.  337) 
it  was  held  that  the  defendant  was  bound  that  no  car,  whether 
its  own  or  a  foreign  car,  should  be  otherwise  than  reasonably 
and  adequately  safe  for  its  employes  to  handle  and  to  manage 
in  the  ordinary  conduct  of  its  business ;  that  when   a  rail- 
road company  hauls  over  its  road  cars  not  belonging  to  it,  if 
an  accident  occurs  from  their  being  not  reasonably  safe  or  ade- 
quate,  under  any  circumstances,  for  the  business  for  which 
they  are 'employed,  and  the  accident  occurs  without  the  negli- 
gence of  the  employe,  the  company  must  respond  thereto ;  and 
that  the  question  in  such  a  case  is,  was  the  car  reasonably  and 
adequately  safe  for  the  employe  in  handling  the  same  \    In 
Maohin  v.  Railroad   Co.  (135  Mass.  201)  it  was  held  that 
the  defendant  was  bound  as  a  common  carrier  to  receive  and 
draw  cars  brought  to  it  from  other  roads,  but  that  its  obliga- 
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tion  to  draw  each  cars  did  not  extend  to  such  as  were  unsafe, 
and  that  as  to  cars  so  received  it  simply  owed  to  its  employes 
the  duty  of  suitable  inspection.  In  Jetter  v.  Railroad 
Co.  (2  Abb.  Ot.  App.  Dec.  458)  the  defective  car  causing  the 
injury  belonged  to  another  company,  and  the  judge  writing 
the  opinion  said :  "  The  party  assuming  to  use  it  was  responsi- 
ble for  its  fitness  to  the  use  to  which  it  was  put.  If  the  brakes 
were  defective,  the  defendants  were  legally  chargeable  with  any 
consequences  that  resulted  from  such  defect  while  they  were 
using  the  car  for  their  own  purposes,9'  and  that  "  railroad  com- 
panies cannot  escape  responsibility  from  any  defective  car- 
riages by  borrowing  them  from  one  another."  In  Jones  v. 
Railroad  Co.  (28  Hun,  364),  affirmed  in  this  court  (92  N. 
Y.  628),  plaintiff's  intestate,  a  brakeman,  was  attempting  to 
climb  upon  a  freight  car,  and  one  of  the  iron  rungs,  which  was 
defective,  broke  and  he  fell  to  the  ground  and  was  killed,  and 
it  was  held  that  the  defendant  was  liable  although  the  car  be- 
longed to  another  company.  (See,  also,  Miller  v.  N.  Y.  C.  <b 
H.  R.  R.  R.  Co.,  99  N.  T.  657.) 

It  will  thus  be  seen  that  the  utterances  of  judges  as  to  the 
responsibility  of  one  company  for  the  defective  cars  of  another 
company  drawn  over  its  road  are  not  entirely  harmonious,  and 
yet  we  think  all  the  authorities  hold  that  the  company  draw- 
ing the  cars  of  another  company  over  its  road  owes,  in  reference 
to  such  cars,  some  duty  to  its  employes.  It  is  not  bound  to  take 
such  cars  if  they  are  known  to  be  defective  and  unsafe.  Even 
if  it  is  not  bound  to  make  tests  to  discover  secret  defects,  and 
is  not  responsible  for  such  defects,  it  is  bound  to  inspect 
foreign  cars  just  as  it  would  inspect  its  own  cars.  It  owes  the 
duty  of  inspection  as  master,  and  is  at  least  responsible  for  the 
consequences  of  such  defects  as  would  be  disclosed  or  dis- 
covered by  ordinary  inspection.  When  cars  come  to  it  which 
have  defects  visible  or  discoverable  by  ordinary  inspection,  it 
must  either  remedy  such  defects  or  refuse  to  take  such  cars;  so 
much,  at  least,  is  due  from  it  to  its  employes.  The  employes 
can  no  more  be  said  to  assume  the  risks  of  such  defects  in 
foreign  cars  than  in  cars  belonging  to  the  company.    As  to 
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such  defects  the  doty  of  the  company  is  the  same  as  to  all  cars 
drawn  over  its  road.  The  rule  imposing  this  responsibility  is 
not  an  onerous  or  inconvenient  or  impracticable  one.  It  re- 
quires before  a  train  starts  and  while  it  is  upon  its  passage  the 
same  inspection  and  care  as  to  all  the  cars  in  the  train. 

The  defect  here  complained  of  was  obvious,  easily  discover- 
able by  the  most  ordinary  inspection,  and  it  seems  that  it  could 
have  been  easily  remedied  by  simply  tiailing  or  fastening  ad- 
ditional strips  of  wood  to  the  ends  of  the  cars,  so  as  to  give  the 
bumpers  sufficient  width  to  afford  the  protection  needed  and 
intended. 

These  rules  of  law  were  not  violated  by  the  trial  judge  in 
his  charge  when  it  is  appliedc  to  the  facts  of  this  case.    He 
charged :  "  In  considering  these  questions  you  can  lay  out  of 
view  the  fact  that  these  cars  did  not  belong  to  the  company. 
I  charge  you  that  it  was  entirely  immaterial  whether  this  was 
a  hired  or  borrowed  car,  or  whether  it  belonged  to  the  com- 
pany or  not.    If  the  company  placed  it  in  operation  and  placed 
it  before  its  employes  for  use,  then  they  were  held  to  liability 
if  it  was  defective,  and  if  you  shall  find  it  to  have  been 
defective."    And  upon  the  request  of  the  defendant's  coun- 
sel  he  refused  to  charge,   "If  the  cars  between   which  the 
plaintiff  was  injured  were  those  of  another  company  than  the 
defendant,  it  is  not  chargeable  with  negligence  if  they  were 
improperly  constructed  or  for  any  defects  in  their  construction. 
The  extent  of  the  defendant's  duty  was  to  see  that  they  were 
in  good  repair  while  on  its  road."     While  the  charge,  as  made, 
may  have  been  erroneous  so  far  as  it  laid  down  a  general  rule, 
as  applied  to  this  case,  where  the  defect  complained  of  was 
plainly  visible  and  easily  discoverable  by  ordinary  inspection 
without  the  application  of  any  extraordinary  or  unusual  tests, 
it  was  sufficiently  accurate. 

We  have  carefully  considered  the  other  points  argued  by  the 
learned  counsel  for  the  defendant,  but  do  not  believe  them  to 
be  well  taken,  and  they  require  no  particular  attention  here. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  W.  Sobtvkr  et  al.,  Respondents,  v.  Eli  B.  Smith, 

Appellant. 

Where  there  1b  an  outstanding  title  to  an  easement,  in  premises  conveyed  ub  asi 

with  covenant  of  quiet  enjoyment,  which  materially  impairs  the  value  of  . 
the  premises  and  interferes  with  the  use  and  possession  of  some  portion 
thereof,  the  covenant  is  broken  although  there  is  no  technical  physical 
ouster. 

The  right  which  the  owner  of  land  through  which  a  natural  stream  of 
water  flows,  to  have  it  flow  from  his  land  unobstructed,  although  having 
many  of  the  incidents  of  an  easement  in  the  land  below,  is  not  in  fact 
such  ;  it  is  a  corporeal,  not  an  incorporeal,  right ;  it  is  a  natural  right,  not 
dependent  upon  prescription  or  grant  —  an  incident  of  property  in,  and 
parcel  of  the  land. 

Where,  therefore,  the  owner  of  land  upon  a  stream  conveys  the  same  with 
covenant  of  quiet  enjoyment,  and  subsequently  an  owner  below  under  and 
by  virtue  of  a  paramount  right  raises  the  height  of  a  dam  upon  his  land 
and  thereby  floods  the  land  conveyed,  this  is  substantially  an  eviction  and 
a  breach  of  the  covenant. 

Qtem  v.  Collins  (86  N.  Y.  246),  distinguished. 

(Argued  October  21,  1885 ;  decided  November  24, 1885.) 

Appeal  frpm  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  May  3, 1883,  which"  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  an  order  overruling  a  demurerer  to 
plaintiffs'  complaint     (Reported  below,  30  Hun,  129.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  covenant  for  quiet  enjoyment  contained  in  a  deed. 

Tlie  material  facts  are  set  forth  in  the  opinion. 

W.  P.  Cantwett  for  appellant.  To  constitute  a  breach  of  this 
covenant  of  quiet  enjoyment  there  must  be  an  eviction  or  ouster 
from  the  possession  of  the  whole  or  a  part  of  the  premises. 
(Oreenby  v.  WUcocks,  2  Johns.  1;  Kent  v.  Welch,  7  id.  258  ;  Biy- 
denburg  v.  Cotheal,  1  Duer,  176  ;  Cruise,  378,  note ;  2  Greenl. 
Ev.  460 ;  Rindskopf  v.  F.  L.  db  T.  Co.,  58  Barb.  50 ;  Emer- 
son  v.  Propers,  Etc.,  1  Mass.  464 ;  Marston  v*  Hdblbs,  2  id. 
43f ;  Kelly  v.  Dutch  Church,  2  Hill,  105 ;  4  Kent's  Com. 


472  Scrite*  et  al.  v.  Smith.  [Sot., 


Statement  of  case. 


471 ;  Wood  v.  Forncrook,  3  T.  &  0.  303 ;  Parkinson  v.  Sher- 
man, 74  N.  Y.  93 ;  Sweetman  v.  Prince,  26  id.  233.)  An 
eviction  is  "  an  actual  dispossession,  under  a  lawful  claim  by  a 
paramount  title."  (Kent  v.  Welch,  7  Johns.  258 ;  Fowler  v. 
Poling,  6  Barb.  165 ;  Miller  v.  Watson,  5  Cow.  194 ;  TaU- 
iard  v.  Wallace,  2  Johns.  395.)  An  ouster  is  an  actual  de- 
privation of  the  possession  of  a  part  of  the  land,  or  what  is 
equivalent,  a  title  which  is  capable  of  being  used  to  deprive  the 
grantee  of  his  possession  of  a  portion  of  the  land  covered  by 
his  deed.  (McMullin  v.  Wooley%  2  Lans.  395.)  Enforcing  an 
easement  upon  the  property  is  not  an  oviction.  (  Whitbeck  v. 
Cook,  15  Johns.  484;  Mitchell  v.  Warner,  5  Conn.  407;  Mc- 
Muttin  v.  Wooley,  2  Lans.  393 ;  Rawle  on  Covenants  of  Title, 
114, 115 ;  4  Kent's  Com.  471,  note ;  1  Duer,  196, 197 ;  Willard 
on  Real  Estate,  414;  1  Pars,  on  Cont.  110,  190,  200,  note  r; 
Firrd  v.  Alder,  Humph.  44 ;  U.  8.  Ann.  Dig.  1849, 122,  No. 
73.)  The  paramount  character  of  Douglass'  title  is  not  shown 
by  his  judgment,  the  defendant  not  having  been  a  party  or 
privy  to  it.  '  {Coivdrey  v.  Coit,  44  N.  Y.  3S2 ;  Abb.  Trial  Ev. 
519.)  Under  the  general  word  "appurtenances,"  nothing  is 
included  that  is  not  actually  and  legally  appurtenant  to  the 
land,  and  nothing  that  the  grantor  does  not  own  or  has  not  a 
right  to  convey.  (Green  v.  Collins,  86  N.  Y.  246 ;  26  Hun, 
477 ;  PhiJbrick  v.  Ewing,  97  Mass.  133.)  The  covenant,  there- 
fore, extends  only  to  the  land  granted,  and  to  those  things  which, 
as  matter  of  legal  right,  belong  to  and  pass  with  it.  (2  Washb. 
on  Real  Prop.  655,  607;  Burke  v.  Nichols,  2  Keyes,  670.) 
The  owner  of  a  water-mill  has  an  easement  in  the  land  below, 
for  the  free  passage  of  the  water  from  the  mill,  in  the  natural 
channel  of  the  stream,  accompanied  with  a  right  to  enter  upon 
the  land  for  the  purpose  of  clearing  out  the  stream  and  remov- 
ing obstructions  to  the  free  flow  erf  the  water.  (Angell  on 
Water-Courses,  note  3  to  §  337 ;  Prescott  v.  Williams,  5  Mete 
429;  Gary  v.  Daniels,  id.  236;  4  IT.  S.  Dig.  [supplement], 
604>  Nos.  30,  34;  Adams  v.  Conwer,  87  N.  Y.  422.) 
Mere  limitations  or  restrictions  upon  the  use  of  the  land  are 
not  evictions.    The  title  remains  in  the  grantee,  and  the  pos- 
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session.  The  easement  may  be  a  great  incumbrance.  But  a 
covenant  of  warranty  is  not  a  covenant  against  incumbrances. 
And  a  covenaut  of  quiet  enjoyment  is  practically  the  same  as  a 
covenant  of  warranty.  (Boreel  v.  Lawton,  90  N.  Y.  296; 
Rawlo  on  Covenants  of  Title,  144 ;  Whiibeck  v.  Cook,  15  Johns. 
483.)  Since  the  burden  of  proof  is  upon  plaintiffs  to  show  igno- 
rance of  the  nature  and  extent  of  Douglass'  rights  when  they 
purchased,  as  against  the  presumption  of  knowledge  on  their 
part  an  averment  of  ignorance  is  material  and  without  it  the 
complaint  is  defective.  {Bennett  v.  Buchan,  76  N.  Y.  386 ; 
Byrnes  v.  Esty,  36  Hun,  147 ;  Williamson  v.  Broion,  15  N.  Y. 
354 ;  Reed  v.  Gannon,  50  id.  345 ;  Pendleton  v.  Gray,  2  Paige, 
202;  Hawley  v.  Cramer,  4  Cow.  717;  Baker  v.  Bliss,  39  N. 
Y.  70;  Brown  v.  Volkening,  64  id.  76;  Kellogg  v.  Smith, 
26  id.  318 ;  Youngs  v.  Wilson,  27  id.  351 ;  Sigoumey  v.  Mann, 
7  Conn.  824;  Abbott's  Trial  Ev.  520,  under  Covenants  for 
Title,  citing  Spoor  v.  Green,  L.  K.,  9  Ex.  99 ;  8  Moak's  Eng. 
Rep.  540 ;  Oldjieldv.  Hound,  5  Ves.  508 ;  Dart  on  Vend,  and 
Purch.  369.)  Parol  evidence  of  existing  defects  may  be  given 
to  limit  the  extent  of  a  covenant.  (Bennett  v.  Buchan,  76  N. 
Y.  391 ;  Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Den.  75 ; 
Bidwell  v.  N.  W.  Ins.  Co.,  24  N.  Y.  302 ;  Van  Schaick  v. 
iT.  F.  Ins.  Co.,  68  id.  434.)  Such  evidence  is  not  admissi- 
ble to  extend  the  terms  of  the  covenant.  (Gre&i%  v.  Collins, 
86  N.  Y.  254;  McMullin  v.  Wooley,  2  Lans.  395;  Manning 
v.  Smith,  6  Conn.  289 ;  Gayetty  v.  Bethune,  14  Mass.  49 ; 
Plant  v.  Jamts,  5  Barn.  &  Ad.  791.)  If  a  man  buys  land  which 
is  covered  with  water,  the  water  is  not  necessarily  even  an 
incumbrance,  in  the  legal  sense  of  the  word ;  and  it  is  not  a 
breach  of  a  genuine  covenant  against  incumbrances,  that,  prior 
to  the  conveyance,  the  grantor  himself  had  lawfully  erected 
a  dam  and  thereby  caused  water  to  flow  upon  the  granted 
premises.  (Kidder  v.  George,  18  N".  H.  511 ;  Kurtz  v.  McCune, 
22  Wis.  628 ;  Alexander  v.  Kerr,  2  Rawle,  83 ;  Knapp  v. 
White,  23  Conn.  529;  Stetson  v.  Veazie,  11  Me.  408.)  A 
lease,  with  its  covenants,  rights,  privileges  and  obligations,  ex- 
tends only  to  the  premises  demised,  and  does  not  apply  to  other 
Sickelb— Vol.  LV.  60 
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property,  whether  adjoining  or  not  {Johnson  v.  Oppenheim, 
55  N.  Y.  280;  White  v.  Mealio,  37  N.  Y.  Super.  72 ;  How- 
ard v.  DoolittleyS  Duer,  464;  Sherwood  v.  Seaman,  2  Boew. 
127;  Myers  v.  Gemmel,  10  Barb.  537;  Palmer  v.  TPjfow/v, 
2  Sandf.  316 ;  Kramer  v.  Cbofe,  7  Gray,  550 ;  JPSKam*  v.  Hay- 
ward,  1  EL  &  £1.  1040;  Zurte  v.  McCune,  22  Wis.  627; 
&z&tn*  v.  Johnson,  35  id.  185;  Smith  v.  Bughes,  50  id.  620.) 

Edward-  C.  James  for  respondents.  Upon  a  conveyance  of 
land,  whatever  is  in  use  for  it,  as  an  incident  or  appurtenance, 
passes  with  it,  whether  the  words  "  with  the  appurtenances" 
are  used  or  omitted.  {Huttemier  v.  Albro,  18  N.  Y.  48 ; 
Comstoeh  v.  Johnson,  46  id.  620 ;  Voorhees  v.  Burchard,  55 
id.  102 ;  Simmons  v.  Gloonan,  81  id.  557 ;  Green  v.  Collins, 
86  id.  253  ;  Adams  v.  Conaoer,  87  id.  422;  Coming  v.  T.  I. 
db  N.  Factory,  40  id.  191;  Brown  v.  Bowen,  30  id.  519; 
Pixley  v.  C&wvfc,  35  id.  521 ;  Stout  v.  Adams,  2  Scam.  [1110 
67.)  The  covenants  in  a  deed  are  designed  to  protect  the  gran* 
tee  in  the  enjoyment  of  his  property,  in  the  manner  and  for 
the  particular  purpose  intended  by  the  parties  at  the  time  of 
executing  the  deed.  (Adams  v.  Oonover,  87  N.  Y.  428 ;  Com* 
stock  v.  Johnson,  46  id.  615 ;  Voorhees  v.  Bur  chard,  55  id. 
102 ;  Green  v.  Collins,  86  id.  246;  Rawle  on  Covenants  for  Title 
[4th  ed.J,  181 ;  Peters  v.  Grubb,  21  Penn.  St.  455 ;  Wilson  v. 
Cochrane,  46  id.  229.)  Considering  plaintiff's  purchase  simply 
as  the  purchase  of  a  lot  of  land,  it  is  plain  that  the  exercise  of 
a  paramonnt  outstanding  right  in  a  third  person,  to  use  the  said 
land,  or  any  part  of  it,  for  the  bed  of  a  mill  pond,  and  to  cover 
it  permanently  with  the  waters  of  a  river,  accumulated  and 
held  by  means  of  a  mill-dam  situate  on  the  adjoining  lot  below, 
is  an  eviction  pro  tanto.  (Shattuck  v.  Lamb,  65  N.  Y.  503 ; 
Rea  v.  M inkier,  5  Lans.  196 ;  Adams  v.  Conover,  87  N.  Y. 
422 ;  Buss  v.  Steele,  40  Vt.  310;  Clark  v.  Conroe,  38  id.  496; 
Lamb  v.  Danforth,  59  Me.  822 ;  1  Bouv.  Law  Diet  543 ; 
PumpeUy  v.  G.  B.  Co.,  13  Wall.  166 ;  EaJUyn  v.  B.  C.  <fe  M. 
B.  B.  Co.,  51 N.  H.  185 ;  G.  B.  B.  Co.  v.  Jarvis,  30  Mich.  321 ; 
Booker  v.  N.  27".  <&  N.  Co.,  14  Conn.  146;  Bowe  v.  G.  B. 
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Corp.,  21  Pick.  344  ;  Nevin*  v.  Peoria,  4i  111.  502 ;  Cooley's 
Const.  Lim.  542,  545;  Canal  Comrs.  v.  People,  5 
Wend.  452;  Story  v.  N.  Y.  El.  E.  R.  Co.,  90  N.  Y.  122 ; 
Matter  of  N.  T.  El.  R.  R.  Co.,  36  Hun,  17.)  Any  interference 
by  an  adjoining  owner  on  the  stream,  whether  above  or  below, 
under  paramount  title,  whereby  the  plaintiffs  were  permanently 
deprived  of  the  head  of  water  upon  their  own  premises,  as  it 
then  existed,  is  a  breach  of  such  covenant  and  an  eviction  pro 
tanto.  (Adams  v.  Conover,  87  N.  Y.  422 ;  Rea  v.  MinJder, 
5  Lans.  196  ;  Shattuck  v.  Lamb,  65  id.  510.)  On  demurrer  all 
reasonable  intendments  will  be  indulged  in  in  support  of  the 
pleading  demurred  to.  (Lorrillard  v.  Clyde,  86  N.  Y.  384.) 
A  covenant,  under  seal,  cannot  be  discharged  by  a  parol  agree- 
ment before  breach.  A  deed  cannot  be  contradicted  in  its  terms, 
or  legal  effect,  by  parol  evidence.  (Suydam  v.  Jones,  10  Wend. 
180 ;  Mott  v.  Palmer,  1  N.  Y.  564;  Hubbard  v.  Norton,  10 
Conn.  422 ;  Sargent  v.  Oetterson,  13  N.  H.  273 ;  Lloyd  v. 
Quimby,  5  Ohio,  165  ;  Taylor  v.  Gilhnan,  25  Vt.  413.) 

Earl,  J.  On  the  25th  day  of  March,  1875,  the  defendant  con- 
veyed to  the  plaintiffs  a  parcel  of  land  situate  in  Franklin 
county,  described  in  the  deed  as  follows :  "  Commencing  at  a 
point  forty  rods  south  and  forty  rods  east  from  the  north-west 
corner  of  said  lot  No.  44,  in  the  east  line  of  a  forty-acre  lot 
formerly  owned  by  Philip  Bryant,  and  at  the  south-west  corner 
of  land  formerely  owned  by  George  W.  Douglass,  .running 
from  thence  south  in  the  east  line  of  the  Bryant  lot  to  the 
land  leased  or  owned  by  the  Northern  Railroad  Company ; 
thence  east  in  the  north  line  of  said  railroad  to  the  west  bounds  of 
laud  formerly  owned  by  John  Mitchell  and  now  owned  by 
Henry  Mitchell ;  thence  northerly  in  said  Mitchell's  line  to  the 
bridge  or  highway ;  thence  westerly  in  the  center  of  the  high- 
way until  it  strikes  the  line  dividing  the  land  of  C.  J.  Morgan 
from  that  of  the  party  of  the  first  part ;  thence  westerly  along 
said  line  to  the  place  of  beginning,  being  all  of  the  land  owned 
by  the  party  of  the  first  part  south  of  the  highway  and  up  to 
the  north  line  of  the  railroad,  excepting  and  reserving  the  old 
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bouse  now  standing  on  said  land  in  the  sand  bank  west  of  the 
river,  with  the  appurtenances,  and  all  the  estate,  title  and  in- 
terest therein  of  the  said  parties  of  the  first  part."  The  deed 
contained  a  covenant  in  the  following  language :  "  And  the 
said  Eli  B.  Smith  does  hereby  covenant  and  agree  to  and  with 
the  said  parties  of  the  second  part,  their  heirs  and  assigns,  that 
the  premises  thus  conveyed  in  the  quite  and  peaceable  posses- 
sion of  the  said  parties  of  the  second  part,  their  heirs  and  assigns* 
he  will  forever  warrant  and  defend  against  any  party  whom- 
soever lawfully  claiming  the  same  or  any  part  thereof."  It  is 
alleged  in  the  complaint  that  the  parcel  of  land  described  con- 
tained a  grist  and  flouring-mill  with  the  water  power  and  mill 
privileges  appurtenant ;  that  it  was  known  as  the  John  Bosh 
Grist  and  Flouring-Mill  property  and  had  been  used  in  connec- 
tion with  the  water  power  afforded  by  the  river  mentioned  in 
the  deed  as  a  grist  and  flouring-mill  for  many  years ;  that  its 
value  consisted  almost  wholly  in  its  use  for  that  purpose ;  that 
the  plaintiffs  have  not  been  permitted  peaceably  to  occupy  and 
enjoy  the  premises  or  the  mill  property,  privileges  and  water 
power,  but  that,  on  the  contrary,  one  Douglass  at  the  time  of 
the  conveyance  was  the  lawful  owner  of  a  certain  mill-dam  in 
the  river  below  the  premises  conveyed  to  the  plaintiffs  and  of 
the  right  to  raise  tiie  height  of  such  dam  eight  and  one-half 
inches  above  the  height  at  which  it  was  maintained  at  the  time 
of  the  conveyance  to  the  plaintiffs,  and  that  having  such  right 
he  did  raise  his  dam  to  such  height  and  did  thereby  cause  the 
water  of  the  river  to  set  back  upon  the  premises  conveyed  to 
the  plaintiffs,  and  to  flood  a  portion  thereof,  and  to  impede  the 
discharge  of  water  from  their  wheel-pit  and  race-way,  and  the 
operation  of  their  mill,  and  did  thus  evict  them  from  a  portion  of 
their  premises,  deprive  them  of  the  use  and  enjoyment  thereof, 
and  cause  them  other  damage;  and  it  is  also  alleged  that 
after  due  notice  to  the  defendant,  and  with  his  approval,  in 
order  to  test  the  right  of  Douglass  so  to  raise  his  dam,  the 
plaintiffs  brought  an  action  against  him,  in  which  he  established 
his  right  so  to  raise  and  maintain  the  dam. 
By  his  demurrer  to  the  complaint  the  defendant  admitted  all 
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these  allegations  of  fact,  and  the  sole  question  for  our  determi- 
nation is,  whether  the  facts  alleged  showed  a  breach  of  the 
covenant  contained  in  defendant's  deed,  his  contention  being 
that  the  facts  failed  to  show  such  an  eviction  from  the  premises 
conveyed,  or  some  portion  thereof,  as  was  absolutely  essential 
to  the  maintenance  of  the  action. 

There  can  be  no  dispute  that  the  covenant  for  quiet  enjoy- 
ment can  be  broken  only  by  an  eviction,  actual  or  constructive, 
from  the  premises  conveyed,  or  some  portion  thereof.  This  is 
not  a  mere  technical  rule,  having  no  foundation  in  principle  or 
justice,  but  it  has  its  foundation  in  the  reason  that  the  cove- 
nantee, who  has  obtained  possession,  should  not  be  permitted 
to  recover  for  breach  of  the  covenant  for  a  mere  failure  or 
defect  of  title,  so  long  as  he  is  left  in  possession,  as  he  may 
never  be  disturbed  and  thus  never  suffer  damage.  The  cove- 
nantor should,  therefore,  be  held  liable,  not  only  in  all  cases  com- 
ing  technically  within  the  letter  of  the  rule,  but  also  in  all 
cases  falling  really  within  its  reason.  It  has,  therefore,  been 
held  that  where  the  covenantee  has  not  been  able  to  obtain  the 
possession  of  the  premises  conveyed  on  account  of  a  paramount 
outstanding  title,  and  thus  has  in  fact  never  been  ousted  from, 
the  possession,  he  may  yet  maintain  an  action  for  the  breach 
of  the  covenant.  (Shattuck  v.  Lamb,  65  N.  Y.  499.)  It  has 
also  been  held  that  where  there  is  an  outstanding  title  to  an 
easement  in  the  premises  conveyed,  which  materially  impairs 
the  value  of  the  premises  and  interferes  with  the  use  and  pos- 
session of  some  portion  thereof,  the  covenant  is  broken  although 
there  is  not  a  technical  physical  ouster  from  the  actual  posses- 
sion of  any  portion  thereof.  (1  Bouvier's  Law  Diet.  543 ;  Rea 
v.  MvnJder,  5  Lans.  196;  Adams  v.  Conover,  87  N.  Y.  422; 
Clark  v.  Estate  of  Conroe,  38  Vt.  461) ;  Rue*  v.  Steele,  40  id. 
310;  Zemb  v.  Danfoiih,  59  Me.  322.) 

In  this  case  Douglass  had  a  paramount  right  to  an  easement 
to  set  back  the  water  of  the  river  and  to  flood  the  land  con- 
veyed, and  in  the  exercise  of  that  right  he  did  cause  a  portion 
of  the  land  conveyed  to  be  flooded  and  covered  with  water,  and 
of  such  land  the  plaintiff  was  deprived  of  the  use,  and  really 
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and  practically  of  the  possession,  and  thus  there  was  substan- 
tially an  eviction.  Suppose  Douglass,  in  the  exercise  of  an 
easement  owned  by  him,  had  flooded  the  whole  of  plaintiffs' 
land  to  the  depth  of  one  foot  or  ten  feet,  thus  destroying  the 
water  power  and  depriving  the  plaintiffs  of  any  beneficial  use 
or  possession  of  the  land,  could  it  bo  maintained  that  there  had 
been  no  eviction,  and,  therefore,  no  breach  of  the  covenant  for 
quiet  enjoyment  ?  To  hold  that  it  could  would  be  to  disregard 
the  reason  of  the  rule,  and  to  sacrifice  substance  for  the  mere 
form  of  words  in  which  the  rule  is  generally  expressed.  So 
far  as  one  permanently  floods  the  land  of  another  there  is  a 
physical  invasion  of  the  land  and  a  practical  ouster  of  the  pos- 
session thereof ;  and  in  a  real  sense  such  land  is  taken  from 
the  owner,  and  so  it  has  been  held.  (Pumpelly  v.  Green  Bay 
Co.,  13  Wall.  166 ;  Eaton  v.  li.  li.  Co\  61  N.  H.  504 ;  Story 
v.  N.  7.  Elevated  R.  li.  Co.,  90  N.  Y.  185.) 

Our  argument  may  receive  some  re-enforcement  also  from 
the  history  of  real  estate  law.     Anciently,  by  the  feudal  con- 
stitution, if  the  vassal's  title  to  the  fee  which  he  had  received 
at  the  hands  of  his  lord,  and  for  which  he  was  to  render  certain 
duties,  failed,  he  had  the  right  to  call  upon  his  lord  in  a  proper 
form  of  action  for  other  land  of  equal  value.     The  modern 
personal  covenants  contained  in  deeds,  which  are  not  more  than 
two  hnndred  years  old,  are  a  substitute  for  this  ancient  right 
Now,  instead  of  other  lands,  the  grantee  recovers  upon  his 
covenants  damages  for  the  land  from  which  he  was  ousted  or 
to  whicfy  his  title  fails.     Suppose  some  feudal  lord  had  given 
to  his  vassal  land  which  another  person  subsequently  flooded 
under  a  paramount  right,  can  it  be  doubted  that  the  lord  could 
have  been  compelled  to  give  other  land  of  equal  value  ?    And 
so  now,  instead  of  land,  the  grantor  should  upon  his  covenant 
of  warranty  be  compelled  to  give  damages. 

We  think,  therefore,  that  so  far  as  Douglass,  under  para- 
mount right,  invaded  the  land  conveyed  to  the  plaintiffs  and 
flooded  the  same  with  water,  there  was  an  eviction  sufficient 
for  the  maintenance  of  this  action. 

But  there  is  still  another  view  which  mav  be  taken  of  this 
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case.  Every  owner  of  land  through  which  a  natural  stream  of 
-water  flows  has  the  right  to  have  it  flow  from  his  land  unob- 
structed in  its  natural  channel,  unless  such  right  has  been  cur- 
tailed by  grant  or  adverse  possession.  This  is  said  to  be  a 
natural  right  publici  juris.  The  learned  counsel  for  the  de- 
fendant contends  that  this  right  rests  npon  an  easement  which 
an  upper  owner  upon  a  stream  has  in  the  lands  below  him  for 
the  passage  of  the  water  over  such  lands  in  its  natural  channel, 
and  his  contention  has  some  authority  for  its  support.  {Gary 
v.  Daniels,  5  Mete.  236 ;  PrescpU  v.  Williams,  id.  429.)  Such 
rights  have  some  semblance  to  easements,  and  no  harm  or  incon- 
venience can  probably  come  from  classifying  them  as  such  for 
some  pnrposes.  But  they  are  not  in  fact  real  easements. 
Every  easement  is  supposed  to  have  its  origin  in  grant  or  pre- 
scription which  presupposes  a  grant,  and  it  is  quite  absurd  to  sup- 
pose that  the  owner  of  land  at  the  head  of  a  stream  has  an  ease- 
ment by  grant  or  prescription  for  its  flow  over  all  the  land  of 
the  riparian  owners  for  many  miles  to  its  month.  Would  any  of 
the  usual  covenants  in  a  deed  be  violated  because  a  natural 
stream  of  water  flowed  through  the  land  and  the  upper  owners, 
therefore,  had  an  easement  in  such  land  ?  Clearly  not  In 
Washburn  on  Easements,  19,  it  is  said :  "The  term  ' natural 
easements,'  as  applicable  especially  to  the  case  of  flowing  water, 
is  often  made  use  of  by  courts  of  common  law  and  is  not  likely 
to  mislead  the  reader,  inasmuch  as  the  context  usually  shows  in 
what  sense  the  term  is  employed.  But  as  will  appear  here- 
after that  an  easement  when  technically  considered  is  an  inter- 
est which  one  man  has  in  another's  estate  by  grant  or  its 
equivalent,  prescription,  it  seems  at  first  thought  to  be  incon- 
sistent to  characterize  what  belongs  to  an  estate  as  inseparably 
incident  thereto  and  forming  part  and  parcel  thereof,  by  the 
name  of  easement  or  servitude.  It  may  be  in  many  respects, 
and  perhaps  most  respects,  like  an  easement  and  may  be  treated 
accordingly,  and  yet  will  hardly  come  within  the  requirements 
of  what  constitutes  an  easement  at  common  law."  Again  at 
page  276  the  learned  author,  speaking  of  the  flow  of  water  in 
natural  streams,  says  :  "  The  right  of  enjoying  this  flow  with- 
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out  disturbance  or  interruption  by  any  other  proprietor  is  one 
jure  natures  and  is  an  incident  of  property  in  the  land,  not  an 
appurtenance  to  it,  like  the  right  he  has  to  enjoy  the  soil  itself 
in  its  natural  state  unaffected  by  the  tortious  acts  of  a  neigh- 
boring land-owner.  It  is  an  inseparable  incident  to  the  owner- 
ship of  land,  made  by  an  inflexible  rule  of  law  an  absolute  and 
fixed  right,  and  can  only  be  lost  by  grant  or  twenty  years 
adverse  possession."  In  Angell  on  Water-Courses  (§  90),  it  is 
said :  "  The  right  to  the  use  of  the  flow  of  water  in  its  natural 
course  and  to  the  maintenance  of  its  fall  on  the  land  of  the 
proprietor  is  not  what  is  called  an  easement,  because  it  is 
inseparably  connected  with  and  inherent  in  the  property  in  the 
land ;  it  is  a  parcel  of  the  inheritance  and  passes  with  it."  In 
Stokoe  v.  Singers  (8  Ell.  &  Bl.  31),  Erlb,  J.,  said :  "  The  right 
to  the  natural  flow  of  water  is  not  an  easement,  but  a  natural 
right."  In  Johnson  v.  Jordan  (2  Mete.  234),  Sdaw,  Ch.  J., 
speaking  of  the  right  of  an  owner  of  land  through  which  a 
stream  of  water*  flowed,  to  have  the  water  come  to  and  pass 
from  his  land  unobstructed,  said :  "  It  is  inseparably  annexed 
to  the  soil  and  passes  with  it,  not  as  an  easement,  not  as  an 
appurtenance,  but  as  parcel."  Easements  proper  are  incor- 
poreal rights,  but  the  right  to  have  water  flow  in  its  natural 
channel  is  a  corporeal  right. 

So  the  right  to  have  the  water  flow  to  and  from  the  land 
convoyed  to  the  plaintiffs  was  a  corppreal  right,  and  part  and 
parcel  of  the  premises  granted,  and  was,  therefore,  covered  by 
the  deed.  The  plaintiffs  were  disturbed,  in  the  possession  of 
the  parcel  thus  granted,  by  Douglass  under  his  paramount  right, 
and  in  part  evicted  therefrom  and,  therefore,  there  was  a 
breach  of  the  covenant  for  quiet  enjoyment.  They  bought  a 
water  power.  That  was  a  corporeal  right  covered  by  the  deed, 
and  they  were  evicted  from  a  portion  thereof. 

These  views  are  in  no  degree  in  conflict  with  any  thing  de- 
cided in  the  case  of  Green  v.  Collins  (86  N.  Y.  246.)  There 
the  easement  in  question  was  an  artificial  one,  an  incorporeal 
hereditament,  and  it  was  held  that  because  it  did  not  belong 
to  the  grantor  it  did  not  pass  as  appurtenant  to  the  land 
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granted,  was  not  covered  by  the  deed,  and  hence  was  not 
within  the  scope  of  the  covenant  for  quiet  enjoyment.  That 
case  rests  upon  ample  authority,  and  the  views  herein  expressed 
show  that  it  cannot  apply  to  such  a  case  as  this. 

The  learned  counsel  for  the  plaintiffs  has  relied  much  upon 
the  case  of  Adams  v.  Conover  (supra.)  To  some  extent  that 
case  is  an  authority  for  his  contention.  There,  as  here,  the 
plaintiff  bought  water  power,  a  corporeal  right,  and  he  was 
dispossessed  of  some  of  it.  He  bought  a  dam  at  a  certain 
height.  That  was  part  and  parcel  of  the  premises  which  the 
deed  professed  to  convey,  and  he  was  obliged  to  remove  some 
of  it,  and  thus  he  was  actually  deprived  of  a  portion  of  the 
premises  covered  by  his  deed.  That  case  too  rests  upon  ample 
authority.  Suppose  one  takes  a  deed  with  a  covenant  for  quiet 
enjoyment  of  land  with  a  house  thereon,  and  it.  turns  out  that 
a  third  person  has  title  to  the  house  which  he  removes.  Can 
it  be  doubted  that  the  grantor  would  be  liable  on  his  covenant 
for  quiet  enjoyment  ?  (Combs  v.  Fisher,  3  Bibb,  51 ;  Funk 
v.  Crestoell,  5  Iowa,  88 ;  West  v.  Stewart,  7  Penn.  St.  122 ;  Mott 
v.  Palmer,  1  N.  Y.  564.)  If,  in  the  case  supposed,  the  house 
is  three  stories  high,  and  in  consequence  of  covenants  with  ad- 
joining land-owners  there  is  no  right  to  maintain  more  than 
two  stories,  so  that  the  grantee  is  obliged  to  remove  the  third 
story,  would  there  not  be  a  dispossession  and  eviction  of  so 
much  of  the  premises  conveyed,  and  thus  a  breach  of  the  cove- 
nant? 

It  has  sometimes  been  supposed  that  there  was  a  conflict  be- 
tween the  cases  of  Green  v.  Collins  and  Adams  v.  Conover. 
The  distinction  between  the  two  cases  was  clearly  pointed  out 
in  the  opinion  written  in  the  last  case.  In  the  one  case  the 
grantee  got  all  that  was  covered  by  his  deed  and  there  was  no 
breach  of  warranty.  In  the  other  case  the  grantee  did  not  get 
all  that  was  covered  bjr  his  deed,  and  there  was  a  breach  of  war- 
ranty. The  distinction  between  the  two  cases  is  as  wide  as  a 
gulf,  and  it  would  seem  that  any  diligent,  unprejudiced,  com- 
petent investigator  should  not  fail  to  perceive  it. 

The  claim  is  also  made,  on  behalf  of  the  defendant,  that  the 
Sickbls  — Vol,  LV.  61 
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plaintiffs  must  be  presumed  to  have  known  of  the  paramount 
right  of  Douglass  at  the  time  of  their  purchase,  and  hence  that 
they  cannot  now  complain  of  its  existence.  But  it  does  not 
appear  that  that  right  was  apparent,  and  there  can  be  no  pre- 
sumption that  they  knew  of  it.  If  such  knowledge  made  any 
difference,  it  was  matter  of  defense  which  it  was  incumbent 
upon  the  defendant  to  establish. 

We,  therefore,  conclude  that  the  judgment  should  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  answer  on  payment 
of  the  costs  within  twenty  days  after  their  adjustment. 

All  concur. 

Judgment  accordingly. 


Charles  GL  Havens  et  al.,  Respondents,  #.  Benjamin  A, 
Willis,  Impleaded,  etc.,  Appellant. 

Upon  assignment  of  certain  bonds,  and  of  a  mortgage  given  as  security 
therefor,  the  mortgagees  guaranteed  payment.  In  consideration  of  the 
discontinuance  of  an  action  upon  one  of  the  bonds  which  was  exe- 
cuted by  R.,  and  of  other  considerations,  one  E.  executed  to  the  assignee 
a  mortgage  upon  his  lands  as  additional  security.  Upon  foreclosure  of 
the  original  mortgage,  a  deficiency  arose,  which  the  guarantors  paid  upon 
assignment  of  the  second  mortgage.  In  an  action  to  foreclose  the 
second  mortgage,  defendant  W.,  who  was  the  owner  of  the  equity  of  re- 
demption, defended  on  the  ground  that  as  to  him  the  guarantors  as  well 
as  the  obligors  were  the  principals  for  whose  liabilities  his  lands  w<re 
security,  and  the  former  having  simply  discharged  their  own  obligation, 
the  security  was  released.  Held  untenable;  that  such  security  was  an 
independent  one  having  no  reference  to  the  obligation  of  the  guarantors; 
that  the  latter,  upon  payment  of  the  deficiency,  were  entitled  to  be 
subrogated  to  the  security,  and  had  a  legal  right  to  enforce  the  same. 

(Argued  October  18,  1885;  decided  November  24, 1885.) 

Appeal  by  defendant,  Benjamin  A.  Willis,  from  judgment 
of  the  General  Term  of  the  Supreme  Court,  in  the  first  judicial 
department,  entered  upon  an  order  made  March  30, 1883,  which 
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affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
jointly  by  Benjamin  F.  Raynor  and  Edwin  F.  Raynor,  but 
upon  lands  owned  by  the  latter,  to  Mary  Griffin. 

It  appeared  that  upon  the  conveyance  of  cei  tain  premises 
to  James  W.  Gillies,  which  were  in  fact  purchased  on  the  joint 
account  of  the  grantee,  Benjamin  F.  Raynor  and  William  H. 
Raynor,  each  of  the  three  executed  to  the  grantors,  Havens, 
Godwin  and  Peck,  his  individual  bond  for  his  share  of  the 
purchase  money  unpaid,  all  of  which  were  secured  by  mort- 
gage on  the  lands  conveyed,  executed  by  Gillies.  The  obligees 
assigned  the  bonds  and  accompanying  mortgage  to  Mary  Grif- 
fin, guaranteeing  the  payment  of  the  bonds.  By  the  terms  of 
the  bond  given  by  Raynor,  in  case  of  default  in  the  payment 
of  interest  thereon  for  a  specified  term,  the  principal  became 
due,  at  the  option  of  the  holder.  Default  having  been  made, 
Mrs.  Griffin  brought  an  action  thereon,  setting  forth  her  elec- 
tion to  consider  the  principal  duo,  etc.  An  arrangement  was 
subsequently  made  that  in  consideration  of  the  giving  of  a 
mortgage  by  Edwin  F.  Raynor,  son  of  Benjamin  F.  Raynor, 
on  lands  owned  by  the  former,  as  additional  security  for  the 
payment  of  the  bond  of  the  latter,  the  suit  should  be  discon- 
tinued and  the  forfeiture  waived.  In  pursuance  of  this  agree- 
ment, the  mortgage  in  question  was  given,  Benjamin  F.  Raynor 
joining  therein.     It  contained  these  recitals. 

"  Whereas,  The  party  of  the  second  part  holds  a  bond,  secur- 
ing payment  of  $24,000  and  interest,  dated  the  30th  day  of 
June,  1873,  executed  by  Benjamin  F.  Rayndr  to  George  FI. 
Peck,  Joseph  H.  Godwin  and  Charles  G.  Havens,  and  by  them 
assigned  to  her  by  assignment  containing  their  covenant  of 
guaranty,  and  which  bond  (with  others)  was  secured  by  a  cer- 
tain mortgage  executed  to  said  obligees  by  James  W.  Gillies 
and  wife,  and  also  assigned  to  and  held  by  the  party  of  the 
second  part ;  and,  whereas,  the  interest  due  on  the  30th  day 
of  June  last  past  being  in  arrears,  an  action  was  commenced 
and  is  pending  for  the  recovery  by  the  party  of  the  second 
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part  from  the  said  Benjamin  F.  Ray  nor,  of  the  principal  sum 
so  secured  by  such  bond,  and  the  interest  thereon  from  the 
30th  day  of  December,  1875;  and,  whereas,  at  the  request  of 
the  party  hereto  of  the  first  part,  and  of  the  said  Benjamin  F. 
Raynor,  the  party  of  the  second  part  covenants  to  accept  the 
additional  security  of  these  presents,  and  to  thereupon  waive 
the  right  to  now  demand  payment  of  the  said  principal,  by 
reason  of  such  default  in  payment  of  the  interest  due  on  the 
30th  day  of  June  last,  and  to  discontinue  the  said  suit  on 
prompt  payment  of  the  6aid  interest  and  costs.  Now  this  in- 
denture witnesseth,"  etc. 

The  discontinuance  was  consented  to  by  the  guarantors.  The 
said  bond,  when  the  principal  thereof  fell  due,  was  not  paid, 
and  an  action  to  foreclose  the  original  mortgage  was  instituted. 
The  mortgaged  premises  were  sold  under  the  judgment  therein, 
and  the  net  proceeds  of  sale  apportioned  and  applied  upon  the 
bonds  secured  thereby,  leaving  a  deficiency,  which  was  paid  by 
the  guarantors,  Godwin,  Havens  and  the  executors  of  Peck, 
plaintiffs  herein,  upon  assignment  to  them  of  the  foreclosure 
judgment  and  the  mortgage  in  suit.  Defendant  Willis,  to  whom 
the  mortgaged  property  had  been  conveyed,  alone  defended. 

Benjamin  A.  Willis  for  appellant.  The  liability  of  a  guar- 
antor arises  solely  from  his  eng.igement,  and  not  from  the  con- 
sideration, and  no  recovery  can  bo  had  unless  the  cause  of  ac- 
tion falls  within  the  guaranty,  however  minute  the  differences 
between  them.  The  obligation  should  be  construed  strictly  and 
favorably  to  the  surety  if  the  terms  justify.  (Ray  v.  Groves, 
6  Binn.  376 ;  Merchants  R.  v.  Heard,  5  Cush.  461 ;  Hunt 
v.  Smith,  17  Wend.  479 ;  Bigelow  v.  Benton,  14  Barb.  i28: 
Russell  v.  Clark,  7  Cranch,  79 ;  Ludlow  v.  Simond^  2  Cai. 
Cas.  1 ;  Walsh  v.  Bailee,  11  Johns.  180  ;  Myers  v.  Edge,  7  Term 
R.  254 ;  Rogers  v.  Knedand,  10  Wend.  218 ;  Leggett  v.  Hum- 
phreys,  21  How.  [U.  S.]  6Q,)  In  this  case,  as  between  the  plain- 
tiffs and  the  maker  of  the  additional  mortgage,  there  can  be 
no  equities  in  favor  of  the  former.  (Barnes  v.  Molt,  64  N.  Y. 
397 ;  Hinckly  v.  Rreity,  58  id.  583 ;  Burns  v.  Huntington  Bhj 
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1  Perm.  395  ;  Pott  v. Nathans,  1W.&S.  155  ;  McCormick  v. 
Irvin,  35  Perm.  St.  111.)  Whatever  was  the  effect  of  the  mort- 
gage in  suit  upon  the  rights  or  remedies  of  the  plaintiffs  they 
were  not  thereby  discharged,  nor  can  they  be  heard  to  complain 
of  it  because  they  assented  to  it.  (  Wright  v.  Storrs,  32  N.  Y. 
700.)  If  there  should  be  separate  bonds  given,  with  the  differ- 
ent sureties,  and  one  bond  is  intended  to  bo  subsidiary  to  and 
a  security  for  the  other,  in  case  of  default  in  payment  of  the 
latter,  and  not  to  be  a  primary,  concurrent  security,  in  such 
a  case  the  sureties  in  the  second  bond  would  not  be  compelled  to 
aid  those  in  the  first  bond.  {Nicholson  v.  Revell,  4  Ad.  &  Ell. 
675  ;  Pledge  v.  Buss,  Johns.  Eng.  Ch.  663 ;  Story's  Eq  Jur., 
§  498 ;  Leonard  v.  Vredenburgh,  8  Johns.  29 ;  Farlee  v.  Cleve- 
land, 4  Cow.  432 ;  Emerson  v.  Slater,  22  How.  28  ;  Bowditch 
v.  Green,  3  Mete.  360  ;  Parks  v.  Mall,  2  Pick.  210 ;  Overlook 
v.  Hills,  8  Greenl.  883 ;  Story  on  Bailments,  §  339 ;  Crafts 
v.  TriUon,  2  Moore,  411;  Burge  on  Suretyship,  42,  386;  Ed- 
wards on  Bills,  570 ;  Newcomhe  v.  Raynor,  21  Wend.  108 ; 
Craythorne  v.  Swynburne,  14  Ves.  Jr.  161 ;  Remington  v. 
Staats,  1  Supr.  Ct.  394 ;  McDonald  v.  Magruder,  3  Peters, 
470 ;  Harris  v.  Warner,  13  Wend.  401 ;  Fell  on  Suretyship 
[2d  Am.  ed.],  307 ;  Norton  v.  Coon,  3  Cow.  132.)  The  addi- 
tional mortgage  to  Edwin  F.  Raynor  was  not  assignable,  so  as 
to  vest  any  right  of  action  or  remedy  upon  it  in  the  assignee ; 
it  is  not  a  negotiable  security  by  its  terms.  In  the  instrument 
itself  appears  a  limitation  ;  it  is  by  its  very  terms,  by  express 
words,  a  security  to  Mary  Griffin  personally,  to  her  alone  and  for 
her  benefit  alone.  Such  being  the  case,  the  assignment  to  plain- 
tiffs was  void  and  conferred  no  right  upon  them.  (Smith  v.  Starr, 
4  Hun,  123;  Barlow  v.  Myers,  64  N.  Y.  41 ;  Wheat  v.Rice,  20  N. 
Y.  Weekly  Dig.,  No.  13 ;  1  Vera.  196  ;  2  id.  293 ;  3  Russ.  424  ; 
3  Merivale,  272 ;  Smith  v.  Dickenson,  6  Humph.  261 ;  Lamo- 
reaux  v.  Hewitt,  5  Wend.  307  ;  Story  on  Notes,  §  484  ;  2  Am. 
Lead.  Cas.  314 ;  2  Rob.  Pr.  [N.  S.]  298 ;  Daniels  on  Neg. 
Paper,  §  1774 ;  Evansville  Bk.  v.  Kaufman,  93  N.  Y.  279 ; 
Robbins  v.  Bingham,  4  Johns.  476  ;  Turner  v.  Davies,  2  Esp. 
N.  P.  C.  478 ;  Theobold,  197  ;.  Gihbs  v  Bryant,  1  Pick.  118 ; 
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Longley  v.  Griggs,  10  id.  121 ;  Vrooman  v.  Turner,  69  N. 
T.  284 ;  Oarnsey  v.  Rogers,  47  id.  233  ;  Merrill  v.  Green,  55 
id.  270.)  The  additional  mortgage  of  Edward  F.  Raynor  con- 
tains no  personal  covenant,  no  acknowledgment  of  indebteds 
ncss,  no  promise  to  pay  under  such  conditions.  With  such  ele- 
ments in  the  case,  plaintiffs  cannot  maintain  their  action. 
{Culver  v.Sisson,  3  Comst.  264;  Weed  v.  Covitte,  14  Barb. 
242  ;  Briscoe  v.  King,  Cro.  Jac.  281 ;  Suffield  v.  Baskerril,  2 
Mod.  36;  Smith  v.  Stuart,  6  Blackf.  162 ;  Scott  v.  Field,  7 
Watts,  360 ;  Salisbury  v.  Phillips,  10  Johns.  57 ;  Turk  v. 
Midge,  41  N.  Y.  407.)  As  it  was  not  proved  on  the  trial, 
or  alleged  in  the  complaint,  that  an  execution  upon  the  judg- 
ment was  issued  or  returned  unsatisfied,  it  was  incompetent 
for  the  court  to  make  a  decree  of  foreclosure.  (Schaffer  v. 
Doscher,  72  N.  Y.  491 ;  Code  of  Civ.  Pro.,  §§  1629,  1630; 
Shuefddt  v.  Shuefddt,  9  Paige,  137;  Bache  v.  PurceU, 
51  How.  Pr.  270 ;  Ward  v.  Fryers,  19  Wend.  493.)  Plaintiffs 
should  have  obtained  leave  to  sue.  (Schaeffer  v.  Doscher,  72 
JS.  Y.  491 ;  Eg.  L.  Ins.  Co.  v.  Stevens,  63  id.  342  ;  Suydam  v. 
Bartle,  9  Paige,  294 ;  In  re  Collins,  17  Hun,  289 ;  Engle  v. 
UhderhiU,  3  Edw.  Ch.  250.)  Benjamin  F.  Raynor  was  a  party 
defendant  in  the  original  foreclosure  ;  no  decree  of  deficiency 
was  asked  against  him  ;  having  no  interest  in  the  controversy 
and  not  being  held  for  any  personal  liability,  he  took  no  pre- 
caution to  protect  his  interests.  Such  being  the  case,  all  claim 
and  demand  against  him,  for  which  the  additional  mortgage  is 
holden,  was  waived  and  extinguished.  (Cook  v.  Grant,  1  Paige, 
411 ;  Stouyell  v.  Chamberlain,  60  N.  Y.  276  ;  Ferris'  Case,  6 
Coke,  7  ;  Bigelow  v.  Winsor,  1  Gray,  299  ;  Bagot  v.  Williams, 
3  B.  &  C.  235  ;  Cowper  v.  Smith,  4  M.  &  W.  519 ;  2  Pars, 
on  Notes  and  Bills,  238  ;  Cage  v.  Cassidy,  23  How.  [D*.  S.] 
109 ;  Clark  v.  Mackin,  95  N.  Y.  352  ;  Twombley  v.  Cassidy, 
82  id.  155  ;  1  Story's  Eq.  Jur.,  §  325  ;  Pardee  v.  Van  Aukin, 
3  Barb.  534  ;  Ellsworth  v.  Lockwood,  42  N.  Y.  89 ;  Wright 
v.  Morley,  11  Ves.  12 ;  Parsons  v.  Briddock,  2  Vera.  608.) 
The  court  erred  in  admitting  the  evidence  of  payment  of  the 
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deficiency  by  the  plaintiffs.     (First  Nat.  Bk.  v.  Wood,  71  N. 
Y.  411.) 

Samuel  Hand  for  respondents.  The  plaintiffs  had  a  right 
to  foreclose  the  E.  F.  Raynor  mortgage,  not  only  as  against 
Willis,  the  grantee  of  the  mortgagor,  but  the  whole  world. 
They  were  entitled  to  enforce  it  to  indemnify  themselves. 
(Hayes  v.  Ward,  4  Johns.  Oh.  123 ;  Townsend  v.  Whitney ', 
75  N.  T.  425 ;  Vose  v.  F.  R.  R.  Co.,  50  id.  369.)  Plaintiffs 
as  guarantors  and  sureties  of  the  bond  to  Mrs.  Griffin  having  paid 
the  debt,  even  though  they  had  taken  no  assignment,  the  law 
would  operate  an  assignment  by  subrogation  and  give  them  all 
the  rights,  remedies  and  securities  which  Mrs.  Griffin  had,  and 
entitle  them  to  collect  the  amount  out  of  any  subsequent  sureties. 
(Hinckley  v.  Kreitz,  58  N.  Y.  583  ;  Barnes  r.  MoU,  64  id. 
403.)  Edwin  F.  Eaynor  sustains  toward  Mrs.  Griffin  the  re- 
lation of  surety  for  a  debt,  Benjamin  F.  Eaynor  being  the 
principal  debtor.  (Barnes  v.  MoU,  64  N.  Y.  397  ;  Hinckley 
v.  Kreitz,  58  id.  583.)  Sureties  becoming  such  at  different 
times  or  by  different  instruments,  for  same  debt,  are  co-sureties 
and  liable  to  each  other  for  contribution — this,  too,  although 
the  sureties  are  ignorant  of  each  other's  engagements.  (  Wells 
v.  Miller,  66  N.  Y.  255.)  The  giving  of  the  $60,000  bond  and 
mortgage  in  payment  of  the  deficiency  cannot  be  considered  as 
so  much  money  paid  for  the  defendants'  use.  (Cwnmings  v. 
Hockley,  8  Johns.  156 ;  First  Nat.  Bk.  v.  Wood,  71  N.  Y. 
411.)  Authority  to  sue  was  at  the  very  basis  of  the  right  to 
sue ;  there  was  no  right  of  action  until  the  court  had  given  one. 
(Schaffer  v.  Doscher,  72  N.  Y.  491 ;  McKenna  v.  Robinson, 
84  id.  105 ;  Farle  v.  Davvl,  86  id.  634.)  Edwin  F.  Raynor 
was  entitled  to  full  benefit  of  all  collateral  securities  held  by 
the  creditor,  which  the  creditor  had  taken  as  an  additional 
pledge  of  her  debt.  (3  Kent's  Com.  126  ;  1  Story's  Eq.  Jnr., 
§  325 ;  Cary  v.  Bernard,  56  N.  Y.  50  ;  Pitts  v.  Condon,  2  N. 
Y.  352.)  The  failure  of  plaintiff  in  the  original  foreclosure, 
either  to  demand  or  recover  a  judgment  for  deficiency  against 
Benjamin  F.  Raynor,  the  principal  debtor,  extinguished  the 
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claim  against  the  principal  debtor  and  released  the  debt,  and 
the  release  of  the  debt  discharged  the  surety.  (Corvper  v.  Smith, 
4M.&W.  519;  Stowell  v.  Chamberlain,  60  N.  Y.  272  ;  la 
Ghuen,  v.  Gouverneur,  1  Johns.  Cas.  430 ;  Cook  v.  Grant,  1 
Paige,  411 ;  Eq.  L.  Ins.  Co.  v.  Stevens,  63  N.  Y.  341.) 

Miller,  J.  The  mortgage  which  is  the  subject  of  foreclosure 
in  this  case  was  executed  as  an  additional  security  to  another 
mortgage,  which  had  been  previously  executed  and  assigned  to 
one  Mary  Griffin,  the  payment  thereof  having  been  guaranteed 
by  Messrs.  Peck,  Godwin  and  Havens,  to  whom  it  was  origi- 
nally given.  Mrs.  Griffin  by  foreclosure  of  the  last-named 
mortgage  realized  a  portion  of  the  money  secured,  and  a  de- 
ficiency remained  of  $11,563.14.  For  this  amount  the  assign- 
ors of  theunortgage,  as  guarantors,  were  sureties  to  her.  They 
paid  this  deficiency  to  her,  taking  an  assignment  of  the  mortgage 
now  in  suit,  and  all  the  securities,  rights  and  remedies  for 
such  deficiency. 

In  accordance  with  their  obligation  as  guarantors,  upon  well- 
settled  principles  of  law,  they  were  clearly  entitled  to  be  sub- 
rogated to  all  the  securities  which  were  held  as  collateral  to 
the  debt  secured  by  the  original  mortgage.  The  mortgage  in- 
volved in  this  action  was  obtained  by  Mrs.  Griffin  as  security 
from  B.  F.  Ray  nor  for  a  demand  she  held  against  him,  and 
when  the  guarantors  paid  the  debt  they  were  entitled  to  the 
assignment  of  the  same.  It  is  not  important  to  consider  the 
reasons  which  induced  E.  F.  Raynor  to  unite  with  B.  F.  Kay- 
nor,  the  debtor,  in  the  execution  of  the  mortgage  which  was 
upon  the  lands  of  the  former ;  it  is  quite  sufficient  that  the 
creditor  for  a  good  consideration  took  this  additional  security 
for  the  payment  of  her  demand  against  B.  F.  Raynor  and  held 
the  same  when  the  guarantors  of  that  debt  paid  it  and  received 
from  Mrs.  Griffin  an  assignment  of  this  mortgage.  They 
thus  became  entitled  to  all  benefits  arising  from  the  security 
and  had  a  legal  right  to  enforce  the  same  in  order  to  protect 
themselves  against  the  deficiency  they  were  legally  liable  to 

pay. 

The  fact  that  the  appellant  became  the  owner  of  the  mort- 
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gaged  premises  after  the  mortgage  had  been  executed  confers 
upon  him  no 'right  to  claim  that  the  grantors  of  the  mortgage, 
assigned  by  them  to  Mrs.  Griffin,  were  not  entitled  to  enforce 
their  lien.  The  appellant  purchased  subject  to  this  lien,  and 
he  occupies  no  position,  as  surety  or  otherwise,  which  author- 
izes him  to  claim  that  the  guarantors  named  have  no  remedy  by 
virtue  of .  the  mortgage  assigned  to  them.  This  mortgage  was 
an  additional  or  a  further  security,  and  in  the  hands  of  the 
original  mortgagee  it  could  have  been  enforced  at  any  time 
after  it  became  due.  The  remedy  most  certainly  would  be 
complete  when  there  was  a  deficiency  arising  upon  a  sale  under 
the  mortgage  to  which  it  was  collateral  or  additional  security. 
The  plaintiffs,  by  virtue  of  the  assignment  to  them  and  by 
operation  of  law,  occupied  precisely  the  same  position  as  Mrs. 
Griffin,  and  are  entitled  to  invoke  the  same  remedies.  Their 
right  against  the  appellant  is  clear  and  unquestionable,  and  we 
are  unable  to  perceive  that  any  defense  exists  against  the 
mortgage.  The  claim  of  the  appellant  rests  upon  the  hypo- 
thesis that  the  mortgage  on  its  face  declares  it  was  a  supple- 
mental security,  additional  to  the  bond  of  Raynor,  the  mort- 
gage of  Gillies  and  the  guarantee  of  the  plaintiffs,  and  that  it 
thereby  became  an  additional  and  not  a  new  security  substi- 
tuted for  others,  discharging  or  impairing  others,  but  a  surety 
for  all  before  who  were  principals  as  to  E.  F.  Raynor.  We 
think  there  is  no  foundation  for  this  position,  and  that  the 
doctrine  of  principal  and  surety  has  no  application  to  the  facts 
presented.  In  no  sense  and  upon  no  sound  principle  can  the 
mortgagor  be  regarded  as  a  surety  for  the  original  mortgagor 
or  for  the  guarantors  of  the  mortgage  on  the  assignment  thereof 
to  Mrs.  Griffin.  The  security  taken  was  a  new,  independent 
and  additional  one,  having  no  reference  to  the  obligation  of 
the  guarantors.  It  was  the  same  as  if  the  mortgagor  had  pro- 
cured other  securities  to  be  assigned  to  Mrs.  Griffin  with  a 
view  of  adding  to  the  strength  of  that  already  given,  and  in 
such  a  case  there  can  be  no  dispute  as  to  the  right  of  the  holder 
or  assignee  to  pursue  his  remedy  upon  either  of  the  securities 
Sic r els  —  Vol.  LV.  62 
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without  regard  to  and  independent  of  the  rights  of  those  who 
are  connected  with  the  other  securities.  The 'holder  would 
have  an  undoubted  right  to  collect  the  one  or  the  other  as  he 
might  deem  best  for  the  promotion  of  his  interest.  No  subse- 
quent incumbrancer  or  owner  of  premises  included  in  the 
mortgage  assigned  or  given  as  an  additional  security  has  the 
right  to  claim  that  he  is  a  mere  surety  of  the  guarantors  upon 
a  prior  mortgage  on  other  premises. 

It  is  very  plain  that  Messrs.  Peck,  Godwin  and  Havens, 
being  guarantors  and  entitled  to  subrogation  as  such,  independ- 
ent of  any  assignment,  would  have  the  same  rights  which 
were  enjoyed  by  Mrs.  Griffin,  and  would  be  fully  authorized  to 
collect  the  amount  due  out  of  any  additional  security  or  any 
subsequent  6urety  taken  by  her.  This  rule  would  certainly 
apply  as  the  mortgage  was  given  as  an  additional  consideration 
for  the  benefit  of  B.  F.  Raynor,  the  party  who  originally  and 
throughout  was  bound  to  pay  the  debt,  while  Pock,  Godwin 
and  Havens  only  became  guarantors  on  a  private  sale  of  the 
mortgage  to  Mrs.  Griffin,  and  not  in  any  respect  for  the  benefit 
of  B.  F.  Raynor  nor  in  any  way  connected  with  him. 

It  would  be  enlarging  the  doctrine  as  to  the  liability  of  per- 
sons as  sureties  beyond  any  adjudicated  case  and  to  a  very  great 
extent,  to  hold  that  the  appellant,  as  a  subsequent  owner  of 
the  land  after  the  lien  had  been  created,  under  the  circumstances 
presented,  was  entitled  to  be  relieved  from  the  effect  of  the 
mortgage. 

The  other  questions  raised  which  demand  special  attention 
are  sufficiently  considered  in  the  opinion  of  the  General  Term. 

The  judgment' should  be  affirmed. 

All  concur,  except  Earl,  J.,  dissenting,  and  Rapallo,  J., 
not  voting. 

Judgment  affirmed. 
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Frank  Guillaume,  Respondent,  v.  The  General  Transporta-     \w  4gj 
tion  Company,  Appellant. 

In  1876  defendant  was  engaged  as  a  common  carrier  in  transporting  goods 
from  Havre,  France,  to  New  York  city.  On  November  twenty-third  of 
that  year  one  S.,  who  resided  in  Gourin,  France,  having  received,  in 
answer  to  inquiries,  information  by  mail  from  defendant's  agent  at 
Havre  as  to  the  charges  and  conditions  of  transportation,  and  also  ad- 
vices that  one  of  defendant's  steamers  would  sail  on  the  twenty-fifth, 
proceeded  to  Rennes  and  shipped  from  there,  by  rail,  to  said  agent  a  bag 
of  gold  having  a  label  attached,  directed  to  the  agent  at  Havre,  with 
these  words  :  •«  To  forward  to  Mr.  Frank  Guillaume.  152  &  154  Bleckert 
street,  New  York,  Utica,  America.1'  The  gold  was  received  by  the 
agent  on  the  twenty -fourth,  and  placed  on  board  defendant's  steamer, 
which  sailed  on  the  twenty-eighth.  On  the  twenty- sixth  said  agent 
wrote  to  S.,  at  Qourin,  inclosing  a  bill  of  lading,  which  stated  that  the 
gold  was  to  be  transported  to  New  York  and  delivered  "  to  M.  Guillaume 
Frank,  152  &  154  Bleckert  street,  New  York. "  The  bill  of  Jading  contained 
a  clause  to  the  effect  that  the  shipper  or  agent,  by  accepting  the  same, 
submitted  to  its  conditions.  It  required  two  days  for  letters  to  go  from 
Havre  to  Gourin.  8.  sent  no  reply  to  the  letter,  and  took  no  steps  to  ad- 
vise defendant  of  the  erroneous  statement  in  the  bill  of  lading.  Another 
bill  of  lading  was  sent  by  defendant  to  New  York,  directed  to  "  Mr.  Guil- 
laume Frank,  152&  154,Bleckert  St.,  in  New  York."  It  fell  into  the  hands 
of  some  person  to  whom,  on  presentation  thereof,  and  with  the  represen- 
tation that  he  was  Guillaume  Frank,  the  gold  was  delivered.  In  an  action 
to  recover  the  value  of  the  gold  because  of  defendant's  alleged  negligence, 
Juld,  that  the  bill  of  lading  did  not,  under  the  circumstances,  constitute  the 
contract,  as  the  shipper,  had  he  objected,  could  not  have  reclaimed 
the  property ;  that  the  retention  of  the  bill  by  him  did  not  show  an 
assent  to  the  mistake,  and  at  most  the  question  as  to  whether  there  was 
negligence  on  his  part  in  not  notifying  defendant's  agent  thereof  was  one 
of  fact ;  that  defendant  was  bound  to  deliver  the  gold  to  plaintiff  in 
accordance  with  the  directions  on  the  label  attached,  or  to  place  it  safely 
where  he  could  obtain  it ;  and  that  whether  it  was  negligence  on  defend- 
ant's part  in  sending  the  bill  of  lading  to  one  not  entitled  thereto,  who 
by  reason  thereof  obtained  the  gold,  was  at  least  a  question  of  fact. 

Where  goods  have  actually  been  shipped  under  an  oral  contract,  the  subse- 
quent receipt  of  a  bill  of  lading  and  neglect  of  the  shipper  to  point  out 
errors  therein  does  not  preclude  him  from  showing  the  oral  contract. 

(Argued  October  22,  1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  the  second  Tuesday  of  June,  1883,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  of  defendant,  a  common 
carrier,  running  a  lino  of  steamers  from  Havre,  France,  to  the 
city  of  New  York,  for  alleged  negligence  resulting  in  the  loss 
of  a  bag  of  gold  delivered  to  it  for  transportation.  The  fol- 
lowing facts  appeared : 

Felix  Stenfort,  of  Gourin,  in  the  department  of  Morbihan, 
in  France,  on  the  15th  of  November,  1876,  wrote  to  defend- 
ant's agent  at  Havre,  known  as  its  "Chief  of  Traffic,"  for 
information  as  to  the  company's  terms  for  the  transportation  of 
a  certain  sum  of  money,  etc.,  and  was  answered  by  a  letter, 
dated  at  Havre,  the  17th  of  November,  1876,  stating  the 
charges  for  the  transportation,  insurance,  etc.,  and  also  that  in 
case  of  the  loss  of  the  package  the  company  was  responsible 
for  its  value,  and  that  there  would  be  a  departure  on  the 
twenty-fifth  then  current  by  the  packet-boat  France. 

Gourin  is  over  four  hundred  miles  from  Havre ;  there  is  no 
communication  by  railroad  or  telegraph  at  or  in  the  vicinity  of 
Gourin,  and  it  takes  a  letter  two  days  to  go  from  one  place  to 
the  other.  On  the  23d  day  of  November,  1876,  Stenfort,  to 
reach  one  of  the  railroad  stations  having  an  express  office  con- 
nected with  it,  traveled  from  Gourin  to  Bennes,  and  deposited 
in  the  express  office  there  5,000  French  francs  in  gold  coins, 
tied  up  and  ensealed  in  a  linen  bag,  to  which  bag  was  securely 
tied  by  a  double  pack  thread  and  sealed  to  it  with  sealing-wax, 
a  tag  or  label  containing  an  address  and  direction  in  the  French 
language,  the  translation  of  which  is  as  follows : 

"  Five  thousand  francs  in  gold.     Value  declared. 
"  To  Mr.  The  Chief  of  Traffic  of  the  General  Transatlantic 

Company,  Havre. 
"To  forward  to  Mr.  Frank  Guillaume,  152  and  154  Bleckert 
"  street,  New  York,  Utica,  America." 
Plaintiff,  who  resided  in  Utica,  N.  Y.,  was  the  person  for 
whom  the  gold  was  intended. 
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The  bag  with  the  gold,  and  the  address  and  direction  on  it, 
was  received  by  the  defendant  at  Havre  on  the  24th  day  of 
November,  1876.  It  was  transported  to  America  on  the  com- 
pany's steamer  "  France,"  which  sailed  on  the  28th  day  of  No- 
vember, 1S76.  It  safely  arrived  on  the  7th  day  of  December, 
1876,  was  there  unladen  and  carried  to  and  deposited  in  the 
storehouse  of  the  custom-house  of  the  port  of  New  York. 
The  plaintiff  at  no  time  received  any  notice  of  the  arrival  of 
the  gold  or  of  the  steamer.  Four  bills  of  lading,  of  the  same 
tenor  and  date,  were  made  out  by  defendant  on  the  24th  day 
of  November,  1876.  One  of  these  was  sent  on  the  25th 
day  of  November,  1876,  by  mail,  to  the  shipper  Stenfort, 
who  received  and  retained  it,  without  notifying  defendant  of 
any  error  therein.  The  bills  of  lading  stated  that  there  was 
"shipped  by  Stenfort  ...  a  sealed  bag  containing 
5,000  francs  in  coin  ...  to  be  transported  to  New  York 
and  delivered  there  or  elsewhere  within  the  limits  of  the  juris- 
diction of  the  Custom  House  of  the  port  of  New  York  .  . 
to  M.  Guillaume  Frank,  152  and  154  Bleckert  street,  New 
York,  or  to  his  order."  A  copy  of  the  manifest  was  published 
in  two  or  three  commercial  papers  of  the  city  of  New  York. 
The  entry  in  the  manifest  as  to  the  gold  was  as  follows :  "  H. 
F.  —  one  bag  specie.  Stenfort.  G.  Frank,  New  York."  One 
of  the  four  bills  of  lading  was  sent  by  the  defendant,  addressed 
to  "Mr.  Guillaume  Frank,  152  and  154  Bleckert  street,  in 
New  York."  It  fell  into  the  hands  of  some  person  who,  pro- 
vided with  it,  and  representing  himself  to  be  Guillaume  Frank, 
residing  at  154  Bleecker  street,  in  New  York,  called  for, 
received,  and  carried  away  the  gold. 

F.  R.  Coudert  for  appellant.  The  bag  of  specie  was  received 
for  transportation  under  a  special  contract,  limiting  the  defend- 
ant's common-law  liability ;  and  it  has  fully  complied  with 
that  contract.  (Magnin  v.  Dinsmore,  56  N.  Y.  171 ;  Long 
v.  N.  Y.  C.  R.  R.  Co.,  50  id.  77.)  What  constitutes  a  good 
delivery,  to  satisfy  the  exigencies  of  such  a  contract,  will  de- 
pend upon  the  known  and  established  usages  of  the  particular 
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trade  and  well-known  usages  of  the  port  of  delivery.  {Richard- 
son  v.  Goddard,  23  How.  [U.  S.]  38 ;  Johnson  v.  N.  F.  C. 
R.  R.  Co.,  31  Barb.  199;  3  Kent's  Coin.  214;  Van  Sant- 
voord  v.  St.  John,  6  Hill,  160  ;  Chitty  on  Contracts,  20 ;  Harris 
v.  Dennie,  3  Peters,  304 ;  Fish  v.  Newton,  1  Denio,  47;  Red- 
mond v.  Liverpool,  N.  Y.  &  P.  S.  Co.,  46  N.  Y.  587 ;  Wright 
v.  Boughton,  22  Barb.  561.)  As  to  notice  the  carrier's  duty  is 
regulated  by  the  ordinary  custom  of  business  at  the  port  of 
delivery.  {Gibson  v.  Culver,  17  Wend.  305 ;  Henshaw  v. 
Rowland,  54  N.  Y.  242.)  The  plaintiff  is  chargeable  with 
contributory  negligence.  The  only  reasonable  conclusion  from 
the  plaintiff's  case,  as  he  has  made  it,  is  that  the  misdelivery 
by  the  custom-house  authorities  would  never  have  occurred 
but  for  the  negligence  of  his  own  agents.  (Shearni.  &  Eedf. 
on  Neg.,  §  25;MaeDondl  v.  Bufum,  31  How.  Pr.  162; 
Brown  v.  Elliott,  45  id.  187  ;  Delajleldv.  U.  F  Co.,  10  Bosw. 
216 ;  Munger  v.  T.  R.  R.  Co.,  4  N.  Y.  349 ;  Milton  v.  H.  R. 
8.  Co.,  37  id.  210.)  The  omission  of  the  word  "  Utica,"  in  the 
bill  of  lading,  was  proper,  as  the  defendant  only  contracted  to 
transport  to  New  York.  (Delman  v.  C.  R.  R.  <&  B.  Co.,  26 
Alb.  L.  J.  389.) 

C/tas.  L.  De  Giorgi  for  respondent.  The  carrier  is  bound 
at  his  peril  to  obey  the  direction  of  the  bailor  or  shipper  as  to 
the  disposition  to  be  made  of  the  goods  intrusted  to  him  for 
carriage  ;  and  the  delivery  of  the  goods  to  the  carrier,  with  di- 
rection as  to  their  carriage,  his  acceptance  of  them,  and  the 
payment  of  the  freight,  insurance  and  all  charges  thereon  in 
advance,  have  sufficiently  been  proved.  (Hutch,  on  Carr., 
§  12,  p.  9;  §89,  p.  68;  §  763,  p.  591;  Redf.  on  Carr., 
§§  34,  35,  p.  25 ;  Kreuder  v.  WolcoU,  1  Hilt.  223 ;  Pit- 
loch  v.  Wells,  Fargo  cfe  Co.,  109  Mass;  452.)  It  was  gross  and 
inexcusable  carelessness  and  negligence,  if  not  premeditated 
malfeasance,  on  the  part  of  the  defendant  company,  to  insert 
a  wrong  or  fictitious  name  and  a  wrong  place  of  destination  in 
its  bills  of  lading.  {Rosebroohs  v.  Dinsmore,  36  How.  138; 
Nat.  Bank  v.  Graham,  U.  S.  Sup.  Ct.,  9.  Rep.  533.      Even 
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if  the  defendant  had  not  been  a  carrier  for  hire,  but  had  vol- 
untarily sent  the  bill  of  lading,  the  defendant  company  is  still 
liable  for  the  loss  and  injury  and  damage  to  the  plaintiff 
arising  from  its  carelessness,  negligence,  recklessness  or  mal- 
feasance. (Hutch/  on  Car.,  §§  5,  6,  7,  17,  18,  19,  23.  pp.  4, 
5,  6, 12,  13,  15  ;  ShieUs  v.  Blackburn,  1  H.  Bl.  158  ;  Wilson 
v.  Brett,  11  M.  &  W.  113  ;  Coggs  v.  Bernard,  1  Smith's  Lead. 
Cas.  293  ;  Button  v.  Osborne,  1  Selw.  N.  P.  420 ;  KirOandv. 
Montgomery,  1  Swan,  452 ;  Gray  v.  Mo.  Packet  Co.,  64  Mo. 
47 ;  Kemp  v.  Coughtry,  11  Johns.  107 ;  Harrington  v.  Mo- 
Shane,  2  Watts,  443  ;  Nelson  v.  Mackintosh,  1  Starkie,  237.) 
The  defendant  company  was  bound  to  deliver  this  gold  to  the 
consignee  personally  under  its  bill  of  lading.  (2  Add.  on 
Oont.  [3d  Am.  ed.]  687,  §961;  1  Add.  on  Torts  [Am. 
note,  1876],  593-595 ;  Hutch,  on  Cam,  §§  357  to  365,  inclusive, 
pp.  288,  etc. ;  Redmond  v.  Steamboat  Co.,  46  N.  Y.  5S3 ; 
Price  v.  Powell,  3  Com.  322 ;  McAndrew  v.  Whitlock,  52 
N.  T.  40 ;  Gleadell  v.  Thompson,  56  id.  194 ;  Sprague  v.  N. 
T.  C.R.  R.  Co.,  52  id.  637;  Fisk  v.  Newton,  1  Den.  45  ; 
Clark  v.  Masters^  1  Bosw.  177 ;  Rowland  v.  Miln,  2  Hilt. 
150 ;  McKeon  v.  See,  4  Rob.  449 ;  Mierson  v.  Hope,  2 
Sweeny,  561 ;  Zinn  v.  N.  J.  S.  Co.,  49  N.  Y.  442 ;  15 
Johns."  39;  26  Wend.  591;  6  Hill,  586;  45  N.  Y.  184; 
67  id.  11;  M.  tfe  G.  R.  R.  Co.  v.  Copdand,  10  Rep. 
625.)  No  fraud,  imposition,  deception  or  mistake  will 
relieve  or  excuse  the  carrier  from  responsibility  for  deliv- 
ery of  goods  to  the  wrong  person,  either  by  himself  or  by 
his  servants,  agents  or  warehousemen  at  the  terminus  of  his 
route.  (Hutch,  on  Carr.,  §§  344-354 ;  Redf.  on  Carr.,  §  103, 
p.  88 ;  §  318,  p.  234 ;  Ostrander  v.  Brown,  15  Johns.  39 ; 
Hawkins  v.  Hoffman,  6  Hill,  588 ;  Collins  v.  Burns,  4  J.  & 
S.  518 ;  Houston  and  T.  cfe  C.  R.  R.  Co.  v.  Adams,  6  Reporter, 
793 ;  Matteson  v.  N.  T.  C.  cfe  H.  R.  R.  R.  Co.,  76  N.  Y. 
381 ;  6  Johns.  170  ;  11  id.  107  ;  42  K  Y.  212;  Price  v.  O.  tfe 
S.  R.  R.  Co.,  50  id.  213.)  Depositing  the  goods  in  the  ware- 
house of  the  customhouse  of  New  York  will  not  shield  the 
carrier    from  responsibility  for  the  loss  of  the  gold.       XT. 
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S.  R.  S.  [2d  ed.]  §§  2785,  2309,  2880,  2887,  2888,  2965,  2966, 
2971 ;  Redf.  on  Carr.,  §  206,  p.  166  ;  Mo Andrew  v.  Whitlock,  52 
N.  T.  40 ;    BusseU  v.  Livingston,  2  Smith,  515  ;  Golden  v. 
Bomer,  20  Hun,  438.)    Transportation  of  goods  includes  safe 
delivery,  and  they  are  at  the  risk  of  the  carHer  until  delivery 
is  complete.     (2  Add.  onCont.  [3d  Am.  ed.],  §§  953,  954,  955, 
pp.  670,  etc.;  §  977,  p.  713 ;  Redf.  on  Carr.,  §§  24,  25,  pp.  18- 
20;  DeMott  v.  Laraway,  14  Wend.  225;  Parsons  v.  Hardy, 
id.  215  ;  Mo  Arthur  v.  HurlbuH,  21  id.  190;  Price  v.  Harts- 
horn, 44  Barb.  655 ;  Redpath  v.  Vaiighan*  48  N.  Y.  655 ; 
Elliott  v.  Bossell,  10  Johns.  1 ;  French  v.  B.,  N.  Y  <k  E  R 

B.  Co.,  4  Keyes,  108 ;  Mynard  v.  &  B.  &  N.  Y  B.  B.  Co., 
71  K  Y.  180 ;  Sunderland  v.  Westcott,  40  How.  468 ;  Edsall  v. 

C.  &  A.  B.  It.  &  T.  Co.,  50  N.  Y.  661 ;  Curtis  v.  D.,  L.  & 
W.  B.  B.  Co.,  74  id.  116 ;  Alexander  v.  Greene,  7  Hill,  533; 
Wells  v.  S.  N.  Co.,  4  Seld.  375  ;  Faulkner  v.  Hart,  82  N.  Y. 

413.)  The  bill  of  lading  cannot  be  taken  as  the  contract  be- 
tween the  consignor  or  shipper  and  the  carrier.  (Bosttoick  v. 
B.  &  O.  R.  B.  Co.,  45  N.  Y.  712 ;  Coffin  v.  N.  Y.  C.  B.  B. 
Co.,  64  Barb.  379 ;  Sunderland  v.  Westcott,  40  How.  468 ; 
Jones  v.  Ennis,  18  Hun,  452 ;  Shiff  v.  N.  Y  C.  &  H.  B.  B. 
B.  Co.,  16  id.  278.)  Taking  all  the  circumstances  of  this  case 
into  consideration  and  adding  to  it  the  non-accounting  for  the 
gold  by  the  defendant's  agent  or  manager  in  New  York,  and 
the  spurious  bill  of  lading,  conversion  or  embezzlement  of 
the  property  may  be  inferred.  (Stevens'  Dig.  Orim.  Law,  248 ; 
Redf.  on  Carr.,  §  103,  p.  86 ;  Carpenter  v.  Man.  Z.  Ins.  Co., 
21  N.  Y.  W.  Dig.  379.)  Evidence  of  usage  is  not  admissible 
to  contradict  or  vary  what  is  clear  and  unambiguous,  or  to 
restrict  or  enlarge  what  requires  no  explanation.  (Thonpson 
v.  Biggs,  5  Wall.  663 ;  Taylor  v.  Ketchum,  5  Rob.  507 ;  Baker 
v.  Squire,  1  Hun,  448 ;  Hopper  v.  Sage,  12  N.  Y.  W.  Dig.  78.) 
Custom  or  usage,  to  be  binding  on  parties,  must  be  known 
to  them,  or  have  been  so  long  continued,  universal  and  notori- 
ous that  all  persons  may  be  presumed  to  have  notice  of  it. 
(Redf.  on  Carr.,  §  249,  p.  202 ;   Wadley  v.  Davis,  63  Barb. 
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500 ;  Bassett  v.  Ledererj  1  Hun,  280 ;  Gallup  v.  Zederer,  id. 
284;  Boardman  v.  GaUlard,  id.  217;  60  N.  T.  614.) 

Mtt.t.tcRj  J.  This  action  is  founded  upon  the  negligence  of  the 
defendant  as  a  common  carrier  in  failing  to  deliver  to  the  plain- 
tiff a  bag  of  gold  which  was  shipped  at  Havre  on  a  vessel  of 
the  defendant,  in  which  it  was  transported  to  New  York. 

The  first  question  that  arises  relates  to  the  contract  made  in 
reference  to  the  transportation  of  the  bag  of  gold,  and  the  right 
of  the  plaintiff  to  recover  depends  very  greatly,  if  not  entirely, 
upon  its  terms  and  conditions. 

The  preliminary  negotiations  were  with  one  Stenfort,  who 
resided  at  Gourin,  in  France,  and  were  conducted  by  a  corre- 
spondence with  the  defendant's  agent  at  Havre.  Upon  receiv- 
ing information  in  regard  to  the  charges  and  conditions  of 
transportation,  Stenfort,  on  the  23d  of  November,  1876,  pro- 
ceeded to  Rennes,  and  shipped  from  there  by  rail  to  defendant's 
agent  at  Havre,  a  bag  containing  5,000  francs  in  gold,  which 
bag  was  securely  fastened,  and  having  a  label  sealed  to  it  upon 
which  he  had  written  the  following  direction : 

"  Five  thousand  francs  in  gold. 

"  To  Mr.,  The  Chief  of  Traffic  of  the  General  Transatlantic 
Company,  Havre. 

"  To  forward  to  Mr.  Frank  Guillaume,  152  and  154  Bleckert 
street,  New  York,  Utica,  America." 

The  bag  of  gold,  as  thus  directed,  reached  Havre  on  the  24th 
of  November,  1876,  and  was  received  by  the  defendant  and 
placed  on  board  its  ship,  which  was  about  sailing  for  New  York. 
On  the  twenty-sixth  of  November  the  chief  of  traffic  wrote  a 
letter  inclosing  a  bill  of  lading  directed  to  Stenfort  at  Gourin. 
This  bill  of  lading  provided  for  the  delivery  of  the  bag  of  gold 
to  M.  Guillaume  Frank,  152  and  154  Bleckert  street,  New 
York,  and  among  other  things,  contained  a  clause  to  the  effect 
that  the  shipper,  his  agent,  or  the  owner,  by  accepting  the 
same,  submitted  to  the  stipulations,  conditions  or  exceptions 
therein  contained.  This  letter  could  not  have  reached  Stenfort 
Siokbls — Vol.  LV.  63 
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prior  to  the  twenty-seventh,  of  November,  in  due  course  of 
mail.  The  defendant's  steamer  departed  from  Havre  on  the 
twenty-eighth  of  November.  Stenf  ort  sent  no  reply  to  the  let- 
ter and  took  no  steps  to  advise  the  defendant  of  the  erroneous 
statement  in  the  bill  of  lading,  and  it  becomes,  therefore,  im- 
portant to  consider  whether  under  the  circumstances  this  bill 
of  lading  constituted  the  contract  between  the  parties. 

As  a  general  rule,  when  goods  are  delivered  to  a  carrier  for 
transportation,  and  before  the  goods  are  shipped,  a  bill  of  lad- 
ing or  receipt  is  delivered  by  him  to  the  shipper,  the  latter  is 
bound  to  examine  it  and  ascertain  its  contents,  and  if  he  accepts 
it  without  objection,  he  is  bound  by  its  terms ;  he  cannot  set 
up  ignorance  of  its  contents,  and  resort  cannot  be  had  to  prior 
parol  negotiations  to  vary  them.  To  take  a  case  out  of  this 
general  rule,  it  must  appear  that  before  the  delivery  of  the  bill 
of  lading  the  goods  have  been  shipped,  so  that  the  shipper 
could  not  have  reclaimed  them  had  he  objected  to  the  contents 
of  the  bill  of  lading.  (Oermania  Fire  Ins.  Co.  v.  Memphis 
and  Charleston™  B.  B.  Co.,  72  N.  T.  90.) 

This  rule,  however,  has  no  application  where  there  was  a 
contract  which  had  been  acted  upon,  and  where  goods  had 
actually  been  shipped  under  such  a  parol  contract,  the  subse- 
quent receipt  of  a  bill  of  lading,  and  the  neglect  to  act  thereon 
did  not  conclude  a  party  from  showing  the  parol  contract 
(Bosturick  v.  Baltimore  &  Ohio  B.  B.  Co.,  45  N.  T.  712.) 

In  72  N.  T.  (supra),  Rapallo,  J.,  in  commenting  upon  the 
case  last  cited,  says :  "  Whether  he  read  it  (the  bill  of  lad- 
ing) or  not  was  immaterial,  except  upon  the  question  whether 
his  retention  of  it  was  evidence  of  an  actual  consent  to  vary 
the  contract  under  which  he  had  shipped  the  goods.  He  was 
in  no  situation  to  object  to  its  terms  and  could  not  have  re- 
claimed his  goods." 

These  remarks  are  peculiarly  applicable  to  the  facts  pre- 
sented in  the  case  at  bar,  as  Stenfort  was  in  no  situation  to 
object  to  the  wording  of  the  bill  of  lading,  and  it  is  fair  to 
assume  that  the  gold  would  have  been  beyond  his  reach  or  con- 
trol before  he  could  have  communicated  with  the  defendant's 
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agent,  as  the  ship  had  sailed  on  the  twenty-eighth  of  Novem- 
ber, one  day  at  least  sooner  than  he  could  have  notified  the 
agent  at  Havre  of  the  mistake.  (See,  also,  HUl  v.  S.  B.  dfc 
JV.  T.  R.  R.  Co.,  73  N.  Y.  351.) 

It  may  be  added  that  Stenfort  was  informed  that  the  vessel 
would  sail  on  the  twenty-fifth  of  November,  and  he  received 
no  information  to  the  contrary  at  any  time.  He  had  thus  a 
right  to  suppose  the  steamer  had  sailed  when  he  received  the 
bill  of  lading.  The  retaining  of  the  bill  of  lading  of  itself 
does  not,  we  think,  show  an  assent  to  the  mistake  made  in  the 
same.  It  was  a  receipt  for  the  gold  sent  by  him,  which  he 
was  justified  in  retaining  for  his  own  protection.  The  proof 
does  not  show  directly  that  he  read  it  or  had  any  knowledge  as 
to  the  misdirection  which  it  contained,  and  within  the  authori- 
ties cited  we  think  the  retention  did  not  make  the  bill  of  lad- 
ing the  contract  between  the  parties.  The  utmost  that  pan  be 
claimed  from  the  retention,  without  notifying  the  defendant's 
agent,  would  be  that  it  was  negligence  on  the  part  of  Stenfort 
in  not  communicating  to  the  defendant  the  error  which  had 
been  made,  and  thus  furnishing  it  with  an  opportunity  to  cor- 
rect the  same  by  cable  to  New  York  if  the  ship  had  already 
left  Havre.  The  return  of  the  bill  of  lading  could  not  have 
been  of  any  benefit  to  the  defendant  except  in  this  manner, 
and  it  is  at  least  very  questionable  whether  it  would  have  been 
regarded  as  of  sufficient  importance  to  require  any  such  de- 
gree of  attention  and  vigilance.  It  is  a  reasonable  intendment 
that  the  defendant's  agent  in  New  York  would  have  taken 
care  to  see  that  the  bag  of  gold  was  delivered  to  the  person 
entitled  to  the  same  and  in  no  way  placed  it  in  the  power  of 
an  entire  stranger  to  claim  and  dishonestly  take  possession  of 
the  plaintiff's  property. 

Under  the  circumstances  presented,  the  question  whether 
there  was  negligence,  which  contributed  to  the  loss  of  the  bag 
of  gold  on  the  part  of  Stenfort  in  not  ascertaining  the  mistake 
in  the  bill  of  lading  and  advising  the  defendant's  agent  thereof, 
was  one  of  fact  for  the  consideration  of  the  referee.    He  has 


500       Guillaume  v.  General  Tbanspoktatioh  Co.    [Nov., 
Opinion  of  the  Court,  per  Milleb,  J. 

found  no  such  negligence ;  neither  do  we  think,  in  view  of  the 
evidence,  that  such  a  finding  would  have  been  justified. 

The  direction  upon  the  bag  of  gold  and  not  the  bill  of  lad- 
ing, being  the  contract  between  the  parties,  the  defendant  was 
lawfully  bound  to  deliver  the  same  to  the  plaintiff,  who  was 
the  person  named  therein,  or  to  place  it  safely  where  he  could 
obtain  possession  of  it. 

As  a  general  rule,  if  for  any  reason  the  consignee  does  not 
appear  to  claim  the  goods,  or  does  not  receive  them,  it  is  the 
duty  of  the  carrier  to  provide  a  proper  place  of  deposit ;  or,  in 
case  of  imported  goods,  subject  to  duty,  to  see  that  they  are  in 
proper  custody.  {Redmond  v.  Liverpool,  N.  T.  &  JPhila.  S. 
Co.,  46  N.  Y.  578.) 

It  is  proved  that  after  the  arrival  of  the  defendant's  steamer 
at  New  York  and  upon  the  same  day,  a  permit  or  order  was 
applied  for  and  obtained  to  send  her  cargo  to  the  custom-house 
warehouse,  and  the  goods  thus  passed  under  the  control,  to  a 
certain  extent,  of  the  custom-house  officers.  We  are  unable  to 
see  that  the  act  of  the  defendant,  in  this  respect,  was  wrongful 
or  in  any  way  affected  the  rights  of  the  parties.  The  defend- 
ant had  an  undoubted  right  to  make  this  disposition  of  the 
steamer's  cargo,  while  it  was  not  relieved  from  the  responsi- 
bility devolving  upon  it  as  a  common  carrier,  in  exercising  su- 
perintendence over  the  property  intrusted  to  it  and  in  caring  for 
and  protecting  the  property  from  being  lost  or  improperly  dis- 
posed of.  In  the  discharge  of  its  duty  the  defendant  attempted 
to  notify  the  owner  of  the  bag  of  gold  of  its  arrival  in  New 
York  by  sending  a  bill  of  lading  directed  to  Guillaume  Frank, 
at  152  and  154  Bleckert  street,  New  York,  and  a  publication 
was  made  in  two  papers  in  the  city  of  New  York  containing  a 
notice  of  the  arrival  of  the  steamer,  which  notice  was  a  copy  of 
the  manifest  of  the  vessel,  and  the  entry  therein  relating  to 
this  bag  of  gold  was  as  follows :  "  H.  F.,  one  bag  specie,  Sten- 
fort,  G.  Frank,  N.  Y." 

The  bill  of  lading  sent  to  New  York  fell  into  the  hands  of 
some  person  who  presented  it  to  the  officer  of  the  custom-house, 
and  representing  himself  to  be  Guillaume  Frank  he  obtained 
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the  bag  of  gold.  This  result  was  caused  by  the  act  of  the  de- 
fendant in  sending  the  bill  of  lading  to  a  party  who  had  no 
interest  in  it  and  was  not  entitled  to  it.  But  for  the  informa- 
tion thus  communicated  it  may  fairly  be  inferred  that  the  gold 
would  never  have  reached  the  party  who  appropriated  it  to  his 
own  use  and  the  plaintiff  would  have  received  the  same. 

As  the  bill  of  lading  was  not  the  contract  between  the  par- 
ties there  was  no  authority  to  send  it  to  the  person  to  whom  it 
was  directed.  (  If  the  direction  on  the  bag  was  of  such  a  char- 
acter as  to  advise  the  defendant's  agent  of  the  party  for  whom 
it  was  intended,  or  to*  put  it  on  inquiry  as  to  whom  that  party 
was  cr  where  he  resided,  then  it  was  either  negligence,  or  a 
fair  question  whether  it  was  not  such  negligence,  in  thus  sending 
the  bill  of  lading,  to  be  determined  by  the  referee.  The  direc- 
tion was  to  the  plaintiff,  and  after  his  name  and  street  address, 
and  on  the  next  line,  were  the  words  "  New  York,  Utica." 
"While  it  is  apparent  that  the  word  "Utica"  should  have  been 
before  "  New  York,"  it  is  equally  clear  that  New  York  is  not 
in  Utica,  and  any  person  familiar  with  the  geography  of  the 
State  would  at  once  determine  that  "  New  York  "  should  have 
been  placed  after  "  Utica,"  and  that  the  direction  meant  the 
city  of  Utica,  in  the  State  of  New  York.  These  two  words 
being  there  in  juxtaposition  there  was  at  least  sufficient  to 
suggest  an  inquiry  as  to  what  place  was  intended,  and  any  such 
inquiry  would  have  resulted  in  ascertaining  the  true  residence 
of  the  party  for  whom  the  bag  of  gold  was  intended  and  to 
whom  it  was  directed.  Any  other  construction  would  leave 
the  word  "Utica"  without  any  meaning  whatever  and  render 
it  entirely  useless  and  of  no  account. 

Persons  engaged  in  the  transaction  of  business  of  this  char- 
acter, where  many  names  and  directions  are  used  and  given, 
should  exercise  ordinary  care  in  determining  what  was  really 
intended,  and  it  would  seem  they  would  not  be  authorized  to 
disregard  the  name  of  a  well-known  city  within  the  State 
where  the  business  was  done.  In  so  doing  in  this  case,  the  de- 
fendant was  clearly  not  astute  in  detecting  the  meaning 
of  the  direction  even  although  it  may  be  regarded  as  ob- 


502       Guillaume  v.  General  Transportation  Co.    [Not* 

Opinion  of  the  Court,  per  Miu^er,  J. 

scure  and  indefinite.  Even  if  the  omission  to  notice  such 
a  mistake  or  to  exercise  proper  judgment  in  determining  what 
was  intended  may  not  be  regarded  as  negligence  per  *«,  it 
would  certainly  present  a  question  of  fact  as  to  the  defendant 
being  chargeable  with  negligence.  The  referee  has  found  sub- 
stantially that  negligence  existed  in  this  respect,  and  that  the 
defendant  was  guilty  of  inexcusable  negligence  in  the  per- 
formance of  its  contract,  in  that  it  sent  a  bill  of  lading  to  some 
person  other  than  the  real  consignee  and  owner,  and  thereby 
placed  it  in  the  hands  of  a  stranger  and  swindler  to  obtain  the 
gold,  and  it  cannot  be  said  that  the  resftlt  arrived  at  was  not 
sustained  by  sufficient  evidence.  In  thus  furnishing  the  means 
to  a  stranger  to  deprive  the  plaintiff  of  the  money  which  be- 
longed to  him,  the  defendant  was  clearly  liable  in  this  action 
and  the  decision  of  the  referee  should  be  upheld. 

As  the  exercise  of  ordinary  diligence  would  have  enabled  the 
defendant  to  determine  what  the  direction  on  the  bag  was,  it 
cannot  be  said  that  the  plaintiff  was  chargeable  with  negligence 
in  the  direction  which  contributed  to  the  loss  of  his  money. 

The  misstatement  made  in  the  notice  published  as  to  the 
name  of  the  plaintiff,  while  it  may  have  induced  some  person  to 
seek  to  obtain  the  gold,  is  not  shown  to  have  had  that  effect, 
and  hence  it  is  not  important  to  consider  whether  that  also  can 
be  regarded  as  negligence  on  the  part  of  the  defendant. 

Various  objections  were  urged  to  the  findings  of  the  referee 
and  to  his  refusals  to  find  as  requested.  Upon  a  careful  exam- 
ination we  are  unable  to  find  that  any  material  error  was  com- 
mitted by  the  referee  in  any  of  these  rulings. 

Other  points  are  raised,  but  the  views  which  we  have  ex- 
pressed upon  the  questions  already  discussed  render  their  con- 
sideration unimportant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  op  New  York,  Respondent,  v.     _ 
Guib8eppe  Guidici,  Appellant.  |m 

Errors  upon  a  criminal  trial  can  be  made  available  in  this  court  only  by 
exception  duly  taken  on  the  trial.  This  rule  is  not  changed  by  the  pro- 
vision of  the  Code  of  Criminal  Procedure  (§  527),  authorizing  the  Su- 
preme Court  on  appeal  in  a  criminal  action  to  grant  a  new  trial  where  the 
judgment  la  against  evidence  or  law,  although  no  exceptions  were 
taken  on  the  trial. 

'Where  upon  a  criminal  trial  the  deposition  of  a  witness  taken  in  pursuance 
of  said  Code  (§§  620-633)  on  the  application  of  the  prisoner  was  offered 
in  evidence  on  behalf  of  the  people,  and  received  without  objection  or 
exception  on  the  part  of  the  defendant,  Jwld,  that  no  question  as  to  its 
admissibility  could  be  considered  here. 

A  general  exception  to  a  portion  of  a  charge  is  of  no  avail,  unless  all  of 
the  propositions  laid  down  therein  are  erroneous. 

An  indefinable  doubt  which  cannot  be  stated,  with  the  reason  upon  which 
it  rests,  is  not  a  "  reasonable  doubt "  within  the  meaning  of  the  rule  giv- 
ing the  defendant  on  a  criminal  trial  the  benefit  of  such  a  doubt. 

Where  the  court  on  such  a  trial  charged  the  jury  in  substance  to  view  all 
the  facts  from  which  an  inference  was  to  be  drawn,  and  inquire 
whether,  consistently  with  the  truth  of  the  whole,  the  prisoner  might 
not  be  innocent;  to  weigh  and  consider  the  evidence,  and  if,  from  defic- 
iency of  proof  or  inconclusiveness  of  testimony,  any  material  fact  was 
not  established,  there  was  then  a  reasonable  doubt,  to  the  benefit  of 
which  the  prisoner  was  entitled;  but  that  it  is  not  a  mere  guess  or  sur- 
mise that  the  man  may  not  be  guilty,  it  is  such  a  doubt  as  a  reasonable 
man  might  entertain  after  a  fair  review  and  consideration  of  the  evi- 
dence for  which  some  good  reason  arising  from  the  evidence  can  be  given. 
Meld  no  error. 

(Argued  October  23,  1885 ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  at  the  February  term,  1885,  which  affirmed  a 
judgment  of  the  Court  of  Sessions  in  and  for  the  county  of 
Kings,  convicting  the  defendant  of  the  crime  of  murder  in  the 
first  degree. 

The  facts  so  far  as  material  to  the  questions  discussed  are 
stated  in  the  opinion. 
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Nathaniel  C  Moak  for  appellant*  When  the  evidence  is 
conflicting,  it  is  error  for  the  court  to  refuse  to  charge  the 
doctrine  of  reasonable  doubt.  (Code  of  Orim.  Pro.,  §§  389,  390 ; 
Spears  v.  State,  2  Tex.  App.  244 ;  May  v.  State,  6  id.  191 ; 
Maeev.  State,  id.  470;  Snyder  y.  State,  59  Ind.  105;  Whart. 
on  Horn.  [2d  ed.],  §  649.)  Where  the  court,  in  defin- 
ing what  is  a  reasonable  doubt,  includes  something  which 
ought  not,  in  fairness  to  the  prisoner,  to  be  included,  a  new 
trial  should  be  granted.  (State  v.  Johnson,  16  Nev.  36; 
People  v.  Brovm,  59  Cal.  345  ;  Anderson  v.  State,  41  Wis. 
430 ;  Myers  v.  Comm.,  83  Penn.  St  143;  Castle  v.  State,  75 
Ind.  146 ;  State  v.  Sloan,  55  Iowa,  220.)  A  reasonable  doubt 
may  not  only  arise  out  of  the  evidence,  but  may  be  the  result 
of  a  want  of  evidence.  (Massey  v.  State,  1  Tex.  Ct  App. 
564;  Dmsmore  v.  State,  67  Ind.  306;  Wright  v.  Stale, 
69  id.  163;  Batten  v.  State,  80  id.  394;  Holmes  v.  State,  9 
Tex.  App.  313 ;  State  v.  Howe,  11  Nev.  348;  Miasm  v.  State, 
55  Miss.  527.)  A  reasonable  doubt  exists  when  the  evidence 
is  not  sufficient  to  satisfy  the  judgment  of  the  truth  of  a  propo- 
sition with  such  certainty  that  a  prudent  man  would  feel  safe 
in  acting  upon  it  in  his  own  important  affairs.  (Arnold  v. 
State,  23  Ind.  170 ;  State  v.  Reed,  62  Me.  142 ;  Miles  v.  United 
States,  103  IF.  S.  304 ;  Commonwealth  v.  Costley,  118  Mass. 
16 ;  People  v.  FmLey,  38  Mich.  482  ;  MoCfuire  v.  People,  44 
id.  286;  State  v.  Bridges,  29  Kans.  138;  Whart.  Or. 
Ev.  [8th  ed.],  §  1 ;  State  v.  Summers,  9  West  L.  J.  415.) 
Nor  is  it  an  answer  to  what  has  been  said,  that  the  aggregated 
common  sense  of  the  twelve  jurors  is  to  determine  when  a 
juror  is  "  able  to  give  some  good  reason  "  for  his  doubt  It  is 
not  necessary  he  should  be  able  to  do  so  even  to  his  own  satis- 
faction. (Dinsmore  v.  State,  67  Ind.  308;  Wright  v.  State, 
69  id.  165;  Anderson  v.  State,  41  Wis.  430;  Myers  v. 
Comm.,  83  Penn.  St.  142;  Anderson  v.  State,  41  Wis. 
433;  People  v.  Ah  Sing,  51  Cal.  372;  Bishop's  Crim. 
Pro.,  §  1094 ;  People  v.  Sehryver,  42  N.  Y.  6 ;  1  Greenl.  Ev., 
§  13  A.,  and  [3d  ed.],  §  29  ;  People  v.  McCann,  16  N.  T.  58.) 
Not  only  the  killing  but  the  intent  to  kill  must  be  proved  be- 
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yond  a  reasonable  doubt  by  the  prosecution,  and  when  the  de- 
fense claim  that  such  intent  was  wanting,  they  are  not  to 
prove  beyond  a  reasonable  doubt  that  the  prisoner  "  did  not 
intend  to  kill."  (Code  of  Crim.  Pro.,  §§  389,  390  ;  People  v. 
MoQann,  16  N.  T.  58 ;  People  v.  Sohryver,  42  id.  4.)  The 
reading  of  the  deposition  of  the  widow  of  deceased  by  the 
prosecution  was  illegal.  (Oode  of  Civ.  Pro.,  §§  527,  631.) 
The  prisoner  cannot  waive  any  such  constitutional  and  natural 
right.  {People  v.  Canoemi, 16  N.  T.  501 ;  People  v.  Reetell, 
3  ffill,  289 ;  Barron,  v.  People,  1  N.  T.  391.)  The  inability 
of  the  witness  to  attend  must  exist  at  the  time  of  the  trial. 
{Pry  v.  Bennett,  4  Duer,  247 ;  DonneU  v.  Walsh,  6  Bosw. 
621 ;  Nixon  v.  Palmer,  10  Barb.  175 ;  Ouyon  v.  Dame,  7 
Wend.  29 ;  Browner  v.  Frauenthal,  37  K  Y.  166 ;  Markoe 
v.  Mdrich,  1  Abb.  65;  Sheldon  v.  Wood,  2  Bosw.  267; 
Montiressor  v.  Sice,  3  Wend.  180.)  The  prosecution  cannot 
read  on  the  trial  a  deposition  taken  before  trial,  unless  the  de- 
fendant was  present  when  the  deposition  was  taken.  (People 
v.  Matter,  43  N.  Y.  1 ;  Code  of  Crim.  Pro.,  §  8,  subd.  3 ; 
1  Bishop's  Crim.  Pro.  [3d.  ed.],  §  265.)  The  absence  of  the 
prisoner  has  been  held  to  render  the  deposition  inadmissible. 
(People  v.  Rested,  3  Hill,  289.)  The  judge,  in  charging  the 
jury,  may  casually  make  known  his  opinion  to  them  on  the 
facts,  but  to  assert  to  the  jury  that  he  has  that  right,  and  to 
impress  it  upon  them  by  strong  language,  is  by  no  means  a 
prerogative  of  the  presiding  judge  on  a  criminal  trial.  (2 
Park.  Or-  223 ;  6  id.  209 ;  15  How.  Pr.  557 ;  13  Abb. 
Pr.  [N.  S.]  370.)  The  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  and  against  law.  Justice  re- 
quires a  new  trial  whether  under  the  exceptions  taken  or  under 
any  other  exceptions  that  could  have  been  taken  in  the  court 
below.    (Code  of  Crim.  Pro.,  §  527.) 

James  W.  Ridgvwy  for  respondent.    There  was  a  deliber- 
ate and  premeditated  design  on  the  defendant's  part  to  effect 
the  death  of  Daghiero.     {People  v.  Batting,  49  How.  392; 
Thomas  v.  People,  67  K  Y.  218 ;  People  v.  Majone,  91  id. 
Siokbl8  —  Vol.  LV.  64 
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211 ;  Sindram  v.  People,  88  id.  196 ;  Leighton  v.  People,  id. 
117.)  Even  if  the  defendant  did  fire  the  shot  accidentally,  the 
circumstances  were  not  such  as  justified  him  in  pointing  a 
loaded  pistol  at  the  defendant.  (Penal  Code,  §  205.)  Even 
as  the  basis  of  the  defendant's  own  story,  he  did  not  put  him- 
self in  such  a  position  as  warranted  the  use  of  a  deadly  weapon. 
He  was  not  pushed  to  the  wall  in  any  sense  of  the  word.  The 
evidence  does  not  show  that  he  retreated  or  flinched.  {People 
v.  Cole,  4  Park.  Cr.  35;  Shorter  v.  People,  2  N.  Y.  193; 
Sullvoom  v.  People,  7  id.  306.)  The  burden  was  on  the  de- 
fendant, after  the  proof  of  the  assault  with  the  deadly  weapon, 
to  show  that  there  was  sufficient  cause  to  justify  the  use  thereof. 
(Sawyer  v.  People,  91  N.  T.  667 ;  People  v.  Thomas,  67  id. 
218;  Abbott  v.  People,  86  id.  470;  Nichols  v.  People,  23 
Hun,  167 ;  86  K  Y.  641 ;  People  v.  Moett,  85  id.  373.)  The 
exceptions  to  be  available  must  have  been  raised  at  the  trial. 
(People  v.  Hovey,  92  N.  Y.  80.)  Specific  quarrels  with  other 
parties  could  not  be  given  in  evidence.  (Eggler  v.  People,  56 
N.  Y.  643;  Nichols  v.  People,  23  Hun,  167;  Thomas  v. 
People,  67  N".  Y.  218.)  The  prisoner's  conduct  and  acts,  as 
well  when  in  custody  as  when  at  large,  may  be  given  in  evi- 
dence against  him,  and  their  cogency  or  evidence  will  be  deter- 
mined by  the  jury.  (People  v.  Wem,  37  N.  Y.  303 ;  Teach- 
out  v.  People,  41  id.  7;  Hochreiter  v.  People,  2  Abb.  Ct 
App.  Dec  363 ;  MoRee  v.  People,  36  N.  Y.  113 ;  Common- 
noealth  v.  Coffee,  108  Mass.  285 ;  Same  v.  Croher,  id.  464.) 
A  party  can  always  contradict  other  witnesses  though  they 
may  be  his  own.  He  cannot  impeach  them.  (Thompson,  v. 
Blcmchard,  4  N.  Y.  403  ;  WiUiams  v.  Sergeant,  46  id.  481 ; 
Lawrence  v.  Barker,  5  Wend.  301 ;  MoArthwr  v.  Hwrlbnii, 
21  id.  190 ;  1  Greenl.  on  Ev.,  §  343.)  The  counsel  could  not 
require  the  court  to  charge  what  had  once  been  correctly 
stated.  ( Moett  v.  People,  85  N.  Y.  375 ;  Walker  v.  People, 
88  id.  81 ;  O'Oonnell  v.  People,  87  id.  377.)  The  court  prop- 
erly charged  that  the  jury  might  take  into  consideration  the 
evidence  of  character,  as  well  as  all  the  other  evidence  in  the 
case,  and  determine  the  question  whether  the  prisoner  is  guilty 
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or  not.  (Stover  v.  People,  56  N.  Y.  319 ;  People  v.  Lyon, 
1  Grim.  Rep,  290 ;  People  v.  Lamb,  2  Keyes,  318 ;  Cancemi  v. 
People^  16  N.  Y.  501.)  Comments  on  the  testimony  so  long 
as  the  judge  leaves  all  the  questions  of  fact  to  the  jury,  and 
instructs  them  that  they  are  the  sole  judges  of  matters  of  fact, 
are  not  the  subject  of  legal  exception.  {Svndram  v.  People^ 
88  N.  Y.  202.)  There  is  nothing  contained  in  any  Constitu- 
tion, Federal  or  State,  which  renders  section  620  et  seq.  of  the 
Code  of  Criminal  Procedure  unconstitutional.  {People  v. 
Williams,  35  Hun,  516.) 

DjlNfobth,  J.  We  agree  with  the  learned  judges  of  the 
courts  below  in  the  opinion  that  the  facts  in  evidence  fully  jus- 
tified the  submission  of  the  case  to  the  jury  as  one  in  which 
they  might  find  the  defendant  guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indictment,  and  think  it  necessary  to 
consider  only  those  points  which  allege  error  in  regard  to  evi- 
dence, or  the  directions  under  which  the  evidence  was  to  be 
weighed.  First.  The  deposition  of  Mrs.  Daghiero,  the  widow 
of  the  murdered  man,  taken  on  application  of  the  prisoner 
and  in  pursuance  of  the  provisions  of  the  Code  of  Criminal 
Procedure  (§§  620-635),  was  offered  in  evidence  in  behalf 
of  the  people,  the  district  attorney  stating,  as  appears  by 
the  record,  "  that  he  would  read  the  same  for  the  reason 
that  the  same  conditions  now  exist  to  prevent  the  personal  at- 
tendance of  the  witness  as  existed  at  the  time  of  granting  the 
order  for  the  taking  such  examination,  and  that  the  witness  is 
unable  to  personally  attend  by  reason  of  her  continued  sick- 
ness." It  also  appears  that  the  defendant's  counsel  made  no 
objection  or  exception  to  the  reading  of  the  same,  and  it  was 
thereupon  read.  Errors  upon  criminal  trials  can  be  made  avail- 
able in  this  court  only  by  exceptions  duly  taken  on  the  trial 
{People  v.  Thompson,  41  N.  Y.  6 ;  People  v.  Casey,  72  id. 
399 ;  Connors  v.  People,  50  id.  240 ;  Brotherton  v.  People,  75 
id.  159) ;  and  it  follows  that  as  no  objection  was  then  taken,  the 
questions  now  argued  against  the  admissibility  of  the  depo- 
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sition  are  quite  out  of  place.  But  notwithstanding  this  doe- 
trine  is  well  established,  the  learned  counsel  for  the  appellant 
contends  that  by  section  527  of  the  Code  (supra)  a  different 
rule  is  enacted,  and  that  the  question  may  be  considered  in  the 
same  manner  as  if  an  objection  had  been  made  upon  the  trial. 
It  was,  however,  held  otherwise  in  People  v.  Hovey  (92  N. 
Y.  554) ;  Same  v.  Boas  (id,  560),  and  Same  v.  WArgencour  (95 
id.  631).  Nor  is  any  hardship  imposed  upon  the  appellant  by 
the  application  of  this  rule.  Assuming  what,  except  for  this 
purpose,  I  by  no  means  concede,  that  there  is  any  force  in  the 
objections  now  made  to  the  reading  of  this  deposition  it 
was  deliberately  acquiesced  in  by  the  prisoner,  and  it  was 
clearly  in  his  power  to  waive  them.  Consent  would  not 
give  the  court  jurisdiction  or  authorize  a  substantial  change 
in  its  fundamental  mode  of  proceeding ;  that  could  be  neither 
enlarged  nor  restricted.  The  trial  must  be  by  a  jury  of 
twelve,  and  not  a  less  number,  although  the  prisoner  consent 
thereto  (Comcemis  Case,  18  N.  Y.  128),  but  he  may  waive  his 
right  to  challenge.  He  cannot  be  compelled  to  be  a  witness 
against  himself,  but  by  consenting  to  take  the  stand  he  waives 
the  constitutional  protection  and  may  be  examined  in  the  same 
manner  as  any  other  witness.  (Comiors  v.  People,  supra!)  He 
is  not  subject  to  be  twice  put  in  jeopardy  for  the  same  offense, 
but  if  judgment  is  arrested  on  his  motion,  or  if  for  any  reason 
a  new  trial  is  granted  on  his  prayer,  he  must  submit  to  another 
trial.  So  the  jury  must  act  upon  evidence,  but  secondary  in 
place  of  primary  evidence  may  be  received.  Admissions  of 
facts  may  be  allowed,  and  in  many  similar  particulars  consent 
will  render  valid  what  without  it  would  be  erroneous.  (Can- 
cemPs  Case,  supra;  Pierson  v.  People,  79  N%  Y.  424.)  So 
here  if  there  were  no  statute  upon  the  subject,  whether  the 
witness  should  be  produced  in  court  and  there  confronted 
with  the  prisoner,  or  whether  her  deposition,  taken  at  his  in- 
stance, should  be  read,  might  be  left  to  his  determination 
( Webster  v.  People,  92  N.  Y.  422),  and  his  assent  to  the  latter 
course  having  been  signified  by  acquiescence,  makes  it  imma- 
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terial  to  inquire  as  to  the  true  meaning  and  effect  of  the  statute 
(supra). 

Second.  In  behalf  of  the  prisoner  twenty-eight  requests  to 
charge  were  submitted  to  the  court,  and  among  others  one  in 
these  words  :  "  The  prisoner  is  entitled  to  the  benefit  of  any 
reasonable  doubt  which  the  jury  might  entertain,  not  only 
upon  the  case  generally  but  upon  each  and  every  specific  fact 
necessary  for  them  to  find  before  reaching  a  verdict  in  the  case, 
and  if  they  entertain  any  such  doubt  in  respect  to  any  matter 
necessary  to  sustain  a  verdict  for  either  of  the  higher  offenses, 
then  it  is  their  duty  to  convict  of  the  lesser,  and  if  they  enter- 
tain any  such  doubt  on  the  whole  case  they  must  acquit." 

In  response  the  court  said  to  the  jury :  "  I  charge  you  that, 
perhaps  I  can  put  it  in  shorter  terms  so  that  you  can  under- 
stand it.  If  you  have  any  reasonable  doubts  upon  any  facts 
which  are  necessary  to  convict  the  defendant  he  is  entitled  to 
the  benefit  of  that  doubt.  If  you  have  any  reasonable  doubt  of 
his  guilt  he  is  entitled  to  be  acquitted.  If  you  have  any  rea- 
sonable doubt  of  his  guilt  of  murder  in  the  first  degree  you  can- 
not convict  him  of  that  count.  If  you  have  any  reasonable 
doubt  of  guilt  of  murder  in  the  second  degree  you  cannot  con- 
vict him  on  that  count,  or  if  you  have  any  reasonable  doubt  as 
to  manslaughter  in  either  degree  you  cannot  convict  him  of  that, 
and  he  must  be  acquitted.  You  must  understand  what  a  rea- 
sonable doubt  is.  It  is  not  a  mere  guess  or  surmise  that  the 
man  may  not  be  guilty,  it  is  such  a  doubt  as  a  reasonable  man 
might  entertain  after  a  fair  review 'and  consideration  of  the 
evidence.  A  doubt  for  which  some  good  reason  arising  from 
the  evidence  can  be  given.  When  you  find  such  a  doubt  as  that 
in  a  case,  it  iff  your  duty  to  give  the  prisoner  the  fullest  and 
amplest  benefit  of  it" 

"To  all  which  defendant's  counsel,"  as  the  case  states, 
"then  and  there  duly  excepted." 

It  is  entirely  well  settled  that  such  general  exception  is  of  no 
avail  if  any  portion  of  the  matter  be  well  stated.  (Decker 
v.  Mathews,  18  N.  T.  813.)  No  error  was  specifically 
pointed  out,  and  it  is  not  now  claimed  by  the  learned  coun- 
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sel  for  the  appellant  that  all  the  propositions  laid  down  in 
this  portion  of  the  charge  are  erroneous.  The  exception, 
therefore,  might  well  be  treated  as  unavailing,  bat  having 
regard  to  the  importance  of  the  case  we  have  followed  the 
argument  for  the  appellant  and  find  no  just  cause  of  complaint 
The  criticism  is  limited  to  the  definition  given  of  a  reasonable 
doubt,  and  aimed  at  that  portion  where,  byway  of  paraphrase, 
the  trial  judge  said :  "A  donbt  for  which  some  good  reason 
arising  from  the  evidence  can  be  given."  It  should  be  read 
with  the  whole  sentence  of  which  it  forms  a  part,  and  so  taken 
seems  only  to  distinguish  that  doubt  which  would  avail  the 
prisoner,  from  one  which  is  merely  vague  and  imaginary.  The 
jury  were  not  called  upon  to  formulate  and  state  their  reason- 
ing, but  in  substance  to  view  all  the  circumstances  from  which 
an  inference  was  to  be  drawn,  and  inquire  whether,  consist- 
ently with  the  truth  of  the  whole,  the  prisoner  might  not  be 
innocent  —  to  weigh  and  consider  the  evidence,  and  if  from  a 
deficiency  of  proof,  or  inconelusiveness  of  testimony,  any 
material  fact  was  not  established,  there  was  then  left  a  reason- 
able doubt  arising  from  the  evidence,  and  to  the  benefit  of  that 
the  prisoner  was  entitled.  We  find  in  the  language  of  the 
judge  nothing  to  mislead  or  perplex  a  juror,  but  if  counsel  at 
the  trial  thought  otherwise,  the  attention  of  the  court  should 
have  been  directed  to  it.  "  An  indefinable  doubt,  which  can- 
not be  stated,  with  the  reason  upon  which  it  rests,  so  that  it 
may  be  examined  and  discussed,  can  hardly  be  considered  a 
reasonable  doubt,  as  such  an  one  would  render  the  administra- 
tion of  justice  impracticable,"  and  as  to  this  it  has  not  been 
too  strongly  said,  "all  the  authorities  agree."  (3  Greenl.  on 
Ev.  [14th  ed.],  §  29,  note.) 

Many  other  propositions  are  submitted  to  us  as  ground  for 
a  new  trial.  They  have  been  examined,  but  we  find  no  error 
of  law.  and  must  affirm  the  judgment. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


1885.  ]  MoOobk  v.  McUoju*  et  aL  511 


Statement  of  case. 


Sabah  MoCorn,  Respondent,  v.  John  MoCobk  et  al..  Ap- 
pellants. 

M.  died  leaving  a  will  executed  the  day  previous  to  his  death,  by  which, 
after  a  bequest  to  his  wife  of  $1,000,  and  to  his  son  M.  of  $400,  he  gave 
the  residue  of  his  estate  to  his  four  children,  to  be  divided  equally  be- 
tween them.  The  personal  estate  left  by  the  testator  was  insufficient  to 
pay  his  funeral  expenses.  In  an  action  to  have  the  widow's  legacy  declared 
to  be  a  charge  upon  the  real  estate  held,  that  the  intent  of  the  testator 
was  that  both  legacies  should  be  so  chargeable;  and  that  the  widow,  In 
case  the  land  was  insufficient  to  pay  both  legacies,  was  not  entitled  to  a 
preference  in  payment,  but  simply  to  share  pro  rata  with  the  other  leg- 
atee; and  this,  although  he  had  not  claimed  his  right  and  denied  that  the 
legacies  were  chargeable  on  the  real  estate. 

(Argued  October  28, 1885  ;  decided  November  24, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  jndicial  department,  entered  upon  an  order 
made  July  3,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee.  (Reported 
below,  30  Hun,  171.) 

This  action  was  brought  to  have  a  legacy  given  to  the  plain- 
tiff by  the  will  of  her  late  husband,  Moses  McOorn,  adjudged 
to  be  a  charge  upon  the  real  estate  of  which  he  died  seized. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

M.  N.  Tompkins  for  appellants.  The  legacy  to  the  plantiff 
should  not  be  made  a  charge  upon  the  real  estate  of  which  the 
testator  died  seized.  (  Wiltsie  v.  Shaw,  29  Hun,  195 ;  Lupton 
v.  Lupton,  2  Johns.  Ch.  614 ;  Reynolds  v.  Reynolds,  16  N. 
T.  257 ;  Babcoch  v.  Stoddard,  3  T.  &  C.  207 ;  Myers  v.  Eddy, 
47  Barb.  267;  Xinnier  v.  Rogers,  42  N.  Y.  531.)  The  plain- 
tiff  was  only  entitled  to  interest  on  her  legacy  at  the  legal  rate, 
to-wit :  seven  per  cent  to  January  1,  1880,  and  six  per  cent 
thereafter.  (Sanders  v.  Z.  &  <&  M.  S.  R.  R.  Co.,  94  N.  T. 
541 ;  Stoddard  v.  Same,  id.  643 ;  Jermavn  v.  Same,  18  N. 
T.  Weekly  Dig.  403;  O'Brien  v.  Young,  95  N.  T.  428.) 
If  the  legacy  to  the  plaintiff  is  charged  upon  the  real  estate, 
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then  so  is  the  legacy  to  Moses  of  $400,  and  should  be  paid  in 
the  same  proportion.  (Code  of  Oiv.  Pro.,  §  519;  CAatfieldv. 
Simmonson,  92  N.  T.  218;  Murtha  v.  Curley,  90  id.  372; 
Baker  v.  McLaughlin,  19  N.T.  Weekly  Dig.  29 ;  2  Wait's 
Law  &  Pr.  [5th  ed.]  941,  942.) 

James  A.  Christie  for  respondent.  Where  there  has  been 
no  previous  devise  of  real  estate  in  a  will,  a  devise  of  the  resi- 
due will  carry  so  much  of  the  real  estate  as  shall  remain,  after 
the  pecuniary  legacies  have  been  paid  and  satisfied,  and  no 
more;  and  especially  in  this  case,  where  the  legatees  are  of  the 
testator's  blood,  and  morally  and  legally  objects  of  his  bounty. 
(Scott  v.  Stebbims,  91  N.  Y.  605 ;  Boyt  v.  Soyt,  85  id.  142; 
Shutters  v.  Johnson,  38  Barb.  80.)  Where  a  will  first  gives 
money  legacies,  and  then  disposes  of  the  rest  of  the  property 
by  a  general  residuary  clause,  especially  where  there  is  no  sev- 
erance of  the  real  estate  from  the  personal,  and  there  being  do 
personal  estate  from  which  to  pay  or  satisfy  the  legacies,  resort 
must  be  had  to  the  real  estate  left  by  the  testator,  to  satisfy 
the  legacies ;  and  especially  is  that  the  case  when  the  lega- 
tees are  of  the  testator's  blood,  having  a  natural  claim  on  his 
bounty,  as  in  the  case  under  consideration.  (Tracy  v.  Tracy, 
15  Barb.  503;  Stoddard  v.  Pomeroy,  36  id.  546  ;  Shutters  v. 
Johnson,  38  id.  80;  B.  C.  Church  v.  Wachter,  42  id.  43 ;  Tay- 
lor v.  Dodd,  58  N.  T.  335 ;  Le  Fevre  v.  Toole,  84  id.  95; 
Hoyt  v.  Boyt,  85  id.  142  ;  Scott  v.  Stdbins,  91  id.  605 ;  Bo- 
gan  v.  Allen,  7  Hun,  537 ;  Hall  v.  Thompson,  23  Hun,  334.) 
The  legacy  became  due  in  one  year  from  the  death  of  the  tes- 
tator ;  and  from  that  time  the  estate  is  chargeable  with  interest, 
and  it  formed  an  integral  part  of  the  debt.  (Hawley  v.  John- 
sen,  5  Paige,  318;  March  v.  Hague,  1  Ed.  Ch.  174 ;  Dayton's 
Surrogate  [2d  ed.],  429,  430.)  Where  a  part  of  a  proposition 
in  a  charge  is  correct,  an  exception  to  the  whole  is  not  avail- 
able. (Graham  v.  Chrystal,  2  Keyes,  21 ;  McMahon  v.  N.  Y. 
dk  &  B.  B.  Co.,  20  N.  T.  463;  BHggs  v.  Boyd,  56  id.  289  ; 
Mattheios  v.  Dwyea,  2  Keyes,  525 ;  Newell  v.  Doty,  33  N . 
Y.  83 ;  Maiie  v.  Bailey,  95  id.  206.) 
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Finoh,  J.  Whether  a  legacy  is  charged  upon  the  real  estate 
of  the  decedent  is  always  a  question  of  the  testator's  intention. 
The  language  of  the  will  is  the  basis  of  the  inquiry,  but  ex- 
trinsic circumstances  which  aid  in  the  interpretation  of  that 
language,  and  help  to  disclose  the  actual  intention,  may  also  be 
considered.  {LeFevre  v.  Toole,  84  N.  T.  95  ;  Eoyt  v.  JSbyt, 
85  id.  142 ;  Scott  v.  Stehbvns,  91  id.  605.)  In  this  case  the 
testator,  by  a  will  exceedingly  simple  and  brief,  bequeathed  to 
his  wife  $1,000  and  certain  specific  articles  ;  to  his  son  Moses 
the  sum  of  $400 ;  and  then  added,  "  I  devise  that  the  rest  of 
the  property  shall  be  divided  equally  between  Mr.  Moses  Mc- 
Corn,  Jr.,  Mr.  John  McOorn,  Mrs.  Eliza  Tompkins  and  Mrs. 
Mary  Jane  Alexander."  These  four  were  children  of  the 
decedent.  This  will  was  made  but  one  day  before  his  death,  so 
that  no  change  in  the  condition  of  his  estate  can  be  supposed 
as  occurring  in  the  interval.  His  personal  estate  was  insufficient 
even  to  pay  his  funeral  expenses,  and  the  two  legacies  to  the 
widow  and  son  were  mere  mockeries  unless  meant  to  be  a 
charge  upon  the  real  estate.  The  testator  must  have  known 
that  he  had  no  personal  estate  with  which  to  pay  the  smallest 
portion  of  his  bequests,  and  unless  he  meant  to  charge  them 
upon  the  land  we  must  impute  to  him  the  deliberate  and  con- 
scious intention  of  making  bequests  to  his  wife  and  son  which 
he  knew  could  never  be  paid.  The  case  is  not  one  in  which 
there  proves  to  be  a  small  and  unexpected  lack  of  personalty 
to  pay  legacies,  and  so  in  which  the  testator  might  be  assumed 
to  have  honestly  and  reasonably  supposed  his  personal  assets 
sufficient.  In  such  an  event  the  foundation  of  an  inference 
that  the  real  estate  was  meant  to  be  charged  would  be  taken 
away,  and  the  deficiency  would  have  no  significance.  But  the 
situation  is  such  that  all  possibility  of  innocent  mistake  is 
removed,  and  the  facts  drive  us  to  the  alternative  of  believing 
that  the  testator  in  making  his  last  will,  under  the  solemnity 
of  approaching  death,  indulged  in  bequests  known  to  be  use- 
less and  vain,  or  meant  that  they  should  be  paid  from  the  only 
possible  source.  No  reasonable  intelligence  can  hesitate  to 
Sickbls  —  Vol.  LV.  65 
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draw  the  latter  inference.  But  the  final  language  of  the  will 
further  indicates  the  intention.  There  is  a  residuary  clause 
which  blends  the  personal  and  real  estate  by  the  phrase  "  the 
rest  of  the  property."  There  could  be  no  "  residue  "  on  the 
theory  that  nothing  had  been  given  to  the  wife  and  Moses, 
and  the  term  would  be  inapplicable  to  what  was  known  to  be 
a  devise  of  the  whole  estate.  The  use  of  the  term  implied  an 
understanding  of  the  testator  that  something  had  been  given 
out  of  and  taken  from  his  property,  so  that  there  was  left  a 
remainder  or  residue  of  the  whole  property.  Each  of  these 
circumstances  in  our  consideration  of  other  cases  has  had  a 
place  in  the  reasons  given  for  inferring  an  intention  to  charge 
legacies  upon  the  land.  It  is  not  needed  to  say  whether  one 
alone  would  be  sufficient,  for  here  the  two  concur,  and  their 
united  force  is  enough  to  satisfy  us  that  the  decision  of  the 
referee  and  the  General  Term  in  this  respect  was  correct. 

But  we  think  there  was  error  in  awarding  to  the  plaintiff 
full  payment  of  her  legacy  out  of  the  land  to  the  limit  of  its 
value  to  the  exclusion  of  the  legacy  of  $400  given  to  Moses 
McOorn.  Whether  he  sought  to  enforce  his  legacy  or  not,  or 
was  entitled  in  this  action  to  a  decree  for  its  payment  in  full 
or  pro  tanto,  is  immaterial  to  the  question  of  the  right  of  the 
plaintiff  and  the  relief  to  which  she  was  entitled  under  the 
will.  Her  equity  was  not  enlarged  because  he  denied  its  exist- 
ence, nor  did  he  forfeit  his  right  as  against  her  by  merely  con- 
testing her  view  of  the  law.  The  extreme  limit  of  her  equity 
under  the  will  was  to  be  paid  out  of  the  land^ro  rata  with  the 
legacy  to  Moses,  also  and  equally  charged  upon  the  real  estate ; 
and  she  established  a  claim  to  no  greater  relief  than  this.  But 
she  was  awarded  preference  of  payment  over  the  legacy  to 
Moses  without  any  basis  for  such  preference  in  the  facts,  and 
her  right  was  enlarged  beyond  the  bounty  and  intent  of  the 
testator.  We  may  not  award  to  Moses  relief  which  he  has  not 
sought  in  this  action,  but  we  ought  not  to  shut  the  door 
against  his  right  by  transferring  to  another  what  equitably  be- 
longs to  him.  His  claiui  upon  the  surplus  will  remain  after 
full  justice  is  done  to  the  plaintiff. 
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It  is  claimed  that  no  exception  raises  this  question.  The 
only  exception  applicable  is  that  taken  in  terms  to  the  whole 
of  the  referee's  fifth  finding,  which  is  a  conclusion  of  law.  The 
rule  is  familiar  that  such  an  exception  fails  when  any  portion 
of  the  finding  is  good,  and  that  is  asserted  to  be  the  case  here. 
The  finding  directs  the  land  to  be  sold,  and  the  proceeds  to  be 
paid  over  to  plaintiff  up  to  the  full  amount  of  her  legacy,  and 
if  there  be  a  deficiency  the  defendants  to  be  charged  with  it  to 
the  extent  of  the  $500  mortgage  upon  the  lands  of  which  the 
testator  died  seized,  and  which  defendants,  in  the  life-time  of 
the  testator,  had  for  a  valuable  consideration  agreed  to  pay,  if 
that  remains  unpaid,  and  any  surplus  to  be  paid  over  to  the 
county  treasurer.  That  is  the  whole  of  the  fifth  finding.  A 
separate  paragraph,  although  unnumbered,  follows  it  relating 
to  costs  and  appointing  the  sheriff  to  sell,  which  does  not  fairly 
belong  to  the  finding  excepted  to.  The  whole  of  such  finding, 
in  all  its  part6,  is  infected  with  the  error  to  which  we  have 
alluded.  The  sale  is  to  be  made  to  secure  to  the  plaintiff  too 
large  a  sum  ;  in  case  of  a  deficiency  the  whole  mortgage  money, 
instead  of  a  just  proportion,  is  to  be  applied  to  the  legacy,  and 
any  surplus  resulting  from  the  erroneous  disposition,  and  there- 
fore inevitably  lessened,  is  to  be  deposited  with  the  treasurer. 
The  exception  to  the  whole  of  the  finding  must  thus  be  deemed 
sufficient. 

The  judgment  should  be  modified  so  as  to  charge  the  plain- 
tiff's legacy  with  lawful  interest  upon  the  land,  pro  rata  with 
the  legacy  to  Moses  McCorn,  and,  as  modified,  affirmed  without 
costs  to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 
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Thomab  H.  Stringham,  Appellant,  v.  Cornelia  M.  Stewart, 


"«!«/  Respondent. 


100    51*j 

188  563|      The  rale  which  excuses  a  piaster  from  liability  to  a  servant  for  injuries, 

caused  by  the  negligence  of  a  co-servant,  presupposes  that  the  master  has 
performed  the  duties  which  the  law  imposes  upon  him,  and  that  no  neg- 
ligence in  this  respect  contributed  to  the  injury. 
Where,  therefore,  the  master  has  furnished  a  dangerous  and  defective 
machine  he  is  not  excused  from  liability  for  an  injury  to  his  servant, 
which  would  not  have  happened  had  the  machinery  been  safe  and  suit- 
able, by  the  fact  that  the  negligence  of  a  fellow  servant  co-operated  in 
producing  the  injury  ;  and  this,  although  the  machine,  by  the  exercise  of 
care  and  caution,  might  have  been  operated  so  as  not  to  cause  injury. 

(Submitted  October  23,  1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1883,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  plaintiff  on 
trial. 

This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  plaintiff,  an  employe  of  defendant,  caused  by  the  fall 
of  an  elevator  in  defendant's  warehouse,  which  plaintiff  alleged 
"  was  defective  in  construction  and  unprovided  with  the 
proper  appliances  for  safety,"  and  that  the  injury  was  caused 
by  such  defects. 

The  material  facts  are  stated  in  the  opinion. 

A.  H.  Dailey  for  appellant.  The  action  is  based  on  a 
negligent  act,  which  is  of  such  gross  character  as  to  make 
it  an  absolute  wrong.  {Corcoran  v.  HdUbroolc,  59  N.  Y. 
521 ;  Clifford  v.  Dam,  81  id.  52.)  The  master  failed  in 
his  duty  to  provide  his  servant  with  a  reasonable  safe  ap- 
pliance with  which  to  do  the  work  assigned  him.  {Ford  v. 
F  R.  R.  Co.,  110  Mass.  255-6 ;  Fuller  v.  Jewett,  80  N.  Y, 
52 ;  Keegan  v.  W.  R.  R.  Co.,  8  id.  175  ;  DeUmey  v.  Hilton, 
50  N.  T.  Super.  341;   Thomp.  on  Neg.  994;  Chapman  v. 
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Erie  R.  Co.,  55  N.  Y.  584;  Cooley  on  Torts,  556,  557; 
Hackett  v.  M.  Mfg.  Co.,  101  Mass.  101 ;  Courtney  v.  Cornell, 
49  Sup.  Ct.  286 ;  Oreen  v.  Banta,  48  id.  156  ;  Holden  v.  F. 
R.  R.  Co.,  129  Mass.  268 ;  Coombs  v.  N.  B.  C  Co.,  102  id. 
572 ;  Paterson  v.  Wallace,  1  Macq.  747 ;  Huddleston  v.  L. 
M.  S.,  106  Mass.  282.)  The  servant  does  not  accept  risks 
latent  in  his  employment,  but  it  is  the  master's  duty  to  inform 
him  of  them.  ( Whart.  on  Neg.,  §§  210, 211 ;  Ryan  v.  Fowler, 
24  N.  Y.  410  ;  Cone  v.  D.,  L.  <&  W.  R.  R.  Co.,  81  id.  206.) 
The  omission  of  the  defendant  to  provide  adequate  space  be- 
tween the  cross-beam  of  the  elevator  and  the  pulley-beam 
above,  to  enable  the  engineer  to  correct  and  overcome  any 
accidental  movement  of  the  elevator  above  the  level  of  the 
platform  above  the  third  story  from  miscalculation  of  the  force 
of  steam,  or  the  turning  of  the  valve,  or  the  fouling  or 
doubling  of  the  rope,  was  gross  negligence  on  the  part  of  the 
defendant  to  provide  a  reasonably  safe  appliance  for  her  ser- 
vant, the  plaintiff.  {Ellis  v.  N.  T.,  L.  E  cfe  W.  R.  R.  Co.,  95 
N.  Y.  546 ;  Do  Oroff  v.  N.  7.  C.  R.  R.  Co.,  76  id.  125  ;  Kvrk- 
patrick  v.  Same,  id.  241;  Lanmg  v.  N.  T.  C.  R.  R.  Co.,  49  id. 
521 ;  Fuller  v.  Jewett,  80  id.  46.)  The  fact  that  the  wire  rope 
broke  placed  the  burden  upon  defendant  of  showing  that  in 
its  selection,  and  in  its  continued  use,  reasonable  prudence  and 
care  were  exercised.  {Flike  v.  B.  &  A.  R.  R.  Co.,  53  1ST.  Y. 
549;  Booth  v.  B.  &  A.  R.  R.  Co.,  73  id.  40;  Corcoran  v. 
Rblden,  59  id.  518 ;  3  Macq.  275 ;  2  id.  34 ;  49  N.  Y.  522.) 
The  plaintiff  properly  relied  upon  the  natural  and  legal  ob- 
ligation of  the  respondent  to  discharge  her  duty  and  not  place 
him  in  a  position  of  peril  without  due  notice  to  him,  and  fail- 
ing in  that  duty  she  becomes  liable  in  damages  for  his  injuries. 
(Shearman  on  Neg.,  §  95 ;  Ernst  v.  E.  R.  R.  R.  Co.,  37  Barb. 
292;  Mackay  v.  N.  Y.  C.  R.  R.  Co.,  35  K  Y.  75 ;  Neweon 
v.  Same,  29  id.  383 ;  Russell  Mfg.  Co.  v.  N.  T.  S.  Co.,  50  id. 
121.)  The  case  was  properly  one  for  the  jury.  (Ellis  v.  N. 
T.,  L.  E.  &  W.  R.  R.  Co.,  95  N,  Y.  553.) 

Charles  C.  Smith  for  appellant.    Defendant's  agent  and 
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superintendent  was  her  alter  ego,  having  entire  control  and 
management  of  her  farm  and  business,  where  the  accident 
in  question  occurred,  and  for  his  negligence,  carelessness  and 
omissions  of  duty  in  the  premises  the  defendant  is  responsible. 
(Fuller  v.  Jewett,  80  N.  Y.  46 ;  Corcoran  v.  Holbrook,  59  id. 
517 ;  Brickner  v.  N.  Y.  C.  R.  R.  Co.,  49  id.  672 ;  Wright  v. 
Seme,  25  id.  562 ;  Malone  v.  Hathaway,  64  id.  5  ;  Flike  v.  B. 
&  A.  R.  R.  Co.,  53  id.  549;  Laning  v.  N.  Y.  C.  R.  R.  Co., 
49  id.  521 ;  Crispin  v.  Babbitt,  81  id.  516 ;  Plank  v.  N.  Y 
C.  &  H.  R.  R.  R.  Co.,  60  id.  607 ;  Beset  v.  Same,  70  id. 
171 ;  Whart.  on  Neg.,  §  229.)  It  was  defendant's  duty  to  fur- 
nish an  elevator  and  machinery  properly  constructed  and  pro- 
vided with  suitable  hoisting  and  other  appliances  as  were  re- 
quisite to  make  it  safe  for  the  use  of  plaintiff  while  in  the  per- 
formance of  his  duty.  This  was  an  obligation  to  be  affirma- 
tively and  positively  performed.  (Warner  v.  R.  R.  Co., 
39  K  Y.  468  ;  Zoning  v.  iT.  Y.  C  R.  R.  Co.,  49  id.  521 ; 
Leonard  v.  CoUms,  70  id.  90 ;  Gibson  v.  P.  R.  R.  Co.,  46 
Mo.  163 ;  Shanny  v.  A.  Mills,  66  Me.  420 ;  Durkin  v.  Sharp, 
88  N.  Y.  225;  Marshall  v.  Stewart,  33  Eng.  L.  &  Eq.  1; 
Slater  v.  Jewett,  85  N.  Y.  61 ;  Murphy  v.  B.  &  A.  R.  R.  Co., 

88  id.  148 ;  Connolly  v.  Poillon,  41  Barb.  366;  Sheehan  v.  N. 
Y.  C.  <&  H.  R.  R.  R.  Co.,  91 N.  Y.  334 ;  Painton  v.  North.  C. 
R.  R.Co.,  83  id.  7;  BeGraafv.  N.  Y.  C.  <&  H.  R.  R.  R.  Co., 
16  id.  125 ;  Plank  v.  Same,  id.  607 ;  Zoning  v.  Same,  49 
id.  521;  79  id.  242;  Bricknar  v.  N.  Y.  C.  <&  H.  R.  R. 
R.  Co.,  49  id.  672;  Booth  v.  B.  <&  A.  R.  R.  Co.,  73  id. 
38;  RUis  v.  N.  Y.,  Z.  R.  <&  W.  R.  R.  Co.,  95  id.  546; 
Fuller  v.  Jewett,  80  id.  46 ;  Keegan  v.  W.  R.  R.  Co.,  8  id. 
175 ;  Cone  v.  D.  <&  Z.  R.  R.  Co.,  81  id.  206 ;  Kain  v.  Smith, 

89  id.  375;  Paulmier  v.  R  R.  Co.,  34  N.  J.  L.  151; 
Aokerson  v.  Dennison,  117  Mass.  407 ;  Walsh  v.  Put.  Valve 
Co.,  110  id.  23 ;  Summersell  v.  Fish,  117  id.  312  ;  Stevenson 
v.  Jewett,  16  Hun,  210 ;  Brydon  v.  Stewart,  2  Macq.  H.  L. 
Cafl.  30 ;  Devlin  v.  Smith,  89  N.  Y.  470 ;  Nayes  v.  Smith,  28 
Vt.  59 ;  Shearra.  &  Red.  on  Neg.,  §  92  and  note ;  Ryan  v.  Fow- 
ler, 24  N.  Y.  410;  Steinweg  v.  R  R.  R.  Co.,  43  id.  123; 
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MaUison  v.  JUT.  Y  <&  E.  B.  B.  Co.,  62  Barb.  364;  Ashworth 
v.  Stanwix,  3  El.  &  El.  701 ;  Thomp.  on  Neg.  972,  973 ; 
Wright  v.  N.  Y.  C.  B.  B.  Co.,  25  N.  Y.  562 ;  EUis  v.  N. 
Y,  L.  K  &  W.  B.  B.  Co.,  95  id.  546 ;  Ogden  v.  Bum- 
mem,  3  Fost.  &  Fin.  751 ;  Davis  v.  England,  10  Jur.  [N.  S.] 
1235.)  The  principle  that  if  a  master  employs  ignorant  and 
inexperienced  workmen  in  dangerous  employments,  and  ex- 
poses them  improperly  and  carelessly  to  risks  of  which  he  is 
cognizant,  and  which  are  unknown  to  them,  he  is  liable  for  the 
consequences,  is  applicable  to  this  case.  {Homer  v.  Everett,  91 
N.  Y.  641;  Shaw  v.  Sheldon,  21  N.  Y.  Weekly  Dig.  489; 
Wonder  v.  B.  <&  O.  B.  B.  Co.,  32  Md.  411 ;  Newson  v.  N. 
Y.  C.  B.  B.  Co.,  29  K  Y.  383 ;  Cayzer  v.  Taylor,  10  Gray, 
274 ;  Baxter  v.  Boberts,  44  Cal.  187 ;  McOatrick  v.  Wason, 
4  Ohio,  566 ;  Webb  v.  Bmme,  4  Fost.  &  Fin.  751 ;  Ogden  v. 
Bummem,  3  id.  608 ;  Wiens  v.  Maihueon,  4  Macq.  H.  L.  Cas. 
215 ;  B.  O.  Co.  v.  Beid,  3  id.  266 ;  Perry  v.  Marsh,  25  Ala. 
659;  Holmes  v.  Clarke,  6  Hurlst.  &  N.  349 ;  Williams  v.  Clough, 
3  id.  258  ;  Paterson  v.  Wallace,  1  Macq.  H.  L.  Cas.  748 ;  Davis 
v.  England,  10  Jur.  [N.  S.]  1235 ;  Spelman  v.  F.  I.  Co.,  56 
Barb.  151 ;  Coombs  v.  N.  B.  C.  Co.,  102  Mass.  572;  Shearm.  & 
Eedf.  on  Neg.,  §§  86,  92,  and  notes ;  Dana  v.  N.  Y.  C.  B.  B. 
Co.,  92  K  Y.  639  ;  McCosker  Case,  84  id.  77 ;  Murphy  v.  N. 
Y.,  L.  E.  &  W.  B.  B.  Co.,  19  Weekly  Dig.  414  ;  McGatrick 
v.  Wason,  4  Ohio  St.  366 ;  Dixon  v.  Bankm,  14  Ot.  Sess.  Cas. 
420 ;  Ashworth  v.  Stamtrix,  3  El.  &  El.  701 ;  Noyes  v.  Smith, 
28  Vt.  59 ;  Davis  v.  England,  10  Jur.  [N.  S.]  1235 ;  Bailway 
Co.  v.  Fort,  17  Wall.  [U.  S.]  554 ;  Walsh  v.  Peit  V.  Co.,  U0 
Mass.  23 ;  Coombs  v.  N.  B;  C.  Co.,  102  id.  572 ;  Whart.  on 
Neg.,  §  212;  Meehan  v.  S,  etc.,  B.  B.  Co.,  73  N.  Y.  585  ; 
Vosburgh  v.  L.  S.  cfe  M.  S.  B.  B.  Co.,  18  Weekly  Dig.  310 ; 
Shearm.  &  Kedf.  on  Neg.,  §§  30,  92,  93 ;  Smith  v.  Dock  Co., 
L  R,  8  C.  P.  326.)  It  did  not  vary  the  circumstances  or 
grounds  of  liability,  or  tend  to  exonerate  defendant  because  a 
particular  part  of  the  apparatus  was  deficient  merely  in  its 
structure,  or  ill-proportioned,  if  the  defendant  knew,  or  should 
have  known,  that  by  reason  of  such  incompleteness  or  deficiency 
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in  its  construction,  and  as  used  and  employed  by  her  workmen 
in  the  usual  course  of  her  business,  it  was  dangerous  and  un- 
safe in  its  operation  and  liable  to  injure  those  using  it,  and 
took  no  measures  to  advise  them  of  the  danger  they  incurred, 
and  made  no  provision  for  their  safety.  (Coughtry  v.  Glove 
Co.,  56  N.  T.  124 ;  Patterson  v.  Wallace,  1  Macq.  748 ;  Rob- 
erts v.  Smithy  2  Hurlst.  &  N.  213  ;  Clarke  v.  Holmes,  7  id. 
937 ;  Shearm.  &  Redf.  on  Neg.,  §§  93, 94 ;  AvUla  v.  Nash,  117 
Mass.  318 ;  C,  etc.,  R.  R.  Co.  v.  Taylor,  69  111.  461 ;  Riley 
v.  Roxendale,  6  Hurlst.  &  N.  446 ;  Sullivan  v.  India  Manuf. 
Co.,  113  Mass!  396  ;  Sheehan  v.  N.  T.  C.  <&  H.  R.  R.  R.  Co., 
91  N.  Y.  322 ;  Swartz  v.  Edgar,  59  id.  28 ;  Thomp.  on  Neg. 
972, 996,  and  notes;  (T Donnett  v.  A.  V.  R.  R.  Co.,  59  Penn.  St 
239 ;  Williams  v.  Clough,  3  Hurlst  &  N.  758 ;  Vosburgh  v.  JL 
S.  &  M.  S.  R.  R.  Co.,  94  N.  Y.  374 ;  McGatrickv.  Wason,  4 
Ohio  St.  466 ;  Shaw  v.  Sheldon,  21  Weekly  Dig.  489 ;  Ford  v. 
F.  R.  R.  Co.,  110  Mass.  240 ;  Bayden  v.  S.  Manuf.  Co.,  29 
Conn.  548 ;  Thomp.  on  Neg.  973, 1008,  and  notes ;  Knox  v.  C. 
R.  R.  Co.,  32  Iowa,  357;  Ernst  v.  H.  R.  R.  Co.,  35  N.  Y.  9;  New- 
son  v.  N.  T.  C.  R.  R.  Co.,  29  id.  383;  Mackay  v.  Same,  35 
id.  75  ;  Buzzell  v.  Laconia,  etc.,  Co.,  48  Me.  113 ;  Le  Clair 
v.  St.  Paid,  etc.,  R.  R.  Co.,  20  Minn.  9 ;  F.  W.,  etc.,  R.  R. 
Co.  v.  GUdersleeve,  33  Mich.  133.)  It  was  the  duty  of  defend- 
ant to  use  diligence  and  reasonable  care  in  supplying  competent 
and  efficient  co-workers  with  plaintiff.  (Mann  v.  President, 
etc.,  91  N.  Y.  495  ;  Shearm.  &  Redf.  on  Neg.,  §§  28,  89,  91,  93, 
109,  and  notes;  Thomp.  on  Neg.  981;  Gilman  v.  E.  R. 
Co.,  10  Allen,  233  ;  Crutchfidd  v.  R.,  etc.,  R.  R.  Co.,  76  N. 
C.  320.)  The  plaintiff  did  not  undertake,  impliedly  or  other- 
wise, the  risk  of  any  negligence  on  part  of  defendant,  that  he 
was  ignorant  of,  did  not  comprehend,  or  had  any  reason  to 
anticipate.  (Shearm.  &  Redf.  on  Neg.,  §§  89,  91, 95;  Thomp.  on ' 
Neg.  980,  981,  and  notes ;  Edwards  v.  B.  R.  R.  Co.,  1  Fost 
&  Fin.  531 ;  Pierce  on  R.  R.  379  ;  Cone  v.  D.  dk  L.  R.  R.  Co., 
81  N.  Y.  206;  Bills  v.  D.  <&  L.  R.  R.  Co.,  84  id.  13.) 
The  law  will  never  hold  it  imprudent  in  any  one,  in  the  absence 
of  notice  or  knowledge  to  the  contrary,  to  act  upon  the  pre- 
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sumption  that  another  in  his  conduct  will  act  in  accordance 
with  the  rights  and  duties  of  both.  (Shearm.  &  Eedf .  on  Neg., 
§§  28,  30,  92;  Hawley  v.  N..  C.  R.  R.  Co.,  82  N.  Y.  320; 
Thomp.  on  Neg.  975-980  ;  Russell  Mfg.  Co.  v.  N.  H.  S.  Co., 
50  N.  T.  121.)  The  nature  of  the  accident  itself  afforded 
prima  facie  evidence  of  the  presumption  of  negligence  on  part 
of  defendant,  and  clearly  indicated  that  the  elevator  was  im- 
properly constructed  without  safeguards  and  dangerous,  espe- 
cially when  the  evidence  to  that  effect  is  considered  and  that  dan- 
ger was  apprehended  on  account  of  its  construction  and  its  ope- 
rating machinery.  (Murphy  v.  If.  Y.,  L.  E.&W.  R.  R.  Co., 
19  W.  Dig.  414;  Schwierv.N.Y.  C.&H.  R.R.R.  Co.,  90  N. 
Y.558 ;  Sleeker  v.  Johnson,  69  id.  309 ;  Shearm.  &  Redf.  on 
Neg.  §§  13, 13a,  and  note ;  R.  Mfg.  Co.  v.  N.  K  S.  Co.,  50  N. 
Y.  121 ;  Caldwell  v.  N.  J.  8.  Co.,  47  id.  232.)  Where  several 
proximate  causes  contribute  to  an  accident,  and  each  is  an  ef- 
ficient cause  without  the  operation  of  which  the  accident  would 
not  have  happened,  it  may  be  attributed  to  all  or  any  of  these 
causes.  (Ring  v.  City  of  Cohoes,  77  N.  Y.  83.)  Negligence 
is  a  mixed  question  of  law  and  fact,  and  should  only  be  deter- 
mined by  the  court  alone  against  a  party,  when  the  undis- 
puted facts  show  the  omission  or  commission  of  some  act  on 
his  part  which  the  law  adjudges  to  be  negligence.  (Stackus  v. 
If.  T.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y.  464;  Seybolt  v.  If. 
Y.,  L.  <&  W.  R.  R.  Co.,  95  id.  562 ;  Pamton  v.  N.  R.  R. 
Co.,  83  id.  7;  Payne  v.  T.  ds  B.  R.  R.  Co.,  id.  72;  Homer  v. 
JSverett,  91  id.  641 ;  Thurber  v.  H.  B.  M.  <fe  F.  R.  R.  Co.,  60 
id.  326 ;  Byrne  v.  N.  Y.  G.&H.JR.  R.  R.  Co.,  83  id.  620 ; 
Kerne  v.  Smith,  89  id.  375 ;  Mann  v.  President,  etc.,  95  id. 
495 ;  Durkin  v.  Sharp,  88  id.  225 ;  Hawley  v.  N.  C.  R.  R. 
Co.,  82  id.  370./ 

Horace  Russell  for  respondent.  The  defendant  was  not  bound 
to  equip  a  freight  lift  in  her  barn  with  all  the  safety  appliances 
of  a  passenger  elevator,  simply  because  workmen  some  times 
imprudently  rode  up  and  down  on  it.  (Burke  v.  WUherbee, 
98  N.  Y.  562  ;  DeOraf  v.  R.  R.  Co.,  76  id.  125 ;  Henry  v. 
Sickels  —  Vol.  LV.  66 
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&  I.  R.  R.  Co.,  81  id. 373;  Bolters  v.  D.&H.  C.  £fo.,3Hun, 
338 ;  Ladd  v.  R.  R.  Co.,  119  Maes.  412 ;  Wander  v.  R.  R. 
Co.,  3  Am.  Rep.  143.)  Aji  employe  who  contracts  for  the 
performance  of  dangerous  duties  assumes  such  risks  as  are  in- 
cident to  their  discharge,  and  also  the  risks  and  perils  incident 
to  the  use  of  machinery  and  property  of  the  employer  as  it  was 
at  the  time  of  the  employment,  so  far  as  such  risks  were  appar- 
ent. {Eoans  v.  R.  R.  Co.,  12  Hun,  289;  Ryan  v.  Fowler,  24 
K  T.  416  ;  De  Graff  v.  R.  R.  Co.,  76  id.  125  ;  De  Forrest  v. 
Jewett,  88  id.  264;  Gibson  v.  Erie  R.  Co.,  63  id.  449; 
Owen  v.  N.  T.  C.  R.  Co.,  1  Lans.  108;  Whart.  on  Neg., 
§  214.)  Against  the  negligence  of  a  fellow-servant  the  master 
does  not  contract.  {Burke  v.  Witherbee,  98  N.  T.  562  ;  Dev- 
lin v.  Smith,  89  id.  470  ;  Fdoh  v.  Allen,  98  Mass.  572  ;  Wood 
v.  New  B.  C.  Co.,  121  id.  252;  Kelly  v.  Boston  Lead  Co.,  128 
id.  456.)  When  the  defect  or  danger  is  as  manifest  to  the  servant 
as  to  the  master,  the  former  cannot  recover.  {Clarke  v. 
Holmes,  7  H.  &  0.  937;  Gibson  v.  Erie  R.  Co.,  63  N.  Y. 
449  ;  Be  Forrest  v.  Jewett,  88  id.  264 ;  De  Graff  v.  R.  R.  Co., 
26  id.  125  ;  Evans  v.  R.  R.  Co.,  12  Hun,  289 ;  Gottlieb  v.  N. 
Y.  L.  E  &  W.  R.  R.  Co.,  29  id.  638 ;  White  v.  Sharp,  27 
id.  97;  Hayden  v.  Smithville  Manuf.  Co.,  29  Conn.  548; 
Davis  v.  D.  &  M.  R..R.  Co.,  20  Mich.  185;  Bakery.  A.  R. 
R.  Co.,  23  Alb.  L.  J.  96  ;  Ballou  v.  C.  <&  N.  W.  R.  R.  Co.% 
26  id.  137;  Kelly  v.  Silver  Spring  Co.,  18  id.  354;  Jones  v. 
Roach,  9  J.  &  S.  248 ;  Wonder  v.  B.  <&  0.  R.  R.  Co.,  5  Alb. 
L.  J.  187.) 

Rugkb,  Ch.  J.  At  the  close  of  the  plaintiffs  evidence  the 
defendant  moved  for  a  nonsuit  upon  the  several  grounds  of 
contributory  negligence  on  plaintiffs  part,  the  combination 
of  such  negligence  and  that  of  a  co-servant  in  producing  the  in- 
jury, and  the  absence  of  any  evidence  of  negligence  on  the 
part  of  the  defendant.  This  motion  was  denied,  the  court 
thereby  assuming  that  the  evidence  was  then  sufficient  to 
carry  the  case  to  the  jury.  The  defendant  then  gave  evidence 
tending  to  controvert  and  impeach  the  testimony  produced  by 
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the  plaintiff,  but  we  think  failed  to  furnish  such  a  preponder- 
ance as.  rendered  the  questions  arising  thereon  matters  of  law. 
At  the  conclusion  of  the  evidence  the  defendant  renewed  his 
motion  to  nonsuit,  and  to  dismiss  the  case  on  the  whole  evi- 
dence, and  the  plaintiff  asked  to  go  to  the  jury  upon  the 
questions  of  fact  in  the  case.  The  court,  without  stating  the 
reasons  therefor,  granted  the  defendant's  motion  and  denied 
that  of  plaintiffs.  To  both  of  these  rulings  the  plaintiff  ex- 
cepted. Upon  appeal  to  the  General  Term  the  judgment  of 
the  trial  court  was  affirmed. 

We  are  unable  to  see  upon  what  ground  these  various  decis- 
ions can  be  reconciled  or  supported.  Upon  the  trial,  and  while 
the  plaintiff  was  engaged  in  giving  evidence  of  experts  as  to 
the  proper  construction  of  elevators  with  respect  to  their  safety, 
the  defendant's  counsel  interrupted  its  progress  by  conceding 
that  the  elevator  in  question  was  not  constructed  as  one  in- 
tended to  carry  passengers  or  people  should  be.  This  conces- 
sion necessarily  forecloses  any  discussion  as  to  the  negligence 
of  the  defendant  in  omitting  to  perform  the  duty  of  furnishing 
safe  and  adequate  machinery  for  the  performance  of  the  work 
in  question,  and  narrowed  the  issues  to  be  tried  to  those  of 
contributory  negligence.  Whether  the  defendant's  employes 
were  authorized  or  permitted  to  make  use  of  the  elevator  in 
prosecuting  their  work,  and  whether  the  injury  occurred  in 
consequence  of  the  use  made  of  it  by  the  plaintiff  in  riding  to 
the  upper  floor.  The  evidence  clearly  required  the  submission 
of  these  questions  to  the  jury.  It  showed  that  the  injuries 
occurred  in  consequence  of  the  fall  of  the  elevator  used  in  de- 
fendant's warehouse  at  Garden  City  in  the  prosecution  of  work 
which  the  plaintiff  was  employed  to  perform.  This  elevator 
was  used  in  hoisting  grain  from  the  lower  to  the  upper  floors 
of  the  warehouse,  with  the  view  of  their  having  it  there  dis- 
tributed either  in  a  fanning-mill  to  be  cleaned  or  into  bins  for 
storage.  The  usual  method  of  carrying  on  this  business  was 
for  the  servant  charged  with  its  performance  to  load  the  grain 
into  a  van  capable  of  holding  some  thirty  or  forty  bushels,  and 
when  loaded  to  push  it  on  to  the  elevator  and  cause  the  engi- 
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neer  to  apply  the  power  necessary  to  raise  it  to  the  floor 
intended,  and  when  that  was  reached  to  attend  there  to  its 
distribution.  On  arriving  at  that  floor  certain  marks  upon  the 
cable  running  into  the  engine  room  indicated  to  the  engineer 
that  the  elevator  had  reached  its  place  of  destination.  That 
point  on  the  occasion  in  question  was  a  platform  above  the 
second  floor  communicating  with  tramways  upon  which  the 
vans  were  to  carry  the  grain  to  the  desired  place.  When 
the  elevator  arrived  at  this  platform  six  inches  space  alone 
interposed  between  the  top  of  the  elevator  and  the  pulley  beam 
through  which  the  cable  ran.  There  was  evidence  showing 
that  it  was  the  custom  of  the  servant  having  charge  of  the  van 
to  ride  in  the  elevator  to  the  place  of  destination  and  then 
push  the  van  on  to  the  tramways  and  along  them  to  the  place 
of  delivery. 

Upon  the  occasion  in  question  the  plaintiff  ascended  with  the 
elavator  until  it  stopped  about  an  inch  below  the  level  of  the 
intended  platform ;  he  then  stepped  from  the  elevator  upon 
the  platform  and  attempted  to  push  the  van  off  on  to  the  tram- 
ways. While  thus  engaged  the  engineer  suddenly  applied  the 
power  and  caused  the  elevator  to  ascend  until  its  top  struck  the 
pulley  beam,  and  being  thus  prevented  from  going  higher,  the 
cable  was  broken  and  the  elevator  with  its  load  fell  a  distance 
of  some  thirty  or  forty  feet,  to  the  bottom  of  its  well,  carrying 
the  plaintiff  with  it  and  causing  serious  injuries  to  him. 

N  If  the  question  as  to  the  sufficiency  of  the  evidence  to  carry  I 

the  question  of  the  defendant's  negligence  to  the  jury  was  now 
open  for  consideration  we  should  entertain  no  doubt  of  the 
plaintiff's  right  to  have  it  determined  by  them.  The  proof 
upon  the  trial  showed  that  no  appliance  or  safety  guard,  such 
as  is  usual  and  customary,  even  on  freight  elevators,  to  arrest 
their  fall  in  case  of  a  break  in  the  cable,  was  provided  by  its 
constructors,  and  that  its  motion  was  regulated  entirely  by  an 
engineer  who  could  have  no  ocular  observation  of  its  position. 
It  is  apparent  that  the  space  between  the  pulley  beam  and  the 
elevator  when  it  arrived  at  the  upper  platform  left  but  little  - 
leeway  to  guard  against  the  possible  inattention  or  error  of  the 
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engineer,  or  his  inability  to  control  with  mathematical  precision 
the  motion  of  the  elevator  and  arrest  its  ascent  in  time  to  avoid 
a  collision  between  the  car  and  the  beam  suspending  the  cable. 
The  danger  of  so  constructing  an  elevator  as  to  require  unre- 
mitted attention  and  faultless  accuracy  on  the  part  of  a  fallible 
agency  in  the  application  of  power  thereto  in  order  to  avoid 
serious  injury  to  persons  transported  on  it  is  so  obvious  that  it 
needs  neither  proof  nor  argument  to  establish  its  existence.  The 
evidence  did  show  that  the  elevator  and  fpilley  beam  had 
collided  before,  and  the  marks  of  their  contact  were  ap- 
parent on  the  beam,  and  the  defendant's  superintendent  testified 
"  that  the  danger  was  so  apparent  it  was  pointed  out  by  me  to 
each  one  of  them,  and  I  indicated  where  the  rope  would  be 
broken,  exactly  where  it  was."  "  The  point  of  difficulty  was 
the  over- winding  of  the  rope  by  the  extra  turning  of  the  engine 
and  striking  on  the  top,  and  sooner  or  later  an  accident  would 
occur  of  that  nature. " 

Upon  the  trial  the  defendant  did  not  even  attempt  to  establish 
the  safety  of  the  elevator's  construction  but  directed  her 
evidence  to  those  facts  tending  to  show  that  the  workmen  were 
not  authorized  to  ride  on  it  while  it  was  transporting  grain, 
and  her  superintendent  testified  that  he  had  previously  notified 
the  plaintiff  and  another  servant  of  the  danger  to  be  appre- 
hended by  those  riding  on  it,  and  forbade  them  from  doing  so. 
On  the  other  hand  testimony  was  given  showing  that  the 
superintendent  had  himself  ridden  on  it  in  the  view  of  the 
workmen ;  that  he  had  directed  the  servants  employed  in  mov- 
ing grain  to  ride  thereon  while  performing  their  work,  and  it 
was  expressly  testified  by  each  of  the  employes  called  who 
had  been  engaged  in  working  with  the  elevatpr  that  he  had 
not  been  forbidden  to  ride  on  it  or  notified  that  it  was  danger- 
ous to  do  so.  It  was  in  proof  that  visitors  had  occasionally 
been  taken  up  in  the  elevator,  and  the  defendant's  superintend- 
ent testified  that  he  had  told  the  employes  that  it  was  6afe 
to  come  down  in  it,  or  ride  to  the  second  floor,  but  not  to  the 
platform  above.  No  written  or  printed  notice  had  ever  been 
given  by  the  defendant  that  the  elevator  was  unsafe  or  not  in- 
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tended  for  the  use  of  the  employes  in  performing  their  work, 
and  it  was  in  proof  that  it  was  constantly  used  by  them  with 
the  knowledge  of  defendant's  superintendent. 

A  serious  question  of  fact  thus  appears  to  have  been  pre- 
sented by  the  evidence  as  to  the  use  intended  to  be  made  of  the 
elevator  by  the  defendant.  It  was  quite  competent  for  the 
jury  to  find,  upon  the  evidence,  that  the  servants  of  the  defend- 
ant were  induced  and  encouraged  to  ride  on  it  by  the  expecta- 
tion and  consent  of  the  defendant  in  the  prosecution  of  the 
work  for  which  they  were  employed. 

It  was  conceded  by  the  General  Term  that  the  elevator  was 
defective  and  unsafe  for  passengers,  and  that  it  was  the  duty 
of  the  master  to  use  reasonable  care  and  caution  in  the  selection 
of  implements,  tools  and  machinery  for  the  use  of  her  servants 
in  their  employment;  but  the  judgment  was  affirmed  upon 
the  ground  that  the  accident  occurred  through  the  carelessness 
of  a  co-servant  which  was  there  held  to  be  one  of  the  risks  of 
service  assumed  by  the  plaintiff  in  entering  the  employment. 

We  do  not  concur  in  this  opinion.  It  has  recently  been  sev- 
eral times  held  in  this  court  that  co-operation  of  the  negligence 
of  the  master  and  a  co-servant  in  the  production  of  an  injury 
to  an  employe,  does  not  excuse  the  master  from  liability 
therefor.  (Fuller  v.  JeweU,  80  N.  Y.  46 ;  Cone  v.  D.%  Z.  & 
W.  R.  R.  Co.,  81  id.  209 ;  Ellis  v.  N.  T.,  L.  E.  &  W.  R. 
R.  Co.,  95  id.  546.)  That  a  fellow  servant  may,  by  care 
and  caution,  operate  a  defective  and  dangerous  machine  so  as 
not  to  produce  an  injury  to  others,  does  not  exempt  the  master 
from  his  liability  for  an  omission  to  perform  the  duty  which 
the  law  imposes  upon  him  of  exercising  reasonable  care  and 
prudence  in  furnishing  safe  and  suitable  appliances  for  the  use 
of  his  servants.  The  rule  which  excuses  the  master  under  such 
circumstances  presupposes  that  he  has  performed  the  obliga- 
tions which  the  law  imposes  upon  him,  and  that  the  injury  occurs 
6olely  through  the  negligence  of  the  co-employe.  {JPanUar 
v.  Tilly  Foster  Mining  Co.,  99  N.  Y.  368.) 

The  testimony  oi  the  plaintiff  shows  that  he  had  no  knowledge 
of  the  detects  in  the  machinery  in  question,  and  could  not, 
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therefore,  be  chargeable  with  the  responsibility  of  knowingly 
using  such  machinery.  Even  if  we  assume  that  the  elevator  was 
not  designed  for  the  use  of  the  workmen  in  riding  upon  it  in 
the  prosecution  of  their  work,  it  does  not  follow,  from  the  evi- 
dence as  a  matter  of  law,  that  the  injury  in  question  was  pro- 
duced by  the  act  of  riding  in  it.  The  testimony  is  to  the  effect 
that  the  plaintiff  had  arrived  at  the  upper  platform  and  had 
stepped  out  and  safely  landed  thereon  before  the  accident, 
and  was  engaged  in  pushing  the  van  on  to  the  platform  when 
it  occurred.  This  work  it  was  obviously  his  duty  to  do,  how- 
ever he  had  arrived  at  the  place  of  its  performance,  and  it  was 
while  he  was  thus  engaged  that  the  accident  occurred.  It  was 
quite  competent  for  the  jury  to  have  found,  that  even  if  he 
had  gone  to  the  upper  platform  by  the  stairs  or  otherwise,  that 
the  injury  still  would  have  been  produced  in  the  manner  shown 
by  the  evidence. 

In  every  view  we  have  been  able  to  take  of  the  case  ques- 
tions of  fact  are  presented  requiring  its  submission  to  the  jury. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


Mather  B.  Almon  et  al.,  Respondents,  v.  James  G.  Hamilton 
et  al.,  Appellants. 

Plaintiff  held  a  claim  against  a  firm,  in  which  B.  was  a  partner,  upon 
which  this  suit  was  pending,  and  also  an  individual  claim  against  B. 
The  latter  having  become  insolvent,  proposed  to  his  creditors  to  transfer 
all  his  property  to  trustees,  to  be  divided  among  his  creditors  if  those 
holding  claims  to  the  amount  of  three-fourths  of  his  indebtedness 
would  assent  and  join  in  a  release.  Plaintiffs,  on  being  applied  to  to 
assent  to  the  compromise  and  sign  the  composition  deed,  refused,  on  the 
ground  that  they  would  thereby  release  the  firm.  Upon  being  as. 
eured  by  B.  that  he  was  only  a  special  partner,  plaintiffs  consented  to 
transfer  the  individual  claim  to  R.,  with  the  understanding  that  he 
should  execute  the  deed  and  release  as  creditor,  holding  any  dividends 
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received  in  trust  for  them.  B.,  by  the  partnership  agreement,  was  ft 
special  partner,  but,  by  reason  of  irregularity  in  the  proceedings,  he  had 
incurred  the  liability  of  general  partner,  which  fact  he  knew  at  the 
time,  but  did  not  disclose  to  plaintiffs.  The  proposed  compromise  agree- 
ment  was  carried  out.  Held,  that  the  .case  did  not  fall  within  the  rule 
prohibiting  a  creditor,  who  is  a  party  to  a  composition  deed,  or  who  as- 
sents thereto,  from  reserving  a  portion  of  his  claim  from  the  operation  of 
the  compromise,  or  stipulating  for  a  secret  advantage  over  the  other 
creditors  ;  and  that  the  compromise  agreement  was  no  defense  and  did 
not  discharge  B. 

(Argued  October  26, 1885 ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  15,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  a  trial  with- 
out a  jury. 

This  action  was  upon  three  bills  of  exchange  payable  to  the 
order  of  plaintiff's  firm,  drawn  upon  the  firm  of  Hamilton, 
Nephew  &  Co.,  of  which  firm  defendants  were  the  individual 
members,  and  accepted  by  that  firm. 

The  defendants  set  up  by  supplemental  answer  in  substance 
that  after  the  commencement  of  the  action  the  defendant 
Black  proposed  to  his  creditors  that  if  a  majority  of  their 
number,  representing  at  least  three-fourths  of  the  claims 
against  him  of  $100  and  upward,  would  assent  and  would 
release  him  from  their  claims  respectively,  he  would  convey  his 
property  to  trustees,  the  avails  thereof  to  be  proportionally 
applied  in  payment  of  the  claims  of  the  creditors  so  releasing; 
that  plaintiffs  held  a  note  against  Black,  as  well  as  the  accept- 
ances in  suit,  and  to  induce  his  other  creditors  to  accept  his 
proposition  and  to  procure  for  themselves  an  advantage,  they 
represented  that  they  would  accept  the  proposition  and  enter 
into  the  arrangement ;  that-in  fulfillment  of  the  arrangement, 
and  the  requisite  number  of  creditors  having  signed  the  com- 
promise agreement  and  release,  Black  transferred  his  property 
to  trustees ;  that  in  violation  of  their  agreement  and  of  the 
rights  of  other  creditors,  plaintiffs  procured  one  Ritchie  to 
execute  the  agreement,  ostensibly  as  owner  of  the  note,  bat  in 
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fact  as  agent  of  plaintiffs,  with  the  intent  to  bring  the  note 
within  the  compromise  and  obtain  the  benefits  thereof,  so  far 
as  said  note  was  concerned,  but  withhold  the  claims  in- suit, 
etc. 

The  contention  was  simply  as  to  such  defense ;  the  facts 
pertinent  thereto  are  stated  in  the  opinion. 

William  J.  Hardy  for  appellants.  The  one  who  con- 
trols or  has  a  right  to  deal  with  the  debt  is  the  cred- 
itor. (In  re  Petrie,  L.  R.,  3  Ch.  232.)  Where  creditors 
enter  into  an  arrangement  with  a  debtor  whereby  they  accept 
a  portion  of  their  respective  claims  in  satisfaction,  and  agree  to 
forbear  as  to  the  balance,  then  the  several  creditors  are  required 
to  act  with  the  utmost  good  faith  toward  each  other,  to  bring 
into  the  arrangement  all  the  claims  they  have  against  the 
debtor,  and  not  to  withhold  any  claim  with  a  view  of  afterward 
maintaining  an  action  upon  it,  or  otherwise  procuring  for  them- 
selves a  benefit  not  equally  enjoyed  by  their  fellow  creditors. 
(Russell  v.  Rogers^  10  Wend.  475 ;   Van  Brunt  v.  Van  Brunt, 

3  Edw.  Ch.  14 ;  Holmes  v.  Viner,  1  Esp.  131 ;  L.  R,  15  Ch. 
502 ;  Britton  v.  Hughes,  id.  488 ;  Knight  v.  Hunt,  3  id.  310 ; 
Bissett  v.  Burgess,  23  Beav.  278 ;  Chemical  Bk.  v.  Kohner, 
85  N.  Y.  189  ;  Oilmour  v.  Thompson,  6  Daly,  95 ;  Smith  v. 
Salomon,  7  id.  216;  Fowler  v.  Perrin,  16  Up.  Can,  Com. 
Pleas,  258;  Story's  Eq.  Jnr.,  §379  ;  Holmes  v.  Miner,  1  Esp. 
131;  Fawcett  v.  Gee,  3  Anstr.  914;  Ex  parte  Sadler,  15 
Ves.  58.)  If  a  creditor,  by  undertaking  to  discharge  a  debtor, 
induces  any  other  creditor  to  accept  a  composition,  he  cannot 
afterward  enforce  his  claim.  (  Wood  v.  Roberts,  2  Stark.  417 ; 
Fawcett  v.  Gee,  3  Anstr.  914;  Margettson  v.  Aitkin,. %  C.  & 
P.  338;  Britton  v.  Hughes,  5  Bing.  460;  Forbes  v.  Limond, 

4  De  G.,  M.  &  G.  315 ;  Ex  parte  Sadler,  15  Ves.  56 ;  Jolly  v. 
Wallace,  3  Esp.  228  ;  Kitchin  v.  Hawkins,  12  Jur.   [N.  S/| 

928  ;  Butler  v.  Rhodes,  1  Esp.  236 ;  Oheeseborough  v.  Wright, 
28  Beav.   283;   Re  Baler's  Trust,  40  L.  J.  Ch.  144;  Field 
v.  Donoughmore,  1  Drury  &  W.  228;  2  id.  630 ; ..  Spottiswood 
Sickels  —  Vol.  LV.  67 
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v.  Stockdale,  Coop.  102.)  The  liability  of  the  principal  de- 
pends upon  the  act  done,  and  hot  merely  upon  the  form 
in  which  it.  is  executed.  (Story,  152,  270,  450;  Sherman 
v.  Smith,  42  How.  198 ;  Ford  v.  Williams,  21  How.  [U.  S.] 
287;  Rose  v.  U.  S.  Tel.  Cb.,24  How.  811;  Trueman  v.  Lo- 
der,  11  A.  &  E.  594;  Coleman  v.  Bk.  of  Elmira,  53  N.  Y. 
392  ;  Rim  v.  Norton,  4  Cal.  358 ;  Mech.  Bk.  v.  Bk.  of  Col- 
umbia, 5  Wheat.  337;  HuJbert  v.  Border,  6  Whart.  92; 
Evans  v.  Wells,  22  Wend.  335  ;  Eawley  v.  Beverly,  6  Scott 
N*.  R.  837.)  It  is  no  answer  that  the  defendant  is  in  the 
wrong ;  it  is  not  a  case  of  par  delicto,  nor  one  in  which  the 
mere  individual  rights  of  the  parties  to  the  action  are  alone 
to  be  considered.  {Cecil  v.  Plaistow,  1  Anstr.  202 ;  Lewis 
v.  Jones,  6  Dowl  &  Ryl.  567 ;  Mawson  v.  Stock,  6  Ves. 
Jr.  309 ;  Jackman  v.  Mitchell,  13  id.  581 ;  Natch  v.  Hatch, 
9  Ves.  292;  Story's  E<j.  Jur.,  §  379;  Alsager  v.  Spauld- 
ing,  4  Bing.  N.  O.407;  Cockshott  v.  Bennett,  2  T.  R.  763; 
Stock  v.  Mawson,  IB.  &  P.  286 ;  Smith  v.  Bromley,  Doug. 
696,  n.  3 ;  Turner  v.  Boole,  Dowl.  &  Ryl.  N.  P.  C.  27  ;  Horton 
v.  Riley,  11  M.  &  W.  492  ;  Smith  v.  Cuff,  6  M.  &  S.  160; 
CuUingworth  v.  Loyd,  2  Beav  385 ;  Story's  Eq.  Jur.,  §  379.) 
The  terms  of  the  deed  being  plain  and  particular,  the  parties 
to  it  cannot  invoke  the  statute  either  in  aid  or  in  derogation  of 
their  covenants.  {Fowler  v.  Perrin,  16  Up.  Can.  Com.  PL 
258 ;  Kitchin  v.  Hawkins,  12  Jur.  [N.  S.]  928.) 

John  B.  Whiting  for  respondents.  The  ground  on  which  it 
is  a  fraud  for  one  creditor  to  prove  part  of  his  claim  under  the 
composition  and  release,  and  hold  part  as  a  distinct  claim 
against  the  debtor,  is  either  because  he  has  made  a  prior  agree- 
ment with  his  fellow  creditors  to  sign  the  release  and  accept 
the  composition  as  a  compromise  in  full,  or  because  by  his 
name  appearing  on  the  release  he  is  regarded  as  holding  him- 
self out  to  others  as  having  accepted  the  proposition.  {Bus- 
sell  v.  Roders,  15  Wend.  351;  Leicester  v.  Rose,  4  East,  372; 
Story's  Eq.  Jur.,  §  379.)  A  release  will  not  be  held  to  include 
claims  not  intended  to  be  covered  by  it.     {Post  v.  JStna  Ins. 
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Co.,  43  Barb.  351  ;  liich  v.  Lord,  IS  Pick.  322  \  Lyall  v. 
Edwards,  6  Hurlst.  &  N.  337.)  To  release  joint  debtors  by  re- 
leasing one,  there  must  be  a  technical  release  nnder  seal. 
(Rogers  v.  Stoddart,  7  Johns.  208 ;  Catskill  Bk.  v.  Messenger, 
9  Cow.  37;  Matthews  v.  C.  Mfg.  Co.,  7Kobt.  711 ;  Brown  v. 
Fitehugh,  1  Hill,  185;  Hoffman  v.  Dunlop,  1  Barb.  185; 
Code,  §  1204:.)  Even  if  it  were  a  fact  that  Ritchie  executed  the 
release  as  agent  of  the  plaintiffs,  the  acceptances  in  suit  would 
not  have  been  discharged  thereby,  and  the  agency  could  not  be 
shown  by  parol.  (Briggsv.  Part/ridge,  64  N.  Y.  357;  Shafer 
v.  Henhel,  75  id.  378 ;  Eoans  v.  Wells,  22  Wend.  335 ;  Mer- 
chants' Bk.  v.  Eayesy  7  Hun,  530.) 

Andrews,  J.  The  plaintiffs  did  not  sign  the  release  of 
January  30,  1879,  nor  did  they  enter  into  any  agreement  with 
Black,  or  his  other  creditors,  to  accept  a  composition  upon  their 
demand  against  Hamilton,  Nephew  &  Co.  When  Black  ap- 
plied to  them  to  assent  to  the  compromise  and  sign  the  compo- 
sition deed,  they  refused  on  the  ground  that  they  would  thereby 
release  Hamilton,  Nephew  &  Co.,  on  the  acceptances.  It  was 
not  until  they  were  assured  by  Black  that  he  was  a  special 
partner  only  in  the  firm  of  Hamilton',  Nephew  &  Co.,  and 
therefore  not  personally  liable  on  the  acceptances,  that  they 
consented  to  transfer  to  Ritchie  the  individual  note  of  Black, 
with  the  understanding  that  he  should  sign  the  deed  and  ex- 
ecute the  release  as  creditor,  by  virtue  of  such  transfer,  but 
under  an  agreement  with  the  plaintiffs  to  hold  any  dividends, 
received  on  account  of  the  note,  iu  trust  for  them.  The  plain- 
tiffs acted  with  extreme  caution.  The  suit  on  the  acceptances 
was  then  pending.  There  is  not  the  slightest  ground  for  ques- 
tioning their  good  faith,  nor  is  there  any  reasonable  doubt  that 
they  relied  upon  the  representation  of  Black  that  he  was  a 
special  partner  only  in  the  firm  of  Hamilton,  Nephew  &  Co. 
In  fact  Black  by  the  partnership  arrangement  was  a  special 
partner,  but  by  reason  of  some  irregularity  in  the  proceedings 
he  had  incurred  the  liability  of  general  partner,  which  fact  it 
is  found  he  knew,  but  did  not  disclose  to  the  plaintiffs. 
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The  defendants,  for  defense  to  this  action,  invoked  the  well- 
established  principle  that  a  creditor  who  is  a  party  to  a  com- 
position between  a  debtor  and  his  creditors,  or  who  assents 
thereto,  is  not  permitted  to  make  a  secret  reservation  of  a  part 
of  his  claim,  from  the  operation  of  the  compromise,  or  stipu- 
late for  a  secret  advantage  over  the  other  creditors.  The  law 
exacts  of  all  the  parties  to  a  composition  the  most  scrupulous 
good  faith.  It  enforces  a  wholesome  morality  and  inculcates 
the  principles  of  honest  and  fair  dealing,  by  defeating  any  ad- 
vantage attempted  to  be  gained,  either  by  working  upon  the 
necessities  of  the  debtor,  or  by  colluding  with  him.  It  will  not 
permit  a  part  of  debt  withheld  from  the  arrangement,  to  be  en- 
forced, and  it  will  compel  the  cancellation  of  securities,  received 
in  violation  of  the  principle  of  equality.  (Russell  v.  Rogers, 
15  Wend.  351 ;  Leicester  v.  Rose,  4  East,  372 ;  Alsager  v. 
Spalding,  4  Bing.  N.  C.  407 ;  Horton  v.  Rileij,  11  M.  &  W. 
492.)  The  doctrine  is  based  upon  public  policy,  and  the  prin- 
ciples of  commercial  honor,  and  we  should  be  very  unwilling 
to  weaken  it  by  nice  distinctions.  But  to  apply  it  in  this  case 
would  make  it  a  cover  for  fraud.  The  plaintiffs  did  not  intend 
to  reserve  any  claim  against  Black,  nor  did  they  stipulate  for 
any  secret  advantage.  They  were  by  his  fraud  induced  to 
believe  that  he  was  not  personally  liable  on  the  acceptances. 
This  is  not  found  in  express  terms,  but  is  clearly  inferable 
from  the  findings  made,  and  will  be  assumed  in  support  of  the 
judgment.  They  made  no  representations  to  the  other  credit- 
ors. They  did  not  sign  the  deed,  and  no  oral  representations 
are  pretended.  The  signature  of  Ritchie  was  at  most  a  repre- 
sentation that  his  claim,  whatever  it  was,  was  released,  and 
the  only  claim  he  had  was  upon  the  individual  note  of  Black. 
The  other  creditors  are  not  here  complaining.  The  defense  is 
made  in  behalf  of  Black  who  is  seeking  to  take  advantage 
of  his  own  fraud,  and  of  his  copartners,  who  were  in  no  way 
connected  with  the  compromise. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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James  L.  Sharp,  Respondent,  v.   David  J.  Hutchinson, 


Impleaded,  etc.,  Appellant.  100 


Where,  because  of  a  failure  to  comply  with  the  provisions  of  the  statute  in 
reference  to  limited  partnerships,  a  special  partner  has  become  liable  for 
the  firm  debts,  the  same  as  if  he  was  a  general  partner,  in  an  action 
against  the  members  of  the  firm  upon  a  partnership  debt,  it  is  not  neces- 
sary for  plaintiff  to  allege  in  his  complaint  the  attempt  to  form  a  limited 
copartnership,  and  the  special  defects  which  rendered  the  special  partner 
liable ;  it  is  sufficient  to  charge  him  as  a  general  partner,  and  upon  the 
trial  to  show  that,  as  to  creditors,  he  is  such. 

(Argued  October  26, 1885 ;  decided  November  24,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  19,  1883, 
which  reversed  a  judgment  in  favor  of  defendant  Hutchinson, 
entered  upon  an  order  dismissing  the  complaint  as  to  him  on 
trial.     (Reported  below,  17  J.  &  S.  50.) 

The  nature  of  the  action  and  the  material  facts  are  6tated  in 
the  opinion. 

George  H.  Forster  for  appellant.  When  the  certificate  of 
partnership  offered  by  the  plaintiff  was  received  in  evidence  the 
whole  certificate  was  properly  taken  together,  which  showed 
that  Hutchinson  became  a  special  partner  only.  {Hopkins  v. 
Smith,  11  Johns.  161 ;  Ilalliday  v.  McDougall,  20  Wend.  81 ; 
Smith  v.  Griffith,  3  Hill,  333 ;  Burnett  v.  Snyder,  76  N.  Y.' 
344.)  The  Code  requires  of  a  plaintiff  that  his  complaint  shall 
contain  a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action.  The  plaintiff  was  permitted  to  prove 
each  and  every  fact  contained  in  his  complaint.  That  was  all 
he  could  be  permitted  to  prove  against  defendant's  objection. 
{Mann  v.  Morewood,  5  Sandf.  557;  Lieman  v.  Lincoln,  2 
Duer,  670;  Bilsenv.  Zibby,  44  N.  Y.  Super.  Ct.  12;  Moak's 
Van  Santv.  PL  12 ;  Allen  v.  Patterson,  7  N.  Y.  478 ;  Wright  v. 
Hooker,  10  id.  59 ;  Hudson  v.  Swam,,  83  id.  552 ;  Southwick 
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v.  First  Nat.  Bank,  84  id.  428  ;  Cook  v.  Warren,  88  id.  40; 
Fuller  v.  Lewis,  3  Abb.  Pr.  383 ;  Durant  v.  Abendroth,  97 
N.  Y.  132.)  Under  the  law  as  it  has  been  since  1852  the 
complaint  most  state  every  fact,  which  the  plaintiff  must  prove 
to  enable  him  to  maintain  his  action,  and  which  the  defendant 
has  a  right  to  controvert  in  his  answer.  ( Allen  v.  Patterson, 
7  N.  Y.  478  ;  Wright  v.  Hooker,  10  id.  59 ;  Hudson  v.  Swan, 
83  id.  552 ;  Southwick  v.  First  Nat.  Bank,  84  id.  428 ;  Cook 
v.  Warren,  88  id.  40 ;  Fuller  v.  Lewis,  3  Abb.  Pr.  383 ;  Mann 
v.  Morewood,  5  Sandf .  564 ;  Moak's  Van  Santv.  PI.  173 ;  Lie- 
man  v.  Lincoln,  2  Duer,  671 ;  Adams  v.  Mayor,  etc.,  4  id.  306.) 

Roderick  Robertsons  for  respondent.  A  special  copartner- 
ship is  a  creature  of  statute,  and  as  the  statute  was  enacted  for 
the  benefit  of  the  would-be  special  partner  the  latter  is  held  to 
a  strict  compliance  with  the  statutory  provisions  as  a  condition 
of  his  exemption  from  liability  as  a  general  partner.  {Durant 
v.  Abendroth,  97  N.  Y.  132 ;  Haviland  v.  Chase,  39  Barb.  283 ; 
Pars,  on  Part.  535,  582;  Hogg  v.  Ellis,  8  How.  Pr.  470.) 
The  plaintiff  had  a  right  to  show  that  defendants  had  not  com- 
plied with  the  requirements  of  the  statute  governing  the  pro- 
cedure necessary  to  be  observed  in  order  to  effect  the  creation 
of  a  special  copartnership.  {Andrews  v.  Schote,  10  JBarr,  51; 
Van  Dyke  v.  Rasskam,  67  Penn.  St.  333  ;  Pierce  v.  Bryant, 
5  Allen,  91 ;  Durant  v.  Abendroth,  97  N.  Y.  132;  Haviland 
v.  Chase,  39  Barb.  283.)  Plaintiff  had  a  right  to  know  whether 
or  not  the  would-be  special  partner  had  paid  in  his  special 
capital.  {Madison  Co.  Bk.  v.  Oould,  5  Hill,  309.)  The  cer- 
tificate and  affidavit  must  be  strictly  truthful.  {Durant  v. 
Abendroth,  97  N.  Y.  132 ;  Haviland  v.  Chase,  39  Barb.  283; 
69  K  Y.  148 ;  Van  Ingen  v.  Whitman,  62  Barb.  518 ;  Stone  v. 
De  Puga,  4  Sandf.  681.) 

Earl,  J.  In  April,  1880,  the  defendants  attempted  to  form 
a  limited  copartnership  for  the  purpose  of  carrying  on  business 
in  the  city  of  New  York  under  the  firm  name  of  Hogg  &  Pat- 
terson, the  defendant  Hutchinson  being  the  special  partner. 
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Thereafter  the  plaintiff  sold  the  firm  certain  goods,  and  this 
action  was  brought  against  all  the  members  of  the  firm  to  re- 
cover the  price  of  such  goods.  The  defendant  Hutchinson 
alone  defended,  setting  up  as  his  answer  the  formation  of  the 
limited  copartnership,  and  claiming  exemption  from  liability 
under  the  statute  as  a  special  partner. 

The  plaintiff  in  his  complaint  alleged  a  cause  of  action  against 
the  defendants  as  copartners,  making  no  mention  of  the  attempt 
to  form  a  limited  copartnership ;  and  upon  the  trial  he  proved 
the  sale  of  the  goods  to  the  firm,  and  then  introduced  in  evi- 
dence the  certificate  and  papers  filed  for  the  formation  of  the 
limited  copartnership,  from  which  it  appeared  that  Hutchinson 
contributed  to  the  capital  of  the  firm  $10,000 ;  and  then  he 
offered  to  prove  that  he  in  fact  contributed  only  $8,000.  Upon 
the  objection  of  Hutchinson's  counsel  this  proof  was  rejected 
on  the  6ole  ground  that  it  was  not  within  the  issue.  The 
view  of  the  trial  judge  was  that  the  complaint,  instead  of  treat 
ing  Hutchinson  as  a  mere  general  partner,  should  have  been 
based  upon  the  statute  alleging  the  special  defects  in  the  for- 
mation of  the  limited  copartnership. 

In  this  there  was  error.  If  the  proof  had  been  received  it 
would  have  shown  that  Hutchinson  never  in  fact  became  a 
special  partner,  but  that  he  was  from  the  beginning  a  general 
partner,  and  liable  as  such.  (2  B.  S.,  chap.  4,  tit.  1,  §  8.)  The 
cause  of  action  against  him  was  not  based  upon  the  statute, 
but  upon  his  common-law  liability  as  a  general  partner,  and 
hence  it  was  proper,  in  setting  forth  in  the  complaint  the  facts 
constituting  plaintiff's  cause  of  action,  to  charge  him  as  a  gen- 
eral partner,  and  then  up6n  the  trial  to  show  that  he  was  such 
by  any  competent  proof. 

The  General  Term  was,  therefore,  right  in  reversing  the 
judgment  of  the  Special  Term,  and  its  order  should  be  affirmed 
and  judgment  absolute  ordered  for  the  plaintiff,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Adalike  R.  Edington,  Executrix,  etc.,  et  al.,  Appellants,  v. 
The  Mtna  Life  Insurance  Company,  Respondent. 

In  two  applications  for  policies  of  insurance  upon  the  life  of  D.,  in  answer  to 
questions  as  to  whether  any  other  application  for  insurance  had  been  made 
by  the  applicant,  and  if  so  with  what  result,  the  answer  was  "  Yes,  and 
always  successful/'  and  "  Yes,  accepted."  By  the  policies  the  answers 
were  made  part  of  the  contract,  and  if  false,  invalidated  the  same.  In 
an  action  upon  the  policies,  defendant  proved  that  prior  to  the  applica- 
tions in  question  D.  applied  for  a  policy  to  the  agent  of  another  com- 
pany, authorized  to  receive  it,  his  application  was  submitted  to  a  medical 
examiner  of  the  company,  who  had  attended  upon  D.  professionally ; 
he  declined  to  pass  him,  on  the  ground  that  he  was  not  insurable.  Of 
this  fact  D.  was  advised  by  the  agent.  Held,  that  the  delivery  of  the 
application  to  the  agent  constituted  and  completed  the  application  for 
insurance;  and,  as  there  had  been  an  unsuccessful  application,  the  answers 
were  false  and  vitiated  the  policies. 

(Argued  October  26,  1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  the  second  Tuesday  of  June,  1883,  which  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  a  verdict  di- 
rected by  the  court,  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

This  action  was  upon  two  policies  of  insurance  issued  by 
defendant,  October  18,  1870,  upon  the  life  of  Wilbur  F. 
Diefendorf,  and  by  him  assigned  to  plaintiffs. 

The  case  is  reported  on  a  former  appeal  in  77  N.  T.  564. 
By  the  terms  of  each  policy  the  proposal,  answers  and  state- 
ments in  the  application  therefor  ard  made  part  of  the  contract, 
and  it  is  declared  that  "  if  they  shall  be  found  in  any  respect 
false  or  fraudulent,  then  the  policy  shall  be  null  and  void." 
A  similar  provision  is  also  contained  in  each  application.  In 
each  application  is  the  following  question :  "  Has  any  applica- 
tion been  made  to  this  or  any  other  company  for  assurance  on 
the  life  of  the  party  ?  If  so,  with  what  result  ? "  In  one  appli- 
cation the  answer  is,  "  Yes,  and  always  successful."  In  the 
other,  "  Yes,  accepted."   It  appeared  on  the  trial,  that  in  1863, 
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Diefendorf  applied  for  a  policy  to  oue  Windsor,  who  was 
agent  of  another  insurance  company,  and  who  was  authorized 
to  receive  applications  for  insurance.  Said  agent  gave  to 
Diefendorf  a  blank  application  for  a  policy,  which  he  filled 
up,  signed  and  delivered  to  the  agent,  who  handed  it  to  the 
.medical  examiner  of  the  company.  Said  examiner  had  pre- 
viously attended  Diefendorf  professionally,  and  he  stated  to 
the  agent  that  he  could  not  pass  the  applicant,  that  he  was  not 
insurable,  and  an  examination  would  be  a  farce.  The  agent 
communicated  this  conversation  to  Diefendorf,  and  he  destroyed 
the  application. 

F.  0.  Mason  for  appellants.  The  information  acquired  by 
a  physician  while  treating  a  patient,  necessary  to  enable  the 
witness  to  prescribe,  he  is  forbidden  by  statute  to  dis- 
close. (Code  of  Civ.  Pro.,  §  834  ;  GraMan  v.  Met.  L.  Ins.  Co., 
80  N.  Y.  281 ;  Edington  v.  Mut.  L.  Ins.  Co.  ,67  id.  1S5  ;  DiU 
leber  v.  Home  L.  Ins.  Co.,  69  id.  256  ;  Cohn  v.  Cont  L.  Ins. 
Co.,  id.  300 ;  Sloan  v.  N.  T.  C.  cfe  H.  E.  R.  R.  Co.,  45  id. 
125  ;  Edington  v.  jEtna  L.  Ins.  Co.,  77  id.  569.)  The  bald 
declarations  of  Diefendorf  made,  so  far  as  the  case  shows, 
after  one  or  both  policies  were  issued,  testified  to  by  Rapleo, 
were  erroneously  excluded.  (Swift  v.  Mass.  Mut.  L.  Ins.  Co., 
27  N.  Y.  282 ;  Edington,  v.  Mut.  L.  Ins.  Co.,  67  id.  185.)  The 
court  at  General  Term  erred  in  holding  that  Diefendorf  made 
an.  application  for  a  policy  of  life  insurance  to  the  Mutual 
Benefit  Life  Insurance  Company  of  New  Jersey  which  was  re- 
fused prior  to  the  date  of  the  policies  in  suit.  (13  Hun,  554 ; 
Edington  v.  JEtna  L.  Ins.  Co.,  id.  543.)  The  omission  to  state 
matter  not  called  for  by  any  specific  or  general  question  would 
not  be  a  concealment  and  would  not  affect  the  validity  of  the 
policy.  (Rawles  v.  Am.  Mut.  Ins.  Co.,  27  N.  Y.  282  ;  Mai- 
lory  v.  Travellers'  Ins.  Co.,  47  id.  52.) 

John  Gillette,  Jr.,  for  respondent.     A  physician  may  give  in 
evidence  facts  in  regard  to  a  patient  not  acquired  or  discovered 
while  attending  him  in  a  professional  capacity,  or  that  were  not 
Sickels — Vol.  LV.  68 
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necessary  to  treat  him.  (Code,  §  834 ;  Orattan  v.  Met.  L.  Ins. 
Co.,  80  N.  Y.  295 ;  Staintan  v.  Parker,  19  Hun,  55;  An- 
drews v.  Mills,  MS.  of  Hardin,  J.;  Crosby  v.  Day,  81 
N.  T.  212.)  The  court  properly  received  the  opinions  of  the 
medical  witnesses  as  to  the  physical  condition  of  the  assured, 
as  to  whether  he  was  at  the  time  of  the  procuring  of  the  in- 
surance a  healthy  man,  founded  on  either  the  knowledge  of 
the  witnesses  of  the  assured,  or  from  the  facts  testified  to  by 
other  witnesses,  none  of  the  witnesses  being  disqualified  by 
reason  of  having  been  at  any  time  his  attending  physician. 
(77  N.  Y.  566,*  567;  1  Phillips'  Ev.  [4th  ed.]  777-781;  1 
Greenl.  Ev.,  §  440.)  The  court  properly  allowed  several  of 
the  witnesses  of  the  defendant  to  give  in  evidence  the  state- 
ments made  by  Diefendorf  to  them  as  to  his  diseases,  health 
and  physical  condition  before  the  policies  were  issued.  {Swift 
v.  Mass.  Mut.  Ins.  Co.,  63  N.  Y.  186 ;  Edington  v.  Mut.  L 
Ins.  Co.,  67  id.  185.) 

Finch,  J.  The  judgment  in  favor  of  the  defendant  has 
been  affirmed  by  the  General  Term  upon  the  ground  that  one 
defense  pleaded  was  established  without  contradiction,  and 
formed  a  complete  bar  to  the  plaintiffs'  recovery.  Upon  a 
previous  appeal  to  this  court,  and  on  the  same  state  of  facts  as 
it  respects  the  defense  referred  to,  that  result  was  reached, 
although  a  majority  of  the  court  placed  their  concurrence  upon 
a  different  ground.  (77  N.  Y.  564.)  Undoubtedly  the  appel- 
lants had  the  right  to  deem  the  question  open  in  this  court,  and 
seek  to  convince  us  that  the  doctrine  of  the  prevailing  opinion 
was  incorrect.  But  we  are  not  convinced.  Windsor  was  the 
agent  of  the  Mutual  Benefit  Insurance  Company,  and  as  such 
agent  was  authorized  to  receive  applications  for  insurance ;  he 
was  furnished  with  blank  forms,  which,  when  filled  out  and 
signed  by  the  applicant  and  delivered  to  the  agent,  constituted 
and  completed  the  application  for  insurance.  Every  thing  that 
followed  the  application  was  an  element  of  its  result.  Such  an 
application  Diefendorf  signed  and  delivered  to  the  agent 
When  that  was  done  he  had  made  an  application  to  the  Mutual 
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Benefit  Company,  for  insurance.  No  other  act  of  his  was  needed. 
What  the  company  through  its  officers  and  agents  might  do  or 
omit  to  do  with  it  constituted  the  result  of  the  application,  as 
to  which  a  truthful  answer  was  required.  A  false  answer  was 
given.  The  application  was  made  and  was  not  successful.  If 
the  truth  had  been  told  the  present  policy  would  never  have 
been  issued.  The  test  is,  not  whether  Windsor  or  the  medical 
examiner  had  authority  to  finally  reject  the  application.  If 
they  were  utterly  without  authority  to  dispose  of  it,  and  so  the 
company  never  acted  upon  it,  at  least  there  was  an  application 
to  the  company  which  was  not  successful  and  did  not  end  in 
an  accepted  insurance.  Our  present  consideration  of  the  ques- 
tion leads  us  to  an  approval  of  the  views  expressed  on  the 
former  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danfobth,  J;,  not  sitting. 

Judgment  affirmed. 


Elizabeth   Ann  Shutts,  Respondent,  v.    German  Fingar, 

Appellant. 

No  cause  of  action  arises  against  an  indorser  of  a  promissory  note  payable 
upon  demand,  with  interest,  until  after  actual  demand,  and  until  such 
demand  the  statute  of  limitations  does  not  begin  to  run  as  against  the 
indorser. 

In  order  to  hold  the  indorser,  however,  it  must  appear  that  a  demand  was 
made  of  the  maker,  or  if  more  than  one,  and  the  note  is  not  a  partner- 
ship one,  of  each  of  the  makers,  upon  a  subsisting  obligation ;  so  that 
the  holder  upon  payment  by  the  indorser  may  deliver  to  him  the  note 
unimpaired  by  any  act  or  omission  on  his  part  subsequent  to  the  contract 
of  indorsement. 

Where,  therefore,  the  holder  omits  to  make  a  demand  until  the  liability  of 
the  maker,  or  one  of  several  makers,  has  been  discharged  by  the  running 
of  the  statute,  the  indorser  is  thereby  discharged. 

Trimble  v.  Thome  (16  Johns.  152),  WeUs  v.  Mann  (45  N.  T.  327),  distin- 
guished. 

(Argued  October  27,  1885;  decided  November  24, 1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  July  2,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  action  was  brought  against  defendant  as  indorser  of  a 
joint  and  several  promissory  note  dated  March  19,  1866,  for 
$500,  payable  on  demand,  with  interest,  made  by  Jacob  Kiver, 
James  Ham  and  Norman  Niver. 

Defendant  became  the  owner  of  the  note  soon  after  its  exe- 
cution ;  he  indorsed  and  transferred  it  in  April,  1868.  Plain- 
tiff became  the  owner  in  1869.  Interest  was  regularly  paid 
upon  it  by  Jacob  Niver,  one  of  the  makers,  up  to  April,  1875. 
In  1876  said  Jacob  Niver  died.  In  March,  1877,  plaintiff 
presented  the  note  to  the  administratrix  of  the  estate  of  said 
deceased  maker  and  demanded  payment,  and  on  the  same  day 
demanded  payment  of  the  other  makers,  which  was  refused, 
and  defendant  was  notified  of  such  presentment,  demand  and 
non-payment.  No  demand  was  made  prior  to  that  time.  The 
makers  of  the  note  were  not  copartners. 

John  B.  Whitbeck  for  appellant.  Negotiable  paper,  pay- 
able  on  demand,  matures  at  once,  and  to  hold  an  indorser, 
demand  and  notice  must  take  place  within  a  reasonable  time. 
(Furman  v.  Suekin,  2  Gaines,  369 ;  Kendrick  v.  Judah,  1 
Johns.  319 ;  Loses  v.  Dukin,  7  id.  70;  Loomis  v.  Pulver,  9 
id.  244 ;  Sice  v.  Cunningham,  1  Cow.  397.)  Such  a  note  as 
the  one  in  suit  is  due  forthwith,  and  the  statute  begins  to  run 
immediately  from  its  date.  (Herriek  v.  Woolverton,  41  N.  T. 
581 ;  Wheeler  v.  Warner,  47  id.  518  ;  DeLavaUeUe  v.  Wendt, 
75  id.  579 ;  Rowland  v.  Edmund*,  24  id.  307 ;  Grim  v. 
Starkweather \  88  id.  339.)  A  bill  or  note  does  not  lose  its 
negotiable  character  by  being  dishonored,  and  the  indorsement, 
although  made  after  dishonor,  follows  the  nature  of  the  original 
contract.  {Leavitt  v.  Putnam,  3  Comst.  494.)  In  such  case 
the  note  cannot  be  presented  at  maturity  by  the  indorsee,  and 
the  contract  of  the  indorser  then  is  to  pay  on  demand  of  the 
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maker,  his  neglect  or  refusal  to  pay,  and  notice  to  tho  indorser 
within  a  reasonable  time  after  the  transfer.  It  is  a  note  pay- 
able on  demand.  (Berry  v.  Robinson,  9  Johns.  121;  Van 
Hoesen  v.  Van  Alstyne,  3  Wend.  75 ;  Grant  v.  Strutzel,  36 
Am.  Cas.  250 ;  Thidman  v.  Greble,  id.  267.)  Upon  a  promis- 
sory note,  payable  on  demand,  the  statute  of  limitations  begins 
to  run  from  the  date  and  not  from  the  time  of  the  demand  of 
payment.  (Hirst  v.  Brooks,  50  Barb.  334 ;  Edwards  on  Bills 
and  Notes  [3d  ecL],  §  774 ;  Bartholomew  v.  Seaman,25  Hun,  69.) 

Samuel  Edwards  for  respondent.  The  note'was  a  continu- 
ing security,  from  which  the  defendant,  as  indorser,  was  not 
discharged  by  reason  of  the  omission  of  the  plaintiff  to  make 
an  earlier  demand.  (Merritt  y.  Todd,  23  N.  Y.  28 ;  Payne 
v.  Gardiner,  29  id.  146  ;  Herrick  v.  Woolverton,  41  id.  587 ; 
Pardee  v.  Fish,  60  id.  265 ;  Parker  v.  Stroud,  93  id.  379.) 

Ruger,  Oh.  J.  Wo  think  the  court  below  erred  in  apply- 
ing the  doctrine  of  Merritt  v.  Todd  (23  N.  Y.  29)  to  the 
facts  of  this  case,  and  that  its  true  solution  is  to  be  found  in 
the  rules  prescribing  the  duties  and  obligations  of  a  creditor  to 
his  surety.  This  court,  in  the  case  of  Parker  v.  Stroud  (98 
N.  Y.  379),  following  Merritt  v.  Todd,  expressly  reserved 
from  the  effect  of  the  decision,  the  question  as  to  the  liability 
of  the  indorser,  when  the  maker  had  been  released  from  lia- 
bility, by  the  laches  of  the  holder.  The  doctrine  of  Merritt 
v.  Todd  has  been  so  long  acquiesced  in,  and  has  been  followed 
and  approved  in  so  many  cases,  that  it  would  be  impolitic  now 
to  permit  the  rule  there  laid  down  to  be  questioned  or  dis- 
turbed, and  it  must,  therefore,  be  considered  as  settled  law  in 
this  State  that  a  note  payable  on  demand,  with  interest,  is  a 
continuing  security,  and  no  cause  of  action  arises  thereon 
against  an  indorser  until  after  actual  demand. 

The  defendant  is  here  sued  as  indorser  of  a  demand  note, 
dated  March  19,  1866,  made  by  Jacob  Niver,  James  Ham  and 
Norman  Niver,  payable,  with  interest,  to  Francis  O'Coner  or 
bearer.     The  defendant    afterward    became  the   owner  and 
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holder  of  the  note,  and  in  April,  1868,  transferred  it  to  one 
Potts,  and  at  the  request  of  Potts  then  indorsed  it.  Potts  held 
the  note  about  one  year,  when  he  sold  it  to  the  plaintiff,  who 
has  ever  since  remained  its  owner.  Jacob  Niver  paid  interest 
on  the  note  annually  until  March,  1875,  since  when  no  pay- 
ments have  been  made  thereon.  Jacob  Niver  died  in  1870, 
and  administrators  of  his  estate  were  then  appointed.  In 
March,  1877,  the  plaintiff,  after  demanding  payment  of  the 
note  of  the  makers,  James  Ham  and  Norman  Niver,  and  also 
of  the  personal  representatives  of  Jacob  Niver,  and  failing  to 
collect  it,  notified  the  defendant  of  the  fact  and  of  his  intention 
to  hold  him  for  its  payment,  and  thereupon  commenced  this 
action  in  June,  1878. 

The  authorities  nofa  uniformly  hold  that  the  statute  com- 
mences to  run,  upon  a  note  payable  on  demand,  in  favor  of 
the  maker,  at  its  date  (Herrick  v.  Woolverton,  41  N.  T.  481 ; 
Wheeler  v.  Warner,  47  id.  519 ;  Parker  v.  Stroud,  98  id.  379), 
and  that  the  expiration  of  six  years  from  such  date  constitutes 
a  bar  to  an  action  thereon  unless  a  renewal  of  the  cause  of 
action  has  been  effected  by  partial  payments  or  otherwise. 
The  makers  in  this  case  were  not  partners,  and  occupied  no 
such  relation  to  each  other  as  constituted  the  party  making 
payment,  in  any  sense,  the  agent  of  the  other  for  such  purpose, 
and  it  necessarily  follows  that  the  payments  made  by  Jacob 
Niver  did  not  renew  the  note  as  to  the  other  makers,  and  they 
were,  therefore,  discharged  from  liability  thereon,  several  years 
prior  to  any  demand  of  payment  from  them.  (  VanKeuren  v. 
Parmelee,2  N.  Y.  524 ;  Schoemakei*  v.  Benedict,  11  id.  176.) 

It  must  also  be  conceded  upon  settled  principles  of  law,  that 
defendant,  after  payment  of  the  note,  would  have  no  recourse 
for  indemnity  against  any  of  the  parties  thereto,  except  upon 
the  note  itself,  and  if  any  of  such  parties  were  relieved  from 
liability  thereon,  either  by  the  act,  or  laches  of  the  holder,  the 
indorser  lost  his  right  of  action  against  such  party.  The  rule 
which,  upon  payment  of  a  note,  implies  a  promise  by  the  maker 
to  repay  to  the  indorser  the  amount  paid  by  him,  proceeds  upon 
the  theory  that  the  payment  has  been  made  at  the  request  of 
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the  maker,  and  the  cause  of  action  arising  in  favor  of  the  in- 
dorse^ is  based  upon  the  act  of  payment,  and  not  upon  the. 
note.  (Brandt  on  Suretyship  and  Guaranty,  §§  176,  179.) 
Where,  however,  commercial  paper  is  indorsed  after  its  exe- 
cution, to  subserve  the  interests  of  the  indorser,  no  such 
promise  of  repayment  can  be  implied,  and  the  only  remedy  for 
indemnity,  from  the  prior  parties  is  by  resorting  to  the  paper 
itself.  (Brandt  on  Suretyship  and  Guaranty,  §  180.)  Upon 
payment  of  such  obligation,  an  indorser  is  entitled  to  demand 
its  possession  from  the  creditor,  with  the  right  of  subrogation, 
to  all  securities  and  remedies  possessed  by  him  against  the 
prior  parties  thereon,  unimpaired  by  any  act  or  laches  of  snch 
creditor.  (Goodyear  v.  Watson,  14  Barb.  481;  Clason  v. 
Morris,  10  Johns.  524 ;  Be'ardsley  v.  Warner,  6  Wend.  613 ; 
Daniels  on  Neg.  Inst.,  §  1306  ;  Townsend  v.  Whitney,  75  N. 
Y.  432.) 

The  obligation  which  a  party  assumes  upon  indorsing  a  note 
is,  among  other  things,  to  pay  it,  in  case  the  parties  primarily 
liable  thereon,  after  demand,  neglect  or  refuse  to  do  so.  The 
demand  stipulated  for  is  an  essential  part  of  the  indorsees 
contract,  and  the  same  considerations  which  induce  its  require- 
ment, also  require  that  it  shall  be  made  upon  an  existing  cause 
of  action,  and  of  parties  who  are  legally  liable  to  respond  in 
damages  for  its  non-performance.  (Daniels  on  Neg.  Inst., 
§  1308.)  The  contract,  except  in  the  case  of  parties  originally 
incompetent  to  contract,  is  predicated  upon  the  assumption 
that  there  is  a  legal  liability  against  parties,  upon  whom  the 
demand  is  to  be  made.  A  demand  upon  a  party  after  he  has 
ceased  to  be  liable  would  be  an  idle  ceremony  and  a  fraud 
upon  the  meaning  and*  spirit  of  the  indorsees  contract. 

Except  in  the  case  of  a  partnership  note,  the  demand  must 
also  be  made  upon  each  of  the  several  makers  at  the  maturity 
of  the  note.  (Gates  v.  Beecher,  60  N.  Y.  518.  It  would  be  quite 
absurd  to  claim  that  a  note  could  mature  after  the  parties 
thereto  had  been  discharged  by  the  expiration  of  the  periud  of 
limitation,  and  a  demand  upon  puch  parties,  after  the  bar  of 
the  statute  had  fallen,  would  not,  therefore,  be  a  compliance 
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with  the  conditions  of  the  indorsees  liability.  It  was  held  in 
the  case  of  an  indorser  of  a  note  secured  by  mortgage  upon 
real  estate,  the  lien  of  which  was  lost  by  the  neglect  of  the 
creditor  to  record  it,  that  the  surety  was  discharged,  the  court 
saying  that  it  worked  a  change  in  the  terms  of  the  surety's 
undertaking.  '  "He  only  guarantees  the  note  as  secured  by  the 
mortgage,  and  when  the  mortgage  was  destroyed  his  contract 
was  no  longer  existent."  {Atlanta  Nat  Bk.  v.  Douglass,  51 
Ga.  205.) 

From  the  foregoing  considerations  it  would  seem  to  follow 
that,  in  order  to  sustain  the  contention  of  the  respondent,  we 
would  be  required  to  hold  that  an  indorser  remains  liable  upon 
a  note,  after  his  principals  have  been  discharged  from  their  ob- 
ligation upon  it,  and  that  his  right  of  subrogation  entitles  him 
only,  to  the  possession  of  a  security  rendered  worthless  by  the 
neglect  of  the  creditor.  Where  such  consequences  are  pro- 
duced by  the  direct  action  of  the  creditor  all  of  the  authorities 
concur  in  holding  that  it  constitutes  a  good  defense  to  the  in- 
dorser, and  it  is  difficult  to  see  why  the  same  consequences  pro- 
duced by  the  deliberate  laches  and  inaction  of  the  creditor 
should  not  lead  to  the  same  result. 

There  are  cases  holding  that  an  indorser  is  not  discharged  by 
the  delay  of  the  holder  in  prosecuting  the  maker,  at  a  time 
when  the  debt  could  be  collected  from  him,  and  such  remedy 
has  become  fruitless  by  the  maker's  subsequent  insolvency. 
{Triinble  v.  Thome,  16  Johns.  152;  Wells  v.  Mann.  45  N.  Y. 
327.)  These  cases  proceed  upon  the  theory  that  it  is  the  privi- 
lege and  duty  of  the  indorser,  after  receiving  notice  of  dis- 
honor, to  pay  the  note  and  enforce  it  himself,  if  he  fears  the 
impairment  of  the  maker's  solvency  through  lapse  of  time. 
We  have,  however,  been  unable  to  find  any  case  holding  that 
an  indorser  can  be  made  liable  who  has  had  no  notice  of  dis- 
honor, or  opportunity  to  take  up  the  note,  where  the  liability 
of  the  maker  has  been  discharged  by  the  laches  of  the  holder 
in  allowing  the  period  of  limitation  to  run  thereon. 

The  responsibility  of  the  indorser  for  the  loss  occasioned  by 
the  bankruptcy  of  a  maker,  after  the  maturity  of  a  note,  is  put 
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upon  him  because  of  the  opportunity  which  is  afforded  him  of 
protecting  himself,  and  when  he  is  deprived  of  this  opportunity 
by  the  neglect  of  the  holder,  we  know  of  no  principle  of  law 
which  will  hold  him  liable  for  the  consequences  of  such  a  loss. 

It  is  a  general  rule  that  whatever  discharges  the  maker  or 
acceptor  of  a  bill  or  note  discharges  the  drawer  and  indorser, 
who  are  sureties,  for  the  contract  which  they  undertook  to 
assume  thus  passes  out  of  existence  by  the  act  of  the  bene- 
ficiary. (Daniels  on  Neg.  Inst.,  §  1306.)  It  is  also  said  that 
"  whatever  discharges  a  prior  indorser  discharges  all  subse- 
quent indorsers,  for  the  reason  that  he  stood  between  them 
and  the  holder,  and  on  making  payment  each  one  could  have 
had  recourse  against  him  but  from  which  his  discharge  precludes 
them."  The  contracts  of  the  parties  to  a  note  are  snid  to  be 
like  the  links  of  a  pendant  chain,  if  the  holder  dissolves  the 
first  every  link  falls  with  it.     (Daniels  on  Neg.  Inst.,  §  1307.) 

It  was  held  in  the  case  of  Beardsley  v.  Warner  (supra),  that 
if  the  creditor  does  any  act  impairing  the  surety's  claim  against 
the  maker  it  may  bo  shown  in  defense  of  the  surety.  Barhydt 
v.  EM*  (45  N.  Y.  Ill)  holds  that  where,  by  the  laches  of  the 
creditor,  the  surety's  means  of  indeminity  are  impaired,  his 
liability  is  discharged  to  the  extent  of  the  loss  sustained  by 
reason  of  such  neglect.  The  necessary  implication  from  the 
rule  thus  laid  down  would  seem  to  require  his  absolute  dis- 
charge when  the  responsibility  of  an  individual  liable  for  the 
whole  debt  has  been  lost  by  the  act  of  the  creditor. 

It  is  among  the  fundamental  rules  applicable  to  the  relations 
of  principal  and  surety  that  a  creditor  cannot  vary  or  change 
the  contract  to  the  prejudice  of  a  surety  ;  that  he  cannot  extend 
the  time  of  its  performance,  or  release  any  security  held  there- 
of or,  or  discharge  any  party  therefrom,  without  thereby  releasing 
the  surety  wholly  or  partially  from  his  obligation.  (Daniels 
on  Neg.  Inst.,  §  1308.)  In  Stewart  v.  Edm  (2  Gaines,  121),  it 
was  held  where  the  holder  released  one  of  the  makers  of  a 
note,  reserving,  however,  his  liability  to  the  indorsers,  that  such 
release  did  not  discharge  the  indorsers.  But  it  was  then  con- 
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ceded  that  if  the  release  had  operated  to  wholly  discharge  such 
maker  it  would  have  been  otherwise. 

While  there  are  some  qualifications  of  the  general  rules  above 
referred  to,  there  are  none  that  I  have  been  able  to  find  excus- 
ing a  creditor,  for  allowing  the  statute  to  run  in  favor  of  the 
principals,  upon  a  note  by  which  they  are  discharged  from  lia- 
bility. The  general  rule  applicable  to  such  laches  seems  to  be 
well  stated  in  the  case  of  Reese  v.  Barrington  (2  Lead.  Cas.  in 
Eq.,  part  2,  p.  373,  cited  in  the  note  to  Fell's  Law  of  Guaranty 
and  Suretyship,  217).  "  But  although  the  creditor  is  not  bound 
to  take  active  measures  to  enforce  payment  of  the  debt,  and 
may,  therefore,  stop  short  in  those  which  he  has  taken,  even 
when  their  further  prosecution  would  have  been  successful,  yet 
he  is  not  entitled  to  relinquish  any  hold  which  lie  has  actually 
acquired  on  the  property  or  estate  of  the  principal  and  which 
might  have  been  made  effectual  for  the  payment  of  the  debt. 
This  is  the  necessary  result  of  the  rule  that  a  creditor  shall  not 
arbitrarily  shift  the  burden  of  a  debt  from  the  party  primarily 
liable  for  its  payment  and  impose  it  on  another  whose  liability 
is  secondary." 

We  arc,  therefore,  of  the  opinion  that  an  indorser  cannot 
be  held  upon  a  note  payable  on  demand  with  interest,  unless 
the  holder  can  show  a  demand  made  of  the  makers  upon  a 
subsisting  obligation  against  all  of  the  parties  thereto,  and  be 
able  to  deliver  to  such  indorser  upon  payment  by  him  the  note, 
unimpaired  as  an  obligation  by  any  act  or  omission  of  the 
holder  occurring  subsequent  to  the  contract  of  indorsement. 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Erabtcs   Corning,  Respondent,  v.   Jamks  T.  Walker,  Ap- 
pellant. 

Where  a  party,  who  is  excluded  by  the  Code  of  Civil  Procedure  (§829)  from 
testifying  in  his  own  behalf  as  to  a  personal  transaction  with  a  deceased 
person,  upon  -cross-examination  of  the  adverse  party  draws  out  testimony 
in  regard  to  such  transaction,  this  does  not  bring  him  within  the  excep- 
tion to  the  prohibition  and  permit  him  to  testify ;  as  in  such  case  the 
adverse  party  is  not  "  examined  in  his  own  behalf  "  within  the  meaning 
of  the  exception. 

In  an  action  brought  by  plaintiff  as  assignee  of  an  account  for  moneys 
alleged  to  have  been  loaned  to  defendant  by  a  firm  in  which  C,  who  died 
before  trial,  and  plaintiff  were  partneru,  in  which  action,  defendant,  as  a 
defense,  alleged  that  the  moneys  were  in  fact  paid  to  him  for  services 
rendered  the  firm,  plaintiff  offered  in  evidence  the  book*  of  the  old  firm 
whereon  the  account  appeared.  He  was  also  examined  as  a  witness  in 
his  cwn  behalf  and  testified  that  neither  he  nor  the  company  ever  author- 
ized any  money  to  be  advanced  to  defendant  by  way  of  payment  for  his 
services ;  in  answer  to  questions  on  his  cross-examination,  he  testified 
that  he  knew  there  could  have  been  no  arrangement  between  defendant 
and  C,  as  to  payment  for-defendant's  services,  from  what  C.  told  witness. 
Held,  that  this  did  not  authorize  defendant  to  be  examined  as  a  witness 
as  to  an  arrangement  between  him  and  C.  under  which  he  received  the 
money  in  question  ;  that  the  cross-examination  was  not  necessary  to  ex- 
plain any  thing  testified  to  on  the  direct  examination. 

Lewis  v.  Merritt  (98  N.  Y.  206),  distinguished. 

Also  held,  it  was  competent  for  plaintiff  to  prove  that  defendant  had  not 
been  on  the  pay-roll  of  the  corporation  for  a  number  of  years. 

It  appeared  that  defendant  bad  taken  out  patents  for  certain  machines 
for  making  horseshoes,  which  he  had  invented.  Plaintiff  claimed 
that  the  firm  and  corporation  had  paid  all  the  expenses  of  manufactur- 
ing the  machines  and  various  changes  in  them,  under  an  agreement  by 
which  they  were  to  have  the  use  of  the  machines  if  the  invention  proved 
useful.  Defendant  claimed  that  the  funds  required  for  his  personal  ex- 
penses were  to  be  included.  Plaintiff  was  permitted  to  prove,  under 
objection  and  exception,  that  large  sums  were  expended  in  the  manufac- 
ture which  were  charged  to  "  the  horseshoe  account,"  while  the  moneys 
in  question  were  charged  against  defendant  in  his  individual  account, 
which  facts  were  well  known  to  him.     Held  no  error. 

(Argued  October  28,  1885  ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
au  order  made  December  16,  1882,  which  affirmed  a  judgment 
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in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  28  Hun,  435.) 

This  action  was  brought  to  recover  on  two  accounts  for 
moneys  lent. 

The  first  account  was  for  moneys  alleged  to  have  been 
advanced  at  different  times  between  June  8,  1809,  and 
February  23,  1875,  to  the  defendant  by  a  partnership 
known  as  "  The  Albany  Iron  Works,"  the  partners  being  the 
late  Erastus  Corning  and  the  plaintiff.  The  partnership  being 
terminated  by  the  death  of  the  former  plaintiff,  the  survivor 
assigned  the  account  to  Towusend  Fondey,  who  assigned  it  to 
the  plaintiff.  The  second  account  was  for  moneys  alleged  to 
have  been  advanced  at  different  times  between  March  29,  1875, 
and  October  24, 1878,  by  a  corporation  known  as  "  The  Albany 
and  Rensselaer  Iron  and  Steel  Company,"  which  assigned  the 
account  to  Townsend  Fondey,  who  assigned  it  to  the  plaintiff. 
The  answer  set  up  that  the  moneys  were  had  by  the  defendant 
as  payments  and  not  as  loans.  The  theory  of  the  defense  was 
that  defendant  had  invented  certain  machines  for  manufactur- 
ing horse-shoes,  the  use  of  which  the  company  and  the  cor- 
poration were  desirous  of  obtaining,  and  so  agreed  to  pay  the 
expenses,  and  while  ho  was  engaged  in  the  inventions  and  in 
perfecting  the  machines  advanced  the  moneys  in  question  as 
part  of  the  expenses.  Plaintiff  conceded  that  the  expenses  of 
manufacturing  and  changing  were  to  be  and  were  so  borne,  but 
that  defendant  was  to  pay  his  own  personal  expenses,  and  that  the 
moneys  were  advanced  for  that  purpose.  The  books  of  the  firm 
and  the  corporation  were  introduced  in  evidence,  and  plaintiff 
was  permitted  to  prove,  underobjection  and  exception,  that  large 
sums  were  expended  in  manufacturing  machines  under  eight 
patents  which  had  been  obtained  by  defendant  which  were 
charged  in  an  account  called  "  the  horee-shoe  account,"  while 
the  moneys  in  question  were  charged  to  the  defendant  in  an 
individual  account  against  him.  It  also  appeared  that  defendant 
knew  of  this  manner  of  keeping  the  accounts. 

Plaintiff,  as  a  witness  in  his  own  behalf,  testified  as  follows: 
"  Neither  myself  nor  the  company  ever  authorized  any  money 


18S5.]  Couning  v.  Walker.  549 

Statement  of  case. 

to  be  advanced  to  him  by  way  of  payment  for  his  services." 
In  answer  to  questions  pat  to  him  on  his  cross  examination  he 
testified,  "I  know  there  could  have  been  no  arrangement 
between  defendant  and  the  late  Erastus  Corning  as  to  pay- 
ment for  defendant's  services,  from  what  Mr.  Corning  told  me, 
and  I  had  entire  charge  of  his  business."  Defendant  there- 
upon was  called  as  a  witness  in  his  own  behalf,  and  offered  to 
show  that  in  1868  ho  made  an  arrangement  witli  the  deceased 
Mr.  Corning,  which  was  in  substance  that  he  was  to  procure 
the  necessary  patents  and  superintend  the  construction  of  the 
machines,  the  expenditures  and  a  suitable  salary  to  defendant 
to  be  paid  by  the  Albany  Iron  Works ;  that  the  defendant  was 
to  draw  out  the  salary .  he  wanted  for  his  personal  expenses, 
Mr.  Corning  reserving  the  right  to  stop  him  if  he  drew  too 
much.  This  evidence  was  objected  to  as  incompetent  under  sec- 
tion 829  of  the  Code  of  Civil  Procedure,  and  was  rejected. 
Defendant  duly  excepted. 

Plaintiff  was  also  allowed  to  prove,  under  objection  and  ex- 
ception, that  defendant  had  not  for  the  last  sixteen  years  been 
on  the  pay-roll  of  the  firm  or  the  corporation. 

Further  facts  appear  in  the  opinion. 

Nathaniel  0.  Moak  for  appellant.  The  books  of  the 
Albany  Iron  Works,  read  in  evidence  by  plaintiff  against 
defendant,  were  evidence  "  inferentially  "  in  connection  with 
that  given  by  Erastus  Corning,  Jr.,  and  rendered  defendant's 
evidence  competent  to  discharge  himself  from  the  liability  thus 
established  against  him  (Lewis  v.  Merritt,  98  N.  Y.  210; 
-Penney  v.  Orth,  88  id.  447 ;  Marsh  v.  Brown,  18  Hun,  319.) 
That  defendant  proposed  a  clause  settling  prior  differences  or 
claims,  and  that  plaintiff's  assignor  refused  to  assent,  was  noth- 
ing more  than  a  written  instead  of  an  oral  proposition  or  nego- 
tiation for  a  settlement,  and  was  incompetent  and  inadmissible. 
(Payne  v.  Forty-second  Street  R.  R.  Co.,  40  N.  Y.  Super.  Ct. 
8,  14  ;  2  Whart.  Ev.,  §  1090.)  A  proposed  agreement,  neither 
signed  nor  assented  to,  is  inadmissible  against  either  party,  and 
its  admission  is  ground  for  a  new  trial.     (Flood-  v.  Mitchell, 
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68  N.  Y.  507.)  Tho  erroneous  admission  or  rejection  of  evi- 
dence which  bore  in  the  slightest  degree  upon  the  question  at 
issue  is  ground  for  a  new  trial.  {Carroll  v.  Dimel,  95  N.  Y. 
252 ;  Anderson  v.  Rome,  etc.,  54  id.  334 ;  Worrdtt  v.  Par- 
merlee,  1  id.  519 ;  People  v.  Haynes,  55  Barb.  456.) 

Amasa  Ji  Parker  for  respondent.  The  offer  to  prove  by 
the  testimony  of  the  defendant  what  had  been  said  between 
such  defendant  and  Erastus  Corning,  deceased,  was  properly 
excluded.  (Code  of  Civ.  Pro.,  §  829.)  The  evidence  that  the 
money  was  lent  is  conclusive.  (Black  v.  White,  42  N".  Y. 
Super.  Ct.  446.) 

Miller,  J.  No  error  was  committed  by  the  referee  in  the 
exclusion  of  evidence  of  defendant's  arrangement  with  Erastus 
Corning  Sr.,  as  to  the  terms  under  which  defendant  received 
the  moneys  for  which  the  recovery  was  had  in  this  action. 

The  evidence  offered  involved  a  personal  transaction  between 
the  defendant  and  a  deceased  person  and  clearly  came  within 
the  prohibition  contained  in  section  829  of  the  Code  of  Civil 
Procedure.  The  plaintiff  had  offered  in  evidence  the  books  of 
account  of  the  old  firm  and  of  the  corporation.  The  plaintiff 
had  testified  that  neither  he  nor  the  company  ever  authorizd 
any  money  to  be  advanced  to  the  defendant  by  way  of  payment 
for  his  services.  Upon  a  cross-examination  by  the  defend- 
ant's counsel  the  plaintiff  had  also  testified,  among  other  things, 
"  I  know  there  could  have  been  no  arrangement  between  de- 
fendant and  the  late  Erastus  Corning  as  to  payment  for  defend- 
ant's services,  from  what  Mr.  Corning  told  me,  and  I  had  entire 
charge  of  his  business."  It  is  claimed  that  what  plaintiff'  testi- 
fied to  on  the  cross-examination  was  necessary  to  explain  what 
he  had  previously  testified  to  on  his  direct  examination,  and 
hence  the  evidence  offered  was  competent.  We  think  the 
testimony  offered  was  not  competent  on  any  such  ground- 
The  defendant  was  not  required  to  examine  the  witness  in  order 
to  explain  his  testimony  upon  the  direct  examination,  by  intro- 
ducing evidence  as  to  the  declarations  of  Mr.  Corning  Sr.,  and 
by  doing  so  did  not  open  the  door  to  the  introduction  of  con- 
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versations  had  by  him  with  a  deceased  person.  Even  if  it  may 
be  assumed  that  this  testimony  related  to  the  frame  subject  in 
regard  to  which  the  plaintiff  had  given  evidence,  it  was  not 
given  by  the  plaintiff  in  his  own  behalf  so  as  to  authorize  a 
contradiction  of  the  same.  It  was  drawn  out  on  a  cross-ex- 
amination by  the  defendant's  counsel  and  cannot  therefore  be 
considered  to  have  been  given  on  behalf  of  the  plaintiff  and 
for  that  reason  could  not  properly  be  contradicted.  There  is  no 
rule  which  authorizes  a  party  to  contradict  evidence  given  by 
his  adversary,  as  to  a  transaction  with  a  deceased  person,  which 
he  has  himself  introduced,  and  the  Code  does  not  provide  for 
any  such  case.  The  testimony  being  introduced  by  the  defend- 
ant himself  he  was  not  authorized  to  contradict  it  by  showing 
an  interview  with  a  deceased  party  in  relation  to  the  same 
subject. 

It  may  be  added  that  it  is  not  apparent  that  the  introduction 
of  the  books  of  the  firm  in  connection  with  the  testimony 
given  by  Erastns  Corning,  Jr.,  furnished  any  ground  for  the 
cross-examination  of  the  witness  in  reference  to  a  conversation 
had  between  him  and  a  deceased  person,  or  rendered  the  evi- 
dence offered  competent  for  the  purpose  of  exonerating  him 
from  the  liability  established  by  the  proof  given.  The  testi- 
mony offered  was  indefinite  and  did  not  of  itself  include  any 
conversation  with  a  deceased  party  or  purport  to  relate  to  the 
evidence  which  had  been  given,  and  in  this  respect  it  was  also 
liable  to  objection. 

The  case  of  Zewis  v.  Maritt  (98  N.  Y.  209)  cited  by  the 
appellant  has  no  application. 

The  evidence  that  the  defendant  had  not  been  on  the  pay- 
roll of  the  partnership  or  corporation  for  a  number  of  years, 
was  competent  as  a  part  of  the  res  gest(B  p-nd  tended  to  prove 
that  he  was  not  in  their  employment. 

Evidence  was  introduced  and  received  under  objection  and 
exception  to  prove  that  large  sums  had  been  expended  by  the 
company  in  manufacturing  different  machines,  which  were 
charged  to  the  horse-shoe  account.  This  proof  bore  upon  the 
question  of  fact  to  be  decided.     The  defendant  had  previously 
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proved  that  he  had  taken  out  eight  patents  for  the  different 
machines  he  had  invented,  and  it  had  been  proved,  without 
objection,  that  the  company  had  paid  for  all  the  machines  and 
changes  in  them.  The  character  and  extent  of  the  work  and 
the  distinction  which  was  made  between  the  horse-shoe  account 
and  the  private  account  of  the  defendant,  which  were  well 
known  to  the  defendant,  were  circumstances  relating  to  the 
transaction  between  the  parties,  and  hence  the  evidence  was 
competent.     No  other  question  demands  comment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Foley  et  al.,  Appellants,  v.  Gilbert  M.  Spkib  et  al.,  Re- 
spondents. 

Certain  persons  styling  themselves  the  "  Executive  Committee  "  of  "  The 
Reform  Association/'  the  object  of  which  was  to  promote  the  election  of 
each  candidates  for  office  as  should  be  recommended  by  them,  hired 
rooms  and  made  an  estimate  of  such  expenses  as  would  probably  be  re- 
quired. This  included  the  rent  for  rooms,  the  service  of  a  man  in  caring 
for  them,  and  other  items  not  included  in  the  exceptions  specified  in  the 
provisions  of  the  statute  (§  6,  tit.  7,  chap.  130,  Laws  of  1843),  which  pro- 
hibits a  candidate  for  any  elective  office  from  contributing  money  to  pro- 
mote the  election  of  himself  or  other  person  except  for  certain  specified 
purposes.  A  schedule  of  items  whereon  a  portion  of  the  aggregate  was 
"  set  down  "  to  defendant  as  his  share,  was  shown  to  defendant,  who  had 
been  nominated  for  an  elective  office,  and  he  agreed  to  pay  it.  Expenses 
were  incurred  and  money  paid  by  plaintiffs  for  the  purpose'  stated.  In 
an  action  to  recover  the  portion  of  the  expense  so  agreed  to  be  paid  by 
defendant,  held,  that  the  complaint  was  properly  dismissed;  that  the 
contract  and  expenditures  were  in  violation  of  said  act ;  also,  the  fact 
that  a  sum  greater  than  the  portion  set  down  to  defendant  had  been  paid 
for  purposes  permitted  by  the  statute  did  not  authorize  a  recovery,  as  the 
agreement  wan  entire,  and  the  lawful  consideration  could  not  be  sep- 
arated from  those  which  were  illegal. 

Hurley  v.  Van  Wagner  (28  Barb.  109) ;  Sizer  v.  Daniels  (66  id.  432),  distin- 
guished. 

(Argued  October  28,  1885  ;  decided  November  24,  1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  affirming  a  judgment  of  the  Gen- 
eral Term  of  the  Marine  Court  of  said  city,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  an  order  dis- 
missing plaintiffs'  complaint  on  trial. 

The  complaint  in  this  action  alleged,  in  substance,  that  the 
plaintiffs,  together  with  the  defendant  Averill,  were  the  execu- 
tive committee  of  a  political  organization  in  the  city  of  New 
York  known  as  the  u  Reform  Association,"  and  that  the  de- 
fendant Speir  was  a  candidate  for  the  office  of  judge  of  the 
Superior  Court  of  the  city  of  New  York  at  the  election  held 
in  November,  1873.  That  in  October,  1873,  in  consideration 
of  certain  expenditures  to  be  made  by  said  executive  commit- 
tee in  defraying  the  expenses  for  printing  and  the  circulation 
of  votes,  handbills  and  other  papers,  and  for  conveying  sick, 
poor  and  infirm  electors  to  the  polls,  the  said  Speir  promised 
to  pay  to  such  committee  the  sum  of  $2,000  as  his  proportion 
and  contribution  of  such  expenses.  That  said  committee,  in 
consideration  of  the  "  promises,"  paid  for  the  above  purposes 
$8,601.63  and  upward,  and  said  Speir  by  the  terms  of  his  said 
promise  became  indebted  to  said  committee  in  said  sum  of 
$2,000. 

The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellants.  It  was  error  to  hold  the  con- 
tract proved  to  have  been  made  by  the  defendant,  even  assum- 
ing that  he  made  it  "  with  intent  to  promote  his  own  election  " 
to  the  judgeship,  void  as  prohibited  by  the  statute.  (Laws  of 
1842,  135,  §  6 ;  IRS.  [6th  ed.]  452.)  It  was  sufficient  to 
authorize  a  recovery  on  that  contract  to  show  that  the  plaintiffs 
had  made  expenditures  to  the  amount  of  the  contract  for  the 
lawful  purposes  contemplated  by  it.  {Hurley  v.  Van  Wagner, 
28  Barb.  112 ;  Sizer  v.  Daniels,  66  id.  432.)  The  rent  of  the 
rooms  was  a  necessary  incident  to  the  permitted  purposes. 
(Harley  v.  Van  Wagner,  28  Barb.  112 ;  Murphy  v.  English, 
Sick  els  — Vol.  LV,  70 
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64  How.  362 ;  Sizer  v.  Daniels,  66  Barb.  432.)  In  England, 
actions  to  recover  against  candidates  for  Parliament  for  legiti- 
mate expenses  of  this  character,  for  the  necessary  conduct  of 
the  canvass,  not  looking  toward  bribery  or  corruption  of  the 
voter,  have  been  frequently  maintained  iu  the  courts.  {Grant 
v.  Guinness,  17  C.  B.  190 ;  Norton  v.  Dickson,  5  Hurlst.  &  N. 
637;  Thomas  v.  Edwards,  2  M.  &  W.  215.) 

A.  J.  Vanderpoel  for  respondents.  The  transaction  between 
plaintiffs  and  defendant  Speir,  as  set  forth  in  the  testimony  of 
plaintiffs,  was  illegal  and  void,  because  prohibited  by  statute. 
(1  R.  S.  [6th  ed.]  452,  §  6;  Jackson  v.  Walker,  5  Hill,  27 ; 
Bell  v.  Quinn,  2  Sandf .  148 ;  Barton  v.  Port  Jackson,  etc.,  Co., 
17  Barb.  397 ;  Morgan  v.  Graff,  4  id.  525  ;  People  v.  Thorn- 
ton, 60  How.  Pr.  457;  Murphy  v.  English,  64  How.  362; 
Harris  v.  Simmonson,  28  Hun,  318  ;  Hurley  v.  Van  Wagner, 
28  Barb.  112 ;  Sizer  v.  Daniels,  66  id.  432.)  The  contract 
being  tainted  with  illegality  as  to  part  of  the  consideration  is 
void  as  to  the  whole.  (Saratoga  Co.  Bk.  v.  King,  47  N.  Y. 
87 ;  Marsh  v.  Bussell,  2  Lans.  340 ;  Amott  v.  P.  db  E.  C.  Co., 
68  id.  558;  Hose  v.  Truax,  21  Barb.  361 ;  Hell  v.  Quinn,  2 
Sandf.  148;  Pars,  on  Cont,  381;  Smith  on  Cont.  122;  Chitty 
on  Cont.  56.)  Whether  the  illegality  which  vitiates  the  con- 
tract springs  from  statutory  enactment  or  from  grounds  of 
public  policy,  the  rule  is  the  same.  The  contract  cannot  be 
enforced  whether  it  be  malum  prohibitum  or  malum  in  se. 
(Pennington  v.  Kean,  7  Wend.  278.)  The  alleged  contract  is 
void,  because  against  public  policy,  and  contra  bonos  mores. 
(Harris  v.  Simmonson,  35  Hun,  318 ;  Gray  v.  Hook,  4  N.  Y. 
449 ;  Rose  v.  Truax,  21  Barb.  361 ;  Mills  v.  Mills,  40  N.  Y. 
543;  People  v.  Thornton,  60  How.  Pr.  457;  Mars/tall  v.  Bal- 
timore, etc.,  Co.,  16  How.  [U.  S.]  314.) 

Danforth,  J.  So  far  as  appears  the  plaintiffs  in  October, 
1873,  composed  a  body  styled  "  The  Reform  Association," 
which  was  brought  into  being  and  made  complete  in  all  its 
parts,  both  of  membership  and  officers,  when  they  "  came  to- 
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gether  and  called  themselves  'its  executive  committee.' "  Its 
object  was  to  promote  the  election  of  such  candidates  for  office, 
irrespective  of  political  considerations,  .as  should  be  recom- 
mended by  the  association.  Preparatory  thereto  they  hired 
rooms  and  made  an  estimate  of  such  expenses  as  would  probably 
be  required  for  that  purpose  at  the  then  coming  elections.  A 
schedule  of  items  was  prepared,  and  of  the  aggregate,  $2,000 
"  set  down  "  thereon  to  the  defendant  as  his  share.  This  was 
shown  to  him  the  day  after  his  nomination  for  the  office  of 
judge,  and  the  evidence  is  that  after  looking  it  over,  and  some 
conversation,  he  said  "  it  was  all  right ;  I  will  pay  it." 
Expenses  were  incurred  and  money  paid  out  by  the  plaintiffs 
on  account  thereof.  This  action  was  commenced  in  October, 
1879,  to  recover  the  above  sum  of  $2,000. 

The  answer  of  the  defendant  put  the  material  allegations  of 
the  complaint  in  issue,  and  upon  trial,  after  evidence  had  been 
given  by  the  plaintiffs  as  to  the  matters  above  referred  to, 
the  kind  and  character  of  the  services  rendered,  and  the  objects 
for  which  expenses  were  in  fact  incurred,  the  complaint  was 
dismissed  upon  the  ground  that  the  contract  and  expenditures 
were  in  violation  of  the  statutes  which  make  it  unlawful  for  a 
candidate  for  any  elective  office  to  contribute  money  to  pro- 
mote the  election  of  himself  or  other  person,  except  as  therein 
stated.     (Laws  of  1842,  chap.  130 ;  chap.  6,  tit.  7,  §  6.) 

No  other  question  is  presented  upon  this  appeal,  and  in  re- 
gard to  it  wo  concur  in  the  conclusion  reached  by  the  trial  court 
and  affirmed  by  the  General  Term.  The  paper  or  schedule 
submitted  to  the  defendant  was  not  left  with  him,  but  retained 
by  the  plaintiffs  and  not  produced  upon  the  trial.  They,  how- 
ever, testified ;  Foley  saying,  "  we  went  on  and  ordered  the 
printing  and  the  other  necessary  work,  and  which  we  accom- 
plished, wo  employed  the  necessary  clerks  and  men  to  attend 
to  the  boxes,  we  ordered  the  printing  and  folding  of  ballots, 
and  we  performed  all  the  necessary  work,  for  which  we  paid 
out  that  amount  of  money  for  him  and  in  fact  more."  "In 
all,  the  expenses  were  between  $8,000  and  $10,000."  This  in- 
cluded $600  rent  for  rooms  at  a  hotel,  and  it  also  formed  part 
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of  the  expenses  to  the  payment  of  which  the  defendant  agreed 
to  contribute.  Besides  these  there  were  also  expenses  in  main- 
taining the  rooms  and  running  the  association,  and  money 
paid  for  the  general  purpose  of  assisting  the  election  of  their 
candidates,  but  in  what  particular  way,  or  for  what,  the  plain- 
tiff could  not  remember. 

Another  plaintiff,  McLaren,  referring  to  the  same  interview 
with  the  defendant,  says:  "  The  matter  was  talked  over  and  a 
schedule  was  shown  the  judge  of  the  probable  expenses,  and 
the  amount  set  down  for  the  judge  as  his  share  of  them  was 
$2,000 ;  and  my  recollection  of  that  conversation  is  that  he 
said  it  was  all  right  and  that  he  would  pay  it.  Q.  Toward 
what  purpose?  A.  Toward  the  expenses  of  the  association. 
Q.  State  what  the  expenses  were  for  ?  A.  The  expenses  to  be 
incurred  were  for  printing  ballots,  supplying  one  man  at  each 
polling  district  with  those  ballots  for  election,  and  for  boxes  to 
be  placed  in  each  district ;  I  think  there  were  some  five  hundred 
in  all  —  the  expenses  were  to  include  advertising,  clerk  hire, 
room  hire,  postage  stamps  —  every  thing  incidental  to  the  busi- 
ness of  an  election."  He  also  testified  that  the  plaintiffs  "had 
a  book  for  each  assembly  district ;  each  man  took  a  district 
and  enrolled  the  names  of  the  voters  in  that  district;  that  oc- 
casioned a  great  deal  of  work,  and  a  considerable  portion  of 
these  expenses ;  we  had  a  book  of  each  assembly  district,  and 
we  took  the  name  of  each  voter,  his  occupation,  and  residence ; 
we  sent  out  circulars  saying  that  this  enrollment  would  take 
place,  and  the  parties  would  be  waited  upon." 

The  plaintiffs  had  been  paid  by  other  candidates  on  account 
of  these  expenses,  but  there  remained  unpaid  a  balance  of 
$2,842.09. 

Both  the  statute  and  the  principles  settled  in  Jackson  v. 
Walker  (5  Hill,  27)  are  decisive  against  the  appellants.  In 
that  case  the  law  upon  the  subject,  after  full  discussion  by 
learned  and  able  counsel,  was  stated  in  the  opinion  of  the  court 
in  a  manner  to  which  we  think  no  just  exception  can  be  taken. 
It  may  have  been  an  extreme  case,  but  to  it  rules  of  con- 
struction were  applied  from  which  there  should  be  no  depart- 
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are.  The  act  of  1829  (Chap.  373),  was  entitled  "  An  act  to  pre- 
serve the  purity  of  elections."  With  two  specified  exceptions 
it  was  declared  to  be  unlawful  to  contribute  money  to  pro- 
mote an  election  of  any  particular  person  or  ticket.  The 
exceptions  were,  (1)  for  defraying  the*  expenses  of  printing; 
(2)  the  circulation  of  votes,  handbills,  and  other  papers.  A 
third  was  added  for  conveying  poor,  sick  or  infirm  elect- 
ors to  the  polls.  These  provisions  were  re-enacted  and  now 
form  part  of  the  act  of  1842  (supra.)  Every  thing  else  is  for- 
bidden. The  complaint  recognizes  and  states  these  three  things 
as  the  cause  of  action.  It  is  very  clear  the  evidence  goes  be- 
yond it.  The  agreement  as  proven  includes  the  rent  of  rooms 
—  the  head-quarters  of  this  self-appointed  association  for  pro- 
moting the  interest  of  particular  candidates  —  and  so  comes 
within  the  very  letter  of  the  case  cited.  So  is  it  within  the 
express  condemnation  of  the  statute ;  for  it  is  not  one  of  the 
excepted  purposes.  So  generally  the  claim  includes  "any 
thing  incidental  to  the  business  of  an  election."  One  thing 
incidental  to  that  event  is  "  procuring  the  attendance  of  voters 
at  the  polls,"  and  that  is  expressly  prohibited.  (Statute,  aupray 
§  6,  subds.  3,  4.)  So,  also,  and  for  the  purpose  of  procuring 
the  election  of  the  same  candidates,  was  the  payment  of  $1,000 
to  one  of  the  plaintiffs  for  his  services  in  taking  charge  of  the 
rooms  and  running  the  association.  Upon  the  plaintiffs'  show- 
ing the  agreement  included  illegal  and  forbidden  items.  It 
would  be  difficult  indeed  to  find  a  transaction  which  should 
present  more  elements  of  political  corruption  than  the  one  de- 
vised by  the  plaintiffs.  They  present  themselves  to  the  public 
under  the  specious  and  attractive  guise  of  a  reform  association, 
while  they  are  in  fact  actuated  by  a  desire  for  pecuniary  profit, 
and  are  indemnified  against  expenses  which,  professedly  are 
incurred  in  the  cause  of  good  government,  by  the  obligations 
of  individuals  who  are  personally  interested  in  the  result.  We 
think  it  is  not  only  prohibited  and  made  criminal  by  statute, 
but  void  because  contrary  to  public  policy  and  the  welfare  of 
the  community. 

The  learned  counsel  for  the  appellants  argues,  however,  that 
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as  more  than  $2,000  was  in  fact  expended  for  permitted  and 
lawful  purposes,  a  recovery  may  be  had  for  that,  although 
other  expenditures  might  not  be  allowed.  The  plaintiffs  have 
no  such  option.  The  agreement  proved  is  an  entire  and  single 
one  —  to  pay  as  part  of  the  whole  expeuses  a  single  sum.  It 
must  stand,  if  at  all,  on  the  illegal  as  well  as  the  legal  consid- 
erations, for  the  good  cannot  be  separated  from  the  bad.  If 
we  could  find  distinct  engagements  for  the  separate  items, 
those  which  are  legal  might  be  enforced  ;  but  that  is  not  pos- 
sible. Here  is  but  one  promise  upon  a  consideration  which  is 
in  part  unlawful,  both  by  statute  and  as  against  good  morals. 
In  Thalimer  v.  Brinkerhoff  (20  Johns.  397)  it  is  laid  down  as 
a  fundamental  rule  that  all  contracts  which  have  for  their  ob- 
ject any  thing  repugnant  to  the  general  policy  of  the  law,  or 
contrary  to  the  provisions  of  a  statute,  are  void,  and  it  is  held 
as  well  in  law  as  in  equity,  ex  turpi  contractu  actio  non  oritur. 

I  have  not  overlooked  Hurley  v.  Van  Wagner  (28  Barb. 
1  2),  nor  Sizer  v.  Daniels  (66  id.  432),  cited  by  the  appellants, 
but  upon  the  question  raised  by  this  appeal,  find  nothing  to 
make  us  doubt  the  correctness  of  the  construction  above  given 
to  the  statute.  In  both  the  circumstances  calling  for  decision 
were  so  unlike  those  now  before  us,  that  the  judgment  formed 
upon  them  cannot  be  regarded  as  conflicting  with  the  one  under 
review. 

It  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Henry  Blumenthal,  Respondent,  v.  Lyman  Gk  Bloomingdale 
et  al.,  Appellants. 

Defendants  executed  to  plaintiff  a  written  lease,  for  the  term  of  f our. yean 
and  seven  months,  of  a  basement  under  their  store,  covenanting  to  provide 
an  entrance  thereto  by  a  staircase  in  the  front  part  of  the  store.  This 
covenant  having  been  broken  by  defendants,  it  was  subsequently  agreed 
by  parol  that  in  lieu  of  such  staircase  plaintiff  should  have  the  use  of 
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a  stairway  in  another  part  of  the  store,  with  a  right  to  nee  a  portion  of 
the  store  floor  adjoining  for  the  purposes  of  a  sign  and  the  display 
of  goods.  Defendants  subsequently,  and  within  a  year  after  the  tenancy 
began,  removed  plaintiff's  sign  and  goods,  and  refused  to  allow  him 
the  use  of  the  floor  as  agreed.  In  an  action  to  recover  damages  held, 
that  such  substituted  agreement  was  not  void  under  the  statute  of 
frauds ;  that  it  was  in  legal  effect  a  verbal  lease  of  the  stairway  and 
adjoining  floor,  which,  although  it  could  not  subsist  for  the  full  agreed 
term  because  of  said  statute,  was  good  as  a  new  contract  for  a  year  as 
there  had  been  an  entry  and  payment  of  rent,  and  inured  as  a  tenancy 
from  year  to  year  ;  and  that,  therefore,  there  was  a  cause  of  action. 
Upon  the  cross-examination  of  one  of  plaintiff's  witnesses  he  testified  that 
he  attempted  to  negotiate  with  defendants  a  sale  of  plaintiffs  business. 
On  his  re-direct  examination  he  was  allowed  to  testify  that,  when  plaintiff 
requested  him  to  undertake  the  negotiation,  he  stated  as  a  reason  for  his 
desire  to  sell,  that  defendants  had  obstructed  him  and  he  could  not  com- 
pete with  them.     Held  no  error. 

(Argued  October  28,  1885;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  iirst  judicial  department,  entered  upon  an  order 
made  May  28,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  an  agreement. 

The  defendants,  as  copartners  in  business,  occupy  the  premi- 
ses No9.*926  and  928  Third  avenue,  New  York  city.  In 
December,  1878,  they  leased  the  basement  of  the  building  to 
the  plaintiff  for  four  years  and  seven  months,  at  a  rental 
expressed.  It  was  provided  by  the  lease  that  the  defendants 
might  make  such  alterations  in  the  store  and  basement  as  they 
should  deem  necessary  and  according  to  plans  to  be  adopted  ; 
and  that  upon  the  completion  of  the  alterations,  there  should 
be  an  entrance  to  the  basement  by  a  flight  of  stairs  from  the 
front  part  of  No.  926. 

The  plaintiff's  evidence  was  to  the  effect  that  defendants, 
finding  themselves  unable  to  furnish  the  flight  of  stairs  con- 
templated in  the  front  part  of  the  store,  an  agreement  was  made 
subsequent  to  the  execution  of  the  lease,  by  which,  in  consid- 
eration of  the  plaintiff  waiving  his  rights  to  insist  npon  said 
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stairway  from  the  front  of  the  store,  the  defendants  agreed  to 
allow  him  the  uninterrupted  use  of  a  staircase  in  the  more 
interior  part  of  their  store  and  the  privilege  of  displaying  his 
wares  around  the  staircase  and  walls.  The  failure  to  observe 
this  latter  agreement  forms  the  gravamen  of  the  plaintiffs  ac- 
tion. 

The  further  material  facta  are  stated  in  the  opinion. 

Samuel  Hand  for  appellants. 

Fred.  Kurzmcm  for  respondent.  No  good  ground  for  the 
motion  to  dismiss  complaint  being  expressed,  the  judge's  mind 
not  being  called  to  any  alleged  error,  he  could  do  nothing  but 
overrule  the  motion,  ((lode,  §  999.)  If  the  motion  had  been 
made  in  due  and  sufficient  form,  there  is  yet  no  order  denying 
it,  from  which  the  defendant  did  or  could  appeal.  (Howard 
v.  Hayes,  47  Super.  Ct.  89.)  On  an  appeal  from  the  judg- 
ment, only  questions  of  law  arising  upon  exceptions  taken  in 
the  progress  of  the  trial  can  be  reviewed.  (Code,  §  1346 ;  Boos 
v.  World  Mut.  L.  Ins.  Co.,  64  N.  Y.  236.) 

Finch,  J.  The  defendants'  motion  for  a  dismissal  of  the 
complaint,  and  their  request  to  charge  that  the  agreement 
sued  upon  was  invalid,  so  far  as  the  contention  was  .founded 
upon  the  statute  of  frauds,  appear  to  us  to  have  been  properly 
refused.  The  plaintiff  had  a  written  lease  of  the  basement 
which  included  an  entrance  by  a  staircase  to  be  placed  in  the 
front  part  of  defendants'  store,  and  which  lease  ran  for  the 
term  of  four  years  and  seven  months.  There  is  evidence  that 
the  landlords'  covenant  in  this  respect  was  broken ;  that  they 
acknowledged  their  inability  to  supply  the  entrance  contem- 
plated by  the  lease ;  that  a  substituted  staircase  in  a  different 
position  was  agreed  upon  by  parol  as  a  performance  of  the 
covenant  coupled,  however,  with  a  right  of  the  tenant  to  use  a 
portion  of  defendants'  floor  adjoining  the  stairway  for  the  pur- 
pose of  a  sign  and  of  the  display  of  goods.  No  specific  objec- 
tion to  this  evidence  founded  upon  the  statute  of  frauds  was 
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taken  when  the  proof  was  offered ;  and  there  was  no  exception 
to  the  charge  that  after  breach  the  terms  of  the  lease  could  be 
modified  or  altered  by  a  parol  agreement;  and  the  sole  conten- 
tion was  that  the  substituted  agreement  which  formed  the 
basis  of  plaintiff's  right  was  itself  void  as  a  lease  for  more  than 
one  year,  or  revocable  as  a  mere  license  founded  upon  no  con- 
sideration. The  latter  proposition  is  disposed  of  by  the  verdict 
of  the  jury.  They  were  told  that  if  they  found  no  consider- 
ation for  the  permission  claimed,  and  that  it  was  a  bare  license 
or  privilege,  they  should  find  for  the  defendants.  We  must 
assume,  therefore,  that  the  substituted  parol  agreement  was 
founded  upon  a  consideration  and  was  in  legal  effect  a  verbal 
lease  of  the  staircase  and  so  much  of  defendants'  etore  adjacent 
as  was  needed  and  agreed  upon  for  signs  and  the  display  of 
goods,  and  that  this  new  letting  was  by  its  terms  for  more 
than  one  year.  It  could  not  subsist  for  its  full  agreed  term 
because  of  the  statute,  but  nevertheless,  there  having  been  an 
entry  into  possession  and  a  payment  of  rent,  it  was  good  as  a 
new  contract  for  one  year,  and  inured  as  a  tenancy  from  year 
to  year.  (Header  v.  Sayre,  70  N.  Y.  184 ;  Laughrcm  v.  Smith, 
75  id.  209.)  The  removal  of  plaintiff's  goods  and  the  de- 
struction of  his  sign,  which  formed  the  principal  grounds  of 
the  action,  all  occurred  during  this  first  year,  and  so  there  was 
a  cause  of  action  which  prevented  a  dismissal  of  the  complaint, 
and  the  new  agreement  or  contract  was  not  void. 

We  have  examined  the  exceptions  taken  to  the  admission 
of  evidence  during  the  progress  of  the  trial.  Only  one  of 
them  seems  to  require  comment.  The  defendants,  upon  cross- 
examination  of  Elkin  Bluraenthal,  a  witness  for  the  plaintiff, 
drew  out  of  him  the  fact  that  on  one  occasion  he  sought  to 
negotiate  with  defendants  a  sale  of  plaintiff's  crockery  business, 
which  negotiation  failed.  The  purpose  of  this  evidence,  or  the 
inference  which  the  defendants  sought  to  draw  from  it,  is  not 
very  apparent.  It  was  new  matter,  not  at  all  growing  out  of 
the  direct  examination.  It  was  possible  to  infer  from  it  that 
plaintiff's  business  was  unsatisfactory  and  so  without  profit  as 
to  make  a  sale  desirable,  and  that  independently  of  any  inter- 
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ference  by  defendants,  since  nothing  of  the  kind  was  alleged 
in  the  negotiation.  Upon  the  re-direct  examination  of  the 
witness,  he  was  allowed  to  testify,  under  objection  and  excep- 
tion, that  plaintiff,  when  he  requested  him  to  attempt  the  nego- 
tiation, stated  as  a  reason  for  his  desire  to  sell,  that  de- 
fendants had  obstructed  him,  and  he  could  not  compete  with 
them.  The  alleged  reason  for  the  offer  of  sale  actually  given 
to  the  selected  agent  was  a  part  of  the  res  gestw  of  the  partic- 
ular transaction  made  by  the  defendants  themselves  the  subject 
of  inquiry.  If  they  were  entitled  to  part  of  it  plaintiff  might 
prove  the  whole  to  prevent  or  rebut  any  adverse  or  damaging 
inferences.  The  answer,  too,  as  the  General  Term  suggest, 
beyond  bringing  out  the  true  character  and  purpose  of  the 
attempted  negotiation,  tended  to  prove  nothing  more  than 
what  the  plaintiff  had  already  stated  as  a  witness. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Ilka  A.  Nkmettt,  Appellant,  v.  Joseph  Naylob  et  aL, 
Respondents. 

Where  summary  proceedings,  instituted  to  remove  a  tenant  holding  nnder 
a  lease  executed  by  a  firm,  are  founded  upon  an  affidavit  in  which  one 
of  the  members  of  the  firm  is  described  as  the  lessor,  he  must  be  regarded 
as  representing  the  actual  lessor,  and  a  judgment  therein  against  the 
lessee  is  to  be  considered  as  a  judgment  in  favor  of  the  firm. 

The  informality  does  not  invalidate  the  proceedings  and  judgment,  and  so 
is  no  objection  to  the  judgment  when  collaterally  brought  in  question ;  it 
may  only  be  taken  advantage  of  on  objections  taken  In  the  proceedings. 

Where  the  summons  in  such  proceeding  was  made  returnable  December 
10,  which  was  Sunday,  but  in  the  copy  served  the  return  day  was 
stated  to  be  December  9,  and  on  that  day  the  parties  appeared  and 
consented  to  proceed,,  without  any  objection  being  taken  on  account  of 
the  mistake,  —  Held,  that  it  was  thereby  waived,  and  the  assent  to  pro- 
ceed conferred  jurisdiction. 

Where  a  justice,  before  whom  such  proceedings  were  instituted,  in  the 
record  stated  that  the  tenant  "  appeared  not/'  but  in  a  return  to  a  eerii- 
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arari  wherein  the  proceedings  were  set  forth  in  detail,  it  was  stated 
that  defendant  appeared  personally  and  with  counsel  and  consented  to  a 
judgment  against  her,  whereupon  judgment  was  rendered  as  by  default. 
Held,  tjiat  the  record  was  not  conclusive  where  it  came  in  question  col- 
laterally, but  must  be  considered  in  connection  with  the  return. 
In  an  action  to  recover  damages  for  an  alleged  breach  of  contract  it  appeared 
that  plaintiff  went  into  possession  of  certain  premises  under  a  written 
lease  from  J.  N.  &  Co.,  a  firm  in  which  defendants  were  the  copartners, 
for  a  year  from  May  1,  1876;  that  she  paid  the  rent  for  two  months, 
when  certain  verbal  agreements  were  made  between  her  and  defendants 
to  the  effect  that  they  were  to  make  certain  repairs  and  alterations,  and 
when  completed,  plaintiff  wan  to  take  a  lease  for  a  term  of  years  at  an 
increased  rental,  she  to  pay  no  rent  while  the  repairs  were  being  made, 
and  to  receive  credit  for  the  rent  paid.  It  appeared  that  summary  pro- 
ceedings were  instituted  on  behalf  of  defendants  in  December,  1876,  to 
dispossess  plaintiff  because  of  non-payment  of  rent  due  under  the  original 
lease ;  that  plaintiff  appeared  therein  and  consented  to  a  judgment  which 
was  entered  as  by  default.  Held,  that  said  judgment  was  a  bar  to  the 
action  as  it  necessarily  determined  that  plaintiff  held  only  under  the  lease 
set  forth  in  the  affidavit,  and  that  defendants  were  entitled  to  the  posses- 
sion; that  if  plaintiff  waB  entitled  to  possession  under  the  new  agreement, 
no  judgment  of  removal  was  authorized  and  she  should  have  set  it  up  and 
proved  it,  and  not  having  done  so,  the  judgment  was  conclusive  that  no 
other  tenancy  existed  ;  and,  as  plaintiff  had  no  right  to  possession,  she 
had  no  claim  for  damages. 

(Argued  October  29, 1886  ;  decided  November  24,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Oourt 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  15,  1882,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  to  alter  over  certain  premises  and  fit  them 
for  a  school,  and  to  execute  to  plaintiff  a  lease  thereof  for  a 
term  of  years. 

The  plaintiff  in  May,  1876,  went  into  possession  of  a  dwell- 
ing-house in  the  city  of  New  York,  belonging  to  the  defend- 
ants, under  a  written  lease  from  the  firm  of  J.  Naylor  &  Co., 
of  which  firm  defendant  was  the  copartner,  for  one  year  from 
May  1,  1876,  at  a  rental  of  $1,000,  payable  monthly  in  ad- 
vance.    The  rent  for  May  and  June,  was  paid.     The  plaintiff 
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gave  evidence  tending  to  show  certain  verbal  agreements  be- 
tween herself  and  defendant  in  June  and  July,  1876,  whereby 
the  landlords  were  to  make  extensive  repairs  and  alterations  to 
fit  the  premises  for  a  school,  the  work  to  be  finished  by  October 
1,  the  tenants  to  pay  no  rent  until  their  completion  and  to 
have  the  premises  for  ten  years  at  an  increased  rent,  receiving 
credit  for  the  rent  paid  for  May  and  June,  and  the  cost  of  re- 
pairs done  by  her. 

It  appeared  that  in  December,  1876,  summary  proceedings 
were  commenced  in  behalf  of  EL  Naylor,  as  landlord,  against 
the  plaintiff,  to  dispossess  her  for  non-payment  of  rent,  reserved 
in  the  written  lease.  Judgment  was  rendered  therein  against 
plaintiff,  which  defendants  set  up  as  a  bar  to  this  action. 

The  further  material  facts  are  stated  in  the  opinion. 

Everett  P.  Wheeler  for  appellant.  To  render  an  adjudi- 
cation in  a  former  suit  a  bar  to  a  subsequent  suit,  the  two  suits 
must  be  between  the  same  parties  (including  privies).  (God- 
dard  v.  Benson,  15  Abb.  Pr.  191 ;  Case  v.  Reeve,  14  John. 
79 ;  Knauth  v.  Bassett,  34  Barb.  81 ;  Brower  v.  Bowers,  1 
Abb.  App.  Dec.  214 ;  O'Connor  v.  Bagley,  3  E.  D.  Smith,  149 ; 
Bennett  v.  Leach,  25  Hun,  178 ;  Scott  v.  Stebbins,  91  N.  Y. 
605 ;  AH.  Dock  Co.  v.  Mayor,  etc.,  53  id.  64;  Detroit  v.  Hough- 
ton,  42  Mich.  459 ;  Fifield  v.  Edwards,  39  id.  264  ;  Freem.  on 
Judgm.  [2d  ed.],  §  171  a,  §§  161,  159.)  A  judgment  is  no  bar 
where  the  point  in  controversy  is  a  mere  matter  of  inference 
from  the  first  adjudication.  {Steele  v.  Lord,  28  Hun,  27.)  The 
record  was  not  a  bar  to  this  suit,  because  the  demands  alleged  in 
the  complaint  in  this  suit,  which  are  against  Joseph  Naylor  and 
Henry  Naylor  jointly,  were  no  defense  to  the  summary  proceed- 
ings before  the  justice  and  were  not  proved  therein.  ( Yates 
v.  Fassett,  5  Den.  29 ;  Kelsey  v.  Ward,  38  N.  Y.  83  ;  Brovm 
v.  Qattaudet,  80  id.  413;  Morgan  v.  Powers,  66  Barb.  335; 
Le  Ouen  v.  Ootuoemeur,  1  Johns.  Gas.  436 ;  Knox  v.  Hexter, 
42  Super.  Ct.  8  ;  People  v.  Kelsey,  1  Barb.  269 ;  La  Farge  v. 
Mansfield,  31  id.  345  ;  Dingan  v.  Hogan,  16  How.  Pr.  164; 
1  Bosw.  646;  Jarms  v.   Driggs,  69  N.  Y.  143.)     The  oral 
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agreements  were  independent  of  the  written  lease.  Their 
object  was  never  carried  out.  The  lease  was  under  seal.  An 
instrument  under  seal  cannot  be  modified  or  annulled  by  an 
executory  parol  contract.  (Delacroix  v.  Bidkley,  13  Wend. 
71 ;  Allen  v.  Jaquis,  21  Wend.  628  ;  Hasbrouck  v.  Tappen, 
15  Johns.  200 ;  Coe  v.  Bobby,  72  N.  Y.  141.)  The  judgment 
was  not  a  bar  because  the  record  affirmatively  shows  that  the 
justice  had  not  acquired  jurisdiction  to  proceed  judicially.  In 
a  legal  view  he  acted  only  as  a  volunteer  accepted  by  the  parties 
to  register  the  tenant's  consent  to  a  removal.  (Sagendorph  v. 
Shutt,  41  Barb.  102 ;  2  R.  S.  [Bank's  6th  ed.]  928.)  In  order 
that  a  judgment  by  default  should  bar  a  subsequent  action, 
the  cause  of  action  must  be  strictly  the  same.  (Wells  on  Res 
Adjudicata,  369 ;  Van  AUtyne  v.  R.  R.  Co.,  34  Barb.  28 ; 
Sherwood  v.  Haight,  26  Conn.  432.) 

Albert  Matthews  for  respondents.  If  the  alleged  agreement 
was  made  and  was  valid,  and  the  plaintiff  neglected  to  perform 
her  part  of  it,  or  if  the  defendants  fully  performed  their  part 
of  it,  then  the  plaintiff  has  no  cause  of  action  here,  and  she  had 
no  defense  to  the  proceedings  in  dispossession  before  the  justice. 
(Burnett  v.  Scribner,  16  Barb.  621;  Rapp  v.  Williams,  4  Super. 
Ct.  174.)  If  the  agreement  was  valid,  it  operated  at  least  as 
a  modification  of  the  original  lease  to  the  same  extent  as  if 
incorporated  therein,  and  it  was  a  substitution  pro  tanto  for 
the  same  ;  and  under  it  there  was  no  rent  due  from  the  plain- 
tiff at  the  time  of  the  dispossession.  (Van  Rensselaer  v. 
Penniman,  6  Wend.  578 ;  Schifflier  v.  Carpenter,  15  id.  407 ; 
Allen  v.  Jaquith,  21  id.  634 ;  Blanchard  v.  Truss,  38  N.  Y. 
227 ;  Fish  v.  Cattenett,  44  id.  542 ;  Proctor  v.  Thompson,  13 
Abb.  [N.  S.]  342 ;  People  v.  Richerts,  8  Oow.  231 ;  Zouns- 
bury  v.  Snyder,  31  N.  Y.  514.)  The  subject-matter  of  this 
action  being,  therefore,  necessarily  involved  in  the  adjudication 
in  the  summary  proceedings  before  the  justice,  his  judgment 
is  final  and  conclusive  against  the  plaintiff  upon  all  matters 
now  sought  to  be  litigated  in  this  action.  (Birkhead  v.  Brown 
5  Sandi.  134 ;  Gates  v.  Preston,  41  N.  Y.  113 ;  Brown  v. 
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Mayor,  etc.,  66  id.  385  ;  Smith  v.  Smith,  85  id.  436 ;  Pray  v. 
Eegeman,  98  id.  351.)  The  circumstance  that  the  original 
summons  in  the  "  dispossessory  proceedings  "  was  unlike  the 
ki  copy  "  served,  by  being  returnable  on  a  different  day  (inas- 
much as  the  parties  appeared  upon  the  lawful  return-day  named 
in  the  "  copy,"  and  assented  to  the  procedipgs)  was  immaterial 
and  does  not  invalidate  the  judgment  of  the  justice.  (Code  of 
Pro.,  §§  723-4 ;  Near  v.  Van  Alsfyne,  14  Barb.  230  ;  Perry  v. 
Tynm,  22  id.  139  ;  Bradbury  v.  Van  Nostrand,  45  id.  194 
Pixley  v.  Wmchdl,  7  Oow.  366 ;  Malone  v.  Clarke,  2  Hill,  659 
Clappv.  Graves,  26  N.  T.  419  ;  Gibbon  v.  Fred,  93  id.  962 
McCorm  v.  N.  H.  <&  N.  T.  C.  B.  B.  Co.,  50  id.  177.)  The 
circumstance  that  the  "  affidavit "  in  the  summary  proceedings 
described  the  "landlord"  of  the  premises  and  lessor  in  the 
written  lease  as  "  H.  Naylor,"  is  immaterial,  and  does  not  ren- 
der the  judgment  any  less  conclusive  as  an  estoppel  upon  the 
parties  to  thift  action.  {Lawrence  v.  Hunt,  10  Wend.  82 ; 
Bates  v.  Stanton,  1  Duer,  87.)  Irrespective  of  the  defense  of 
estoppel  by  res  adjudicata,  the  alleged  agreement,  of  which 
the  alleged  breach  is  the  foundation  of  the  plaintfFs  supposed 
legal  cause  of  action,  appears  to  be  wholly  void  by  the  statute 
of  frauds.  (1  R  S.  135,  §§6,  8  ;  Mechden  v.  Wallace,  7  Ad. 
&  Ell.  49 ;  Thayw  v.  Bock,  13  Wend.  53 ;  Boss  v.  Truax,  21 
Barb.  376 ;  Dwng  v.  Parker,  52  N.  Y.  494 ;  Organ  v.  Steward, 
60  id.  419.) 

Milleb,  J.  The  question  to  be  determined  in  this  case  is 
whether  the  record  introduced  on  the  trial  by  the  defendant 
was  a  bar  to  this  action  and,  the  complaint  properly  dismissed 
on  that  ground. 

We  think  that  the  adjudication  in  the  summary  proceedings 
was  final  and  conclusive  and  is  a  bar  to  the  plaintiff's  right  to 
recover  in  this  action.  The  judgment  beyond  any  question 
settled  the  facts  as  to  the  tenancy  existing  between  the  plain- 
tiff and  the  defendants;  the  non-payment  of  rent  due  and 
unpaid  and  the  holding  over  after  default  in  payment  by  the 
plaintiff,  and,  unless  there  was  some  invalidity  in  the  proceed- 
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ings  which  affected  the  authority  of  the  court  and  rendered  its 
judgment  inoperative  and  void,  or  a  want  of  jurisdiction  over 
the  parties,  it  is  not  apparent  how  the  proceedings  can  be  disre- 
garded. The  objection  urged  that  the  record  was  not  a  bar 
because  the  proceedings  before  the  justice  were  not  between 
the  same  parties  who  are  parties  to  this  action  is  without  merit 
The  fact  that  the  affidavit  upon  which  the  summary  proceed- 
ings were  founded  described  the  landlord  and  lessor  of  the 
premises  as  H.  Naylor  is  enough  to  show  that  he  must  be  re- 
garded as  representing  the  landlords,  and  the  judgment  must 
be  regarded  as  in  favor  of  the  landlords.  The  firm  was  bound 
by  the  action  of  one  of  its  members,  and  is  entitled  to  all  bene- 
fits arising  from  the  judgment.  The  subject-matter  was  iden- 
tical and  the  parties  the  same  in  person,  or  by  representation 
and  privity.  The  "  H.  Nay  lor"  named  was  the  representative 
of  the  defendants  in  this  action.  Although  the  lease,  under 
which  the  plaintiff  held,  was  in  the  name  of  "  J.  Naylor  & 
Co."  as  landlords,  the  proceedings  in  the  name  of  "H.  Naylor" 
were  not  invalid  unless  objection  was  taken  to  this  informality. 
This  was  not  done  upon  the  hearing  before  the  justice  and  the 
identity  of  the  parties  was  averred  in  the  plaintiff's  complaint 
and  by  defendants  in  their  answer,  and  was  conceded  by  all 
parties  upon  the  trial  of  this  action,  and  the  "  lease"  and  "  rec- 
ord" of  the  proceedings  were  also  received  in  evidence  without 
any  objection  whatever. 

As  the  case  stands,  it  cannot  be  maintained  that  the  proceed- 
ings had  to  dispossess  plaintiff  were  not  actually  between  the 
same  parties,  and  did  not  relate  to  the  same  premises  and  sub- 
ject-matter which  are  in  controversy  in  this  action.  Although 
it  may  be  conceded  that  the  plaintiff  would  not  be  bound  to 
recoup  the  claims  which  are  the  subject  of  this  action,  if  an 
action  had  been  brought  by  the  defendants  to  recover  rent  for 
the  demist  1  premises  against  the  plaintiff,  and  a  judgment  for 
such  rent  would  be  no  bar  to  the  plaintiff's  action  for  damages, 
yet  it  cannot  be  denied,  we  think,  that  the  adjudication  in  the 
summary  proceedings  was  a  final  determination  as  to  the  rights 
of  the  parties  to  the  premises  under  the  lease  pr  contract  ex- 
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isting  between  them.  Either  the  plaintiff  or  the  defendants 
had  a  right  to  the  possession  of  the  premises.  If,  under  any 
agreement,  the  plaintiff  had  such  a  right  she  could  not  be  dis- 
possessed or  removed.  Any  agreement  which  authorized  her  to 
keep  possession  was  a  perfect  defense  to  the  summary  proceed* 
ings  for  her  removal,  and  if  such  an  agreement  existed  no 
judgment  of  removal  was  authorized.  Such  agreement  not 
having  been  set  np  or  proved,  the  plaintiff  is  not  in  a  position 
to  claim  she  had  a  right  to  the  possession  of  the  premises. 
She  has  had  her  day  in  court  with  full  opportunity  to  be  heard 
and  to  assert  and  protect  her  rights,  and,  having  failed  to  do 
so  at  the  proper  time,  the  record  of  the  proceedings,  upon 
which  she  might  have  done  so,  is  a  bar  to  her  right  to  recover 
in  this  action.  The  judgment  is  conclusive  that  no  other  ten- 
ancy existed  than  that  which  was  claimed  in  the  proceedings 
had,  and  also  as  to  the  rent  due  and  unpaid  and  the  holding 
over  after  default  in  its  payment. 

The  plaintiff's  claim  in  this  action  rests  entirely  upon  a  ver- 
bal agreement  which  was  inconsistent  with  the  written  lease 
under  which  the  proceedings  were  had  to  remove  her,  which 
verbal  agreement  included  a  suspension  of  the  payment  of  rent 
until  certain  alterations  and  repairs  were  completed.  She 
proved  that  these  were  not  done  when  she  was  removed  under 
the  proceedings  had  against  her. 

The  judgment  established  the  lease  set  forth  in  the  affidavit 
which  upheld  the  landlord's  right  to  the  possession  of  the 
premises,  and  which  was  in  entire  conflict  with  any  other  or 
different  agreement.  The  written  and  verbal  contracts  were 
antagonistic  to  each  other  and  could  uot  stand  together,  and  as 
the  claim  of  the  plaintiff  results  from  the  alleged  parol  con- 
tract, the  existence  of  which  is  in  direct  conflict  with  the  judg- 
ment between  the  same  parties,  it  cannot  be  enforced  in  this 
action. 

The  objection  urged,  that  the  justice  did  not  obtain  juris- 
diction in  the  summary  proceedings  for  the  reason  that  the 
original  summons  was  unlike  the  copy,  being  returnable  on 
the  tenth  of  December,  1876,  instead  of  the  ninth,  did  not 
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render  the  proceedings  before  the  justice  nugatory  and  of  no 
effect.  The  error  was  a  clerical  one  and  did  not  affect  the  sub- 
stantial rights  of  the  parties.  It  could  be  waived  by  consent 
or  amendment  At  most  it  was  an  irregularity,  and  the  vol- 
untary appearance  of  the  party  in  accordance  with  the  copy 
summons  served,  without  making  any  objection  to  the  error  in 
the  original  process,  was  clearly  a  waiver  of  the  defect.  The 
mistake  appears,  from  the  return  of  the  justice,  to  have  been 
caused  by  an  inadvertence  of  his  clerk,  and  his  attention  was 
not  called  to  it  on  the  hearing.  On  the  contrary,  the  parties 
both  appeared  upon  the  case  being  called,  the  tenant  in  person 
and  by  her  attorney,  the  latter  presenting  the  copy  summons 
served,  which  was  returnable  on  the  ninth,  and  stated  that  the 
tenant  did  not  propose  to  offer  any  opposition  to  the  proceed- 
ings but  asked  for  a  stay  of  the  warrant  for  a  few  days,  where- 
upon the  usual  judgment  was  then  entered  by  default.  Under 
the  circumstances,  the  alleged  irregularity  cannot  be  reviewed 
in  a  collateral  proceeding,  and  cannot  be  regarded  as  affecting 
the  validity  thereof. 

It  cannot  be  said,  we  think,  that  the  plaintiff  was  not  bound 
by  the  statements  of  the  justice  upon  the  return  to  the  cer- 
tiorari. She  was  a  party  to  that  proceeding,  and  the  return  is 
controlling  so  far  as  the  rights  of  the  parties  affected  are  con- 
cerned. Although  it  appears  from  the  return  that  the  tenth 
day  of  December,  1876,  was  Sunday,  it  also  shows  that  in  point 
of  fact  the  copy  summons  served  was  returnable  on  the  ninth, 
and  that  the  parties  then  appeared  and  consented  to  proceed, 
thus  waiving  the  objection  to  the  error  now  alleged,  and  it  by 
no  means  follows  that  no  jurisdiction  was  acquired  by  the 
justice.  The  assent  of  the  parties  that  the  summons  was  re- 
turnable on  the  ninth  of  itself  conferred  jurisdiction.  The 
statement  in  the  record  of  the  justice  that  the  tenant  appeared 
not  is  not  conclusive,  and  must  be  considered  in  connection 
with  the  return  to  the  certiorari,  wherein  it  is  stated,  among 
other  things,  that  the  justice  rendered  judgment  as  by  de- 
fault, although  the  parties  really  appeared  and  consented  to 
the  same. 
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The  appellant  cites  the  case  of  Jarvis  v.  Driggs  (69  N.  Y. 
143)  to  sustain  the  position  that  the  judgment  is  not  conclusive 
as  to  the  amount  of  rent  due,  and  claims,  therefore,  that  it  can- 
not be  conclusive  as  to  the  amount  of  damages  in  an  action  for 
a  breach  of  an  independent  and  subsequent  agreement  to  make 
alterations.  The  answer  to  this  position  is  that  the  judgment 
established  a  tenancy  which  had  expired,  and  the  plaintiff  had 
no  right  whatever  to  the  possession  of  the  premises,  and  no 
claim  for  damages  under  any  agreement  in  regard  thereto. 

There  was  no  error  committed  on  the  trial,  and  the  judg- 
ment should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Oscar  Waring,  Respondent,  v.  Francis  A.  Waring,  Appel- 
lant. 

Where,  in  an  action  by  a  husband  against  his  wife  for  a  separation,  the 
husband  has  judgment,  the  court  has  no  power  to. order  an  allowance  to 
the  wife  for  her  support. 

The  fact  that  the  husband  has  received  large  sums  of  money  belonging  to 
the  wife  does  not  authorize  the  allowance. 

A  provision  in  such  a  judgment  awarding  the  custody  of  minor  children 
to  the  husband  is  in  the  discretion  of  the  trial  court,  and  is  not  review- 
able here. 

(Argued  October  30,  1885 ;  decided  November  24,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facta  are  stated  in 
the  opinion. 

Calvin  Frost  for  appellant.  The  defendant  was  entitled  to 
a  suitable  allowance  for  her  expenses  and  counsel  fees  in  this 
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action,  and  also  to  a  suitable  provision  for  alimony  and  support 
for  herself  and  her  children,  pendente  lite  and  after  judgment. 
(Code,  §  1769 ;  Be  Llwmosaa  v.  De  Llamotsas,  2  Hun,  380 ; 
Strong  v.  Strong,  1  Abb.  [N.  S.]  358 ;  Wood  v.  Wood,  2 
Paige,  108;  Griffin  v.  Griffin,  23  How.  189;  Forrest  v. 
Forrest,  25  N.  Y.  518.)  If  the  court  shall  be  of  opinion  that 
the  judgment  of  separation  was  properly  granted,  still  the 
judgment  should  be  modified  by  making  a  suitable  allowance 
for  the  support  of  defendant  and  for  the  support  and  edu- 
cation of  the  children  if  the  judgment  shall  be  modified  by 
giving  the  custody  of  them  to  her.  (Perry  v.  Perry,  2 
Barb.  Gh.  311.)  The  complaint  should  have  been  dismissed. 
Defendant  should  have  had  judgment  of  separation.  She 
should  have  been  awarded  the  custody  of  the  younger  children 
and  alimony  and  counsel  fees,  the  proper  amount  to  be  ascer- 
tained on  a  reference  for  the  purpose.  (Hoffman  on  Referees, 
191,  194.) 

James  P.  Sand&rs  for  respondent. 

Earl,  J.  This  was  an  action  by  a  husband  against  his  wife 
for  a  separation  on  the  ground  of  abandonment  and  cruel  and 
inhuman  treatment.  Upon  the  trial  the  evidence  was  some- 
what conflicting,  and  the  findings  in  favor  of  the  husband  by 
the  referee,  confirmed  by  the  court,  both  at  the  Special  Term 
and  the  General  Term,  conclude  us.  The  proof  showed  a  clear 
case  of  abandonment  by  the  wife  without  sufficient  justifica- 
tion, and  even  at  the  trial  she  testified  that  she  had  refused 
to  live  with  her  husband,  and  "  intended  to  carry  it  out."  The 
case  against  the  wife  for  a  separation  -was  so  clear  that  upon 
the  argument  before  us  her  counsel  stated  that  he  did  not  ex- 
pect or  ask  to  have  the  judgment  for  a  separation  reversed, 
but  he  asked  to  have  it  so  modified  as  to  give  the  wife  alimony 
and  the  custody  of  the  two  younger  children. 

In  a  case  like  this,  where  the  husband  has  judgment  for  a 
separation,  there  is  no  power  in  the  court  to  order  an  allowance 
to  the  wife  for  her  support.     (Code,  §  1766 ;  Perry  v.  Perry, 
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2  Barb.  Ch.  311.;  Bams  v.  Davis,  75  N.  Y.  221.)  It  is  true 
that  it  appears  that  the  husband  took  or  received  considerable 
snms  of  money  which  belonged  to  the  wife.  But  that  does 
not  authorize  the  court  to  make  to  her  the  allowance  claimed. 
If  he  still  remains  indebted  to  her  for  such  money,  she  can 
compel  payment  by  action. 

As  to  the  children,  the  court  below  on  all  the  facts  of  the 
case  exercised  its  discretion  in  awarding  their  custody  to  the 
husband  until  the  further  order  of  the  court.  In  disposing  of 
the  custody  of  minor  children  the  court  consults  mainly  the 
welfare  of  the  children.  It  is  open  to  her  to  satisfy  the  court, 
if  she  can  upon  any  future  application,  that  the  welfare  of  the 
two  younger  children  will  be  best  promoted  by  placing  them 
in  her  custody.  Until  she  can  do  so  the  judgment  must  stand 
as  rendered.  There  were  no  material  errors  prejudicial  to  the 
defendant  upon  the  trial  in  any  of  the  rulings  of  the  referee, 
and  the  judgment  should,  therefore,  be  affirmed,  but  without 
costs. 

All  concur. 

Judgment  affirmed. 


The  People,   ex  rel.   Amelia  M.   Robinson,  Appellant,  v. 
Michael  O'Keefe,  Registrar,  etc.,  Respondent. 

Certain  lands  in  the  city  of  Brooklyn  were  sold  for  unpaid  taxes  ;  the  pur- 
chaser executed  to  W.  an  instrument  purporting  to  be  an  assignment  of 
the  certificates  of  sale,  bat  did  not  deliver  to  him  the  certificates ;  this 
he  had  previously  assigned  and  delivered  to  relator.  The  lands  were 
redeemed  as  provided  for  by  the  city  charter  (Chap.  868,  Laws  of  1873) 
by  payment  to  the  registrar  of  arrears  of  the  amount  bid,  with  interest. 
The  then  registrar  of  arrears,  defendant's  predecessor  in  office,  upon 
application  of  W.,  who  represented  that  the  certificates  had  been  lost, 
and  upon  his  giving  a  bond  indemnifying  the  city  from  loss,  gave  to  him 
a  check  on  the  treasurer  for  the  amount  received.  Thereafter  the  relator 
presented  to  defendant  the  original  certificates  of  sale  with  the  assign- 
ment,  and  demanded  payment  of  the  amount  received  on  redemption, 
which  was  refused.    In  proceedings  by  mandamus  to  compel  such  pay- 
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ment,  held  that,  assuming  that  the  payment  to  W.  was  irregular  and 
without  authority,  yet,  as  thereby  the  fund  applicable  to  the  payment 
wits  exhausted,  and  under  the  scheme  of  the  charter,  it  was  not  within 
the  power  of  the  registrar  of  arrears,  or  the  other  administrative  officers, 
to  pay  the  amount  claimed. 

Under  said  charter  (§  8,  tit.  8),  moneys  paid  to  the  registrar  of  taxes  on 
redemption  of  lands  sold  for  taxes  constitute  a  trust  fund  for  the  bene- 
fit of  holders  of  tax  certificates,  of  which  each  holder  is  entitled  to  a  defi- 
nite share,  and  the  shares  of  other  holders  may  not  be  taken  to  make 
good  his  share  in  case  it  has  been  paid  over  to  one  not  entitled  to  it;  and 
where,  by  the  act  of  the  predecessor  of  a  registrar,  the  portion  of  such 
fund  applicable  to  the  payment  of  a  share  has  been  exhausted,  whether 
rightfully  or  wrongfully,  the  registrar  is  justified  in  refusing  payment. 

It  seems  that  in  such  case  if  the  share  has  been  paid  out  wrongfully  the 
remedy  of  the  person  entitled  thereto  is  by  action. 

(Argued  October  80,  1885  ;  decided  November  24,  1885.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  11, 
1883,  which  reversed  a  judgment  of  Special  Term  awarding  a 
peremptory  writ  of  mandamus  commanding  defendant,  as  reg- 
istrar of  arrears  of  the  city  of  Brooklyn,  to  sign  a  check  on 
the  treasurer  for  a  sum  paid  in  to  redeem  certain  lands  of  the 
relator  from  tax  sales. 

The  material  facts  are  stated  in'  the  opinion. 

George  B.  Ely  for  appellant.  The  relator  was  entitled  to 
payment  of  the  amount  called  for  by  the  certificates.  (Laws 
of  1854,  879,  §  26  ;  Laws  of  1862,  196,  §  28 ;  Laws  of  1873, 
1319,  §  5 ;  1324,  §  23 ;  1311,  §  20.)  The  failure  to  file  the 
certificates  in  the  office  of  the  street  commissioner  did  not 
deprive  the  relator  of  the  right  to  recover  the  money  paid. 
(Chapman  v.  City  of  Brooklyn,  40  N.  Y.  378;  Laws  of  1854, 
880,  §§  29,  30 ;  Ayres  v.  City  of  Brooklyn,  87  K  T.  639 ; 
JT.  T.  <&  JV.  E.  R.  R.  Co.  v.  Schuyler,  34  id.  83 ;  Bramard 
v.JV.  T.  &R.R.R.  Co.,25  id.  500;  Roibrookv.  N.J.  Zinc 
Co.,  57  id.  623.)  The  tax  certificates  were  assignable.  (Bre- 
voort  v.  City  of  Brooklyn,  89  N.  Y.  128.)  It  was  competent 
to  prove  as  part  of  the  res  gestm  the  fact  that  the  paper  was 
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filed  in  the  registrar  of  arrears'  office;  that  a  receipt  from 
Wheeler  was  attached  to  it  and  payment  of  the  redemption 
money  to  Wheeler.  (Foster  v.  Beals,  21  N.  Y.  247.)  A  mer- 
ger never  takes  place  against  the  interest  of  the  party,  nor  when 
it  is  not  intended,  nor  against  equity.  (Smith  v.  Roberts,  91 N. 
Y.  475 ;  Payne  v.  Wilson,  74  id.  348 ;  Sheldon  v.  Edwards,  35 
id.  279.)  An  illegal  tax  levy  is  a  cloud  upon  title,  to  remove 
which  suit  may  be  brought.  (Rumseyv.  City  of  Buffalo,  97 
N.  Y.  114.)  It  is  no  answer  to  say  that  the  city  has  wrong- 
fully paid  the  money  to  a  stranger  on  his  mere  claim.  (Bk. 
of  Commonwealth  v.  Mayor,  etc.,  43  N.  Y.  184 ;  Schwinger 
v.  Hickock,  53  id.  280 ;  Newman  v.  Supervisors,  45  id.  687.) 
The  duties  of  registrar  are  ministerial.  Mandamus  is  the 
proper  remedy.  Laws  of  1873,  1378,  chap.  863,  tit  19, 
§  27  ;  Laws  of  1873,  1324,  chap.  863,  tit.  8,  §  27 ;  People  v. 
Supervisors,  10  Wend.  366 ;  People  v.  Comptroller,  77  N.  Y. 
45.)  The  delivery  of  the  certificates  with  the  assignment  in 
blank  signed  constituted  a  valid  transfer.  (Hdtbrook  v.  N.  J. 
Zinc  Co.,  57  N.  Y.  623  ;  Bramard  v.  N.  Y.  c6  H.  R.  It.  Co., 
25  id.  496  \  N.  Y.&  H.  R.  R.  Co.  v.  Schuyler,  34  id.  82.) 

John  A.  Taylor  for  respondent.  Where  evidence  of  title  is 
produced,  the  nou-production  of  the  certificate  of  sale  will  not 
justify  the  registrar  of  arrears  in  refusing  to  pay  moneys 
received  by  him  in  redemption  from  the  sale.  (Ayers  v.  City 
of  Brooklyn,  24  Hun,  234;  87  N.  Y.  639.)  The  failure  of 
Wheeler  to  produce  the  certificates  was  insufficient  as  matter 
of  law  to  put  the  registrar  upon  inquiry  as  to  whether  they  had 
been  assigned  to  any  one  else.  (Foster  v.  Beats,  21  N.  Y.  247; 
Van  Kewren  v.  Corkins,  66  id.  77.)  The  registrar,  in  prepar- 
ing and  signing  a  check  in  payment  of  moneys  received  in 
redemption  of  tax  sales,  exercises  powers  of  a  quasi-jndicisl 
character.  (Laws  of  1873,  chap.  863,  p.  1324,  tit.  8,  §  23 ; 
High's  Extraordinary  Legal  Remedies,  §§  46,  47;  People  v. 
Leonard,  74  N.  Y.  443 ;  Howland  v.  Eldridge,  47  id.  457.) 
The  relator  failed  to  show  title  to  the  certificates  in  question. 
(Robinson  v.  Williams,  22  N.  Y.  382.)    The  writ  should  have 
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been  refused  by  reason  of  the  relator's  great  laches.  (High's 
Extraordinary  Legal  Remedies,  §  269 ;  People  v.  Seneca  Com- 
mon Pleas,  2  Wend.  264 ;  People  v.  Delaware  Common  Pleas, 
id.  256;  People  v.  Syracuse,  78  N.  Y.  56.) 

Andbews,  J.  The  duty  sought  to  be  enforced  in  this  case 
by  mandamus  is  prescribed  by  section  23,  chapter  863  of  the 
Laws  of  1873,  known  as  the  city  charter  of  Brooklyn,  That 
section  makes  it  the  duty  of  the  registrar  of  arrears,  upon 
the  application  of  the  holder  of  a  certificate  of  sale  of  lands 
for  taxes,  which  have  been  redeemed  from  the  sale,  to  be  re- 
paid the  amount  bid  with  interest,  to  examine  the  case,  and,  if 
found  to  be  correct,  upon  surrender  of  the  certificate,  to  pre- 
pare and  sign  a  check  on  the  treasurer  for  the  amount  received 
"  in  said  case,"  and  after  procuring  the  counter-signature  of  the 
comptroller,  to  deliver  it  to  the  applicant.  The  lands  now 
owned  by  the  relator  were  sold  for  taxes  February  19,  1861, 
and  certificates  of  sale  were  duly  executed  to  one  Feeks,  the 
purchaser,  who  on  the  27th  day  of  February,  1862,  executed 
and  delivered  to  one  Wheeler  an  instrument  purporting 
to  be  an  assignment  of  the  certificates,  but  it  was  found 
by  the  trial  judge  that  the  certificates  were  never  delivered  to 
the  assignee.  The  relator,  on  the  14th  day  of  August, 
1874,  she  then  being  the  owner  of  the  lands  embraced  in  the 
certificates,  redeemed  from  the  sale  by  paying  to  the  registrar 
of  arrears  thd  amount  for  which  they  had  been  sold,  with  in- 
terest, at  the  rate  prescribed  by  the  charter.  On  the  13th 
day  of  August,  1876,  the  then  registrar  of  arrears,  upon 
the  application  of  Wheeler,  as  assignee  and  owner  of  the 
certificates,  by  virtue  of  assignment  from  Feeks  above  re- 
ferred to,  gave  to  Wheeler  his  check,  countersigned  by  the 
comptroller,  for  the  amount  received  from  the  relator  on 
the  redemption,  which  was  paid  by  the  treasurer.  The  cer- 
tificates were  not  surrendered  by  Wheeler  to  the  registrar, 
trar,  he  claiming  that  they  had  been  lost.  The  assignment  to 
Wheeler  was  filed  in  the  registrar's  office  the  day  the  payment 
to  him  was  made,  and  the  registrar  gave  the  check,  relying 
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upon  the  assignment  and  the  representation  of  Wheeler  thai 
the  certificates  had  been  lost,  but  he  took  from  Wheeler  a  bond 
indemnifying  the  city  of  Brooklyn  against  loss  or  damage  by 
reason  of  such  payment.  Thereafter,  on  the  16th  day  of 
January,  1882,  the  relator  presented  to  the  registrar  of  arrears 
the  original  certificates  of  sale,  with  written  assignments  in- 
dorsed thereon  from  Feeks,in  blank,  and  without  date,  sod 
demanded  payment  to  her  as  assignee  of  the  certificates  of  the 
amount  paid  by  her  as  owner  of  the  land,  August  14, 1874,  on 
the  redemption  from  the  sales  described  in  the  certificates, 
which  was  refused.  The  trial  judge  found  that  the  relator  be- 
came the  owner  of  the  certificates  in  1862  or  1863,  prior  to  the 
assignment  to  Wheeler,  and  held  that  the  payment  of  the  re- 
demption money  to  him,  although  made  without  notice  of  the 
relator's  rights,  was  without  authority,  being  unaccompanied 
with  the  surrender  of  the  certificates,  and  constituted  no  defense 
in  this  proceeding.  We  are  of  opinion  that  the  order  of  the 
General  Term,  reversing  the  judgment,  should  be'lffirmednpon 
the  ground  that  the  fund  applicable  to  the  pay  Bent  of  the 
relator's  claim  was  depleted  and  exhausted  by  thet»ymeDt 
made  to  Wheeler ;  and  that  assuming  that  that  payi.*t  wss 
irregular  and  without  authority,  nevertheless  under  thieheme 
of  the  charter,  it  rendered  it  impossible  for  the  regiv  of 
arrears,  or  the  other  admininistrative  city  officers,  to  p  ^e 
relator  the  amount  claimed.  The  funds  of  the  ci*18 
by  the  charter  divided  into  five  classes,  the  Jifth  one*? 
the  redemption  fund,  comprising  all  moneys  receive^ 
the  redemption  of  real  property  sold  for  taxes  and  * 
ments,  etc.,  and  the  charter  prohibits  the  use  of  one  f  ui^ 
the  purposes  of  any  other,  except  as  specially  provided  th^- 
(Tit.  IV",  §§  6,  11.)  The  moneys  paid  to  the  registr^ 
arrears  on  the  redemption  of  property  sold  for  taxes* 
stitute  a  trust  fund  for  the  benefit  of  the  holders  of  ta*' 
tificates,  and  to  reimburse  them  for  the  purchase-money  f^ 
with  interest.  This  is  clear  from  the  provisions  of  secf*  ^ 
title  VIII,  in  connection  with  the  provisions  already  ref erVto 
The  money  paid  on  redemption  is,  by  the  terms  of  sectf  ^ 
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title  VIII,  paid  to  the  registrar  for  the  use  of  the  purchaser  at 
the  tax  sale,  or  his  assignees,  and  by  section  23  of  the  same 
title  it  is  the  amount  received  "  in  such  case  "  which  is  to  be 
returned  to  the  purchaser  in  case  of  redemption.  The  redemp- 
tion fund  in  the  hands  of  the  treasurer  represents  the  aggre- 
gate of  redemption  moneys,  of  which  each  purchaser  whose 
purchase  has  been  annulled  by  redemption  is  entitled  to  a 
definite  share.  The  share  of  the  relator  has  been  paid  to 
another  claimant.  The  shares  of  other  persons  having  an  in- 
terest in  the  redemption  fund  cannot  be  taken  to  make  good 
the  relator' 8  share,  assuming  that  it  was  paid  over  to  the  wrong 
person.  It  was  paid  under  a  claim  of  right,  and  the  payment 
took  from  the  redemption  fund  the  part  which  belonged  to 
the  relator.  The  registrar  of  arrears  cannot 'correct  the  mis- 
take. He  was  justified  in  refusing  payment  to  the  relator, 
because  the  fund  applicable  to  it  has,  by  the  act  of  his  prede- 
cessor, been  taken  from  his  control,  and  whether  rightfully  or 
wrongfully,  is,  we  think,  in  this  proceeding,  of  no  consequence. 

\ji  The  relator,  if  she  was  entitled  to  the  fund,  has  doubtless  a 

the  remedy  by  action.     But  the  remedy  by  mandamus  would  be 

payr  fruitless. 

er  th<  The  order  should  be  affirmed. 

regi  All  concur. 

j,  to  p  Order  affirmed. 

the  ci 

h  one 
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and  Giles  Evebson,  Respondent,  v.  The  City  of  Syracuse, 

)iie  fin  Appellant. 
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In  order  to  make  a  municipal  corporation  liable  for  an  unlawful  levy  and 

sale  of  property  to  pay  a  tax,  it  must  be  made  to  appear  that  the  acts  of 

***^  the  collector  were  authorized  by  the  corporation,  or  were  subsequently 

of  ta  ratified  by  it  in  such  a  manner  as  to  make  it  liable  therefor  ab  initio. 

lOneT  A  tax-roll  and  two  warrants,  one  issued  by  the  proper  officer  of  the  city  of 

f  Mr'  &•  (defendant),  the  other  by  the  board  of  supervisors  of  the  county, 

were  delivered  to  a  constable  duly  authorized  to  collect  the  city,  county 

refcr  and  local  assessments.    The  warrants  directed  the  constable  to  collect 

f  sect  from  persons  named  in  the  schedule  annexed  and  in  the  assessment  and 
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tax-roll  the  sums  opposite  their  names,  being  the  amounts  assessed  to 
them.  In  the  schedule  and  assessment-roil  the  name  of  plaintiff  did  not 
appear,  bat  to  collect  a  tax  which  did  appear  thereon  assessed  to  other 
persons,  plaintiffs  property  was  levied  upon  and  sold.  The  check  given 
by  the  purchaser  was  paid  into  the  city  treasury  by  the  constable.  Held, 
that  an  action  for  an  unlawful  conversion  of  the  property  was  not  main- 
tainable against  the  city ;  that  the  city  was  not  bound  by  the  tortious 
acts  of  the  officer  outside  of  the  directions  given  in  the  warrants ;  that 
the  receipt  of  the  proceeds  of  sale,  in  the  absence  of  notice  that  the  col- 
lection had  not  been  made  from  the  proper  person  was  not  a  ratification 
of  the  unlawful  acts  of  the  officer ;  nor  was  a  resolution  of  the  common 
council  agreeing  to  save  the  constable  harmless  in  collecting  the  tax,  in 
case  he  proceed  in  such  collection  according  to  law,  an  authorization  or 
adoption  of  any  illegal  or  tortious  act  committed  by  him. 

Also  held,  that  a  refusal  of  the  mayor  of  the  city  to  pay  on  demand  of 
the  plaintiff  the  value  of  the  property  seized  and  sold  was  not  a  ratifica- 
tion. 

Resort  may  be  had  to  evidence  given  on  a  trial  showing  facts  not  found,  for 
the  purpose  of  sustaining  the  decision  of  a  referee,  but  not  to  reverse  it 
where  there  was  no  request  and  refusal  to  find. 

(Argued  October  80,  1885;  decided  December  8,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  14,  1883, 
which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  the  alleged  unlawful 
taking  and  conversion  of  certain  property  belonging  to  plaintiff. 

The  referee  found  in  substance  the  following  facts : 

In  the  year  1876  the  assessors  of  the  city  of  Syracuse  as- 
sessed certain  real  estate,  situate  in  the  Sixth  ward  in  that  city, 
to  Allen  Munroe.  and  two  other  persons,  who  then  owned  the 
same  as  tenants  in  common  ;  Munroe  being  the  owner  of  an 
undivided  three-eighths  thereof.  After  the  assessment,  and  on 
or  about  the  22d  of  August,  1876,  Munroe  sold  arid  conveyed 
his  interest  in  the  property  to  the  plaintiff  and  one  Jacob 
Crouse  who  then  entered  into,  and  ever  since  have  been  in  the 
possession  thereof.  In  October  following,  the  city  taxes  of 
that  year  were  extended  by  the  common  council,  and  in  De- 
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ceinber  the  State  and  county  taxes  were  extended  by  the  board 
of  supervisors  of  the  county.  The  owners  of  the  other  five- 
eighths  of  the  property  paid  their  proportionate  share  of  the 
tax,  leaving  the  three-eighths  which  was  assessed  to  Munroe 
unpaid. 

In  March,  1877,  the  common  council  by  resolution  approved 
of  the  selection  of  one  Booth  to  collect  city,  county  and  local 
assessments,  remaining  unpaid,  and  thereupon  the  tax-roll  and 
two  warrants  were  delivered  to  him,  one  executed  by  the  board 
of  supervisors,  the  other  by  the  common  council  directing  him 
to  collect  from  "the  several  persons  *  *  *  named  in  the 
schedule  hereunto  annexed  (and  named  upon  the  assessment 
and  tax-roll  of  the  Sixth  ward  of  said  city  for  the  year  1876) 
the  several  sums  mentioned  opposite  their  names/'  etc.  In  the 
schedule  and  the  assessment-roll  the  names  of  the  persons 
assessed  for  the  taxes  in  question  were  stated  as  "  Townsend, 
Lansing  and  Allen  Munroe."  Booth  levied  upon  and  sold  the 
property  in  question,  which  was  then  on  the  premises,  but  in 
plaintiff's  possession. 

Further  facts  are  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  All  proceedings  relating  to 
the  assessment  of  the  property,  the  levying  of  the  taxes,  for 
the  collection  of  which  warrants  were  issued,  were  regular  and 
valid  in  every  respect,  and  the  taxes  when  levied  became  a 
valid  lien  upon  the  property  to  which  they  related,  and  which 
was  owned  by  the  plaintifE  at  the  time  of  the  collection  of  the 
taxes.  (Barlow  v.  St.  Nicholas  Bk.,  63  N.  Y.  399 ;  Rundell 
v.  Lakey,  40  id.  514.)  This  action,  being  one  sounding  in 
tort,  based  upon  the  alleged  wrongful  conversion  by  Booth  of 
plaintiff's  property,  cannot  be  maintained  against  the  defend- 
ant, the  act  of  Booth  being  unauthorized  by  it,  and  being 
directly  contrary  to  express  instructions.  ( W.  R.  R.  Co.  v. 
Nokm,  48  N.  Y.  518 ;  Cooley  on  Torts,  129 ;  Wilson  v.  Turn- 
man,  6  M.  &  G.  244;  Whitmore  v.  Green,  13  M.  <fc  W.  104; 
Walley  v.  McConnell,  13  Q.  B.  911 ;  Averill  v.  Williams, 
1  Den.  501;  4  id.  295;  Welsh  v.  Cochran,  63  K  Y.  181; 
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Campbell  v.  Brown,  2  Wood's  C.  C.  349 ;  Hyde  v.  Cooper, 
26  Vt.  552 ;  Lewis  v.  Reed,  13  M.  &  W.  834;  Hoe  v.  B.  By. 
Co.,  7  Exch.  36 ;  Zorillard  v.  Monroe,  11  K  Y.  392 ;  Chegaray 
v.  Mayor,  etc.,  13  id.  221 ;  Bank  of  Commonwealth  v.  Mayor, 
etc.,  43  id.  184 ;  Newman  v.  Livingston  Co.,  45  id.  682 ;  De 
Qrawu)  v.  Supervisor*,  13  Hun,  385 ;  McZanahan  v.  £yra- 
tfuw,  18  id.  259 ;  Fox  v.  Northern  liberties,  3  Watts  &  Serg. 
103 ;  Wallace  v.  Menashay  48  Wis.  79.)  It  must  appear  that 
the  officers  were  expressly  authorized  to  do  the  acts  by  the  city 
government,  or  that  they  were  done  bona  fide  in  pursuance  of 
a  general  authority  to  act  for  the  city  on  the  subject  to  which 
they  relate ;  or  that  in  either  case  the  act  was  adopted  and 
ratified  by  the  corporation.  {Thayer  v.  City  of  Boston,  19 
Pick.  511 ;  2  Dill,  on  Mun.  Corp.  3d  ed.],  §  972 ;  Boom  v. 
City  of  TJtica,  2  Barb.  104 ;  N  T.  &  B.  S.  M.  Co.  v. 
Brooklyn,  71  N.  Y.  580 ;  Vanderbilt  v.  B.  T.  Co.,  2  id.  479 ; 
Lw*ittard  v.  Mowroe,  11  id.  392;  Chegaray  v.  Mayor,  etc.,  13 
id.  222;  McZanahan  v.  City  of  Syracuse,  18  Hun,  259; 
People  v.  Esopus,  74  N.  Y.  310.)  A  municipal  corpora- 
tion is  not  liable  for  the  misfeasance  or  non-feasance  of 
one  of  its  officers,  in  respect  to  a  duty  specifically  imposed 
by  statute  upon  him.  {Martin  v.  Mayor,  etc.,  1  Hill,  145 ; 
LoriUard  v.  Mayor,  etc.,  11  N.  Y.  392 ;  Maximilian  v. 
Mayor,  etc.,  62  id.  160;  Ham  v.  Mayor,  etc.,  70  id.  459; 
Smith  v.  City  of  Rochester,  76  id.  506 ;  Walcott  v.  SwamscoU, 
1  Allen,  191 ;  Bank  of  Chemung  v.  City  of  Ehnira,  53  N. 
Y.  53  ;  Weismer  v.  Village  of  Douglas,  64  id..  105  ;  Horton  v. 
Tlwmpson,  71  id.  524.)  The  property  of  the  plaintiff  was 
rightfully  seized  by  virtue  of  the  warrant  held  by  Booth, 
because  he  was  one  of  the  owners  of  the  real  estate  upon 
which  the  taxes  were  assessed  when  they  became  alien  thereon, 
and  he  was,  therefore,  one  of  the  persons,  who,  within  the 
meaning  of  the  Ee vised  Statutes,  "ought  to  pay  the  same." 
{Barlow  v.  St.  Nicholas  Bank  63  N.  Y.  399 ;  Dowdney  v. 
Mayor,  etc.,  54  id.  186 ;  Bud  v.  Boughton,  2  Den.  92 ;  Bar- 
ber v.  Carey,  11  Barb.  549 ;  Nelson  v.  Mayor,  etc.,  63  N.  Y. 
544 ;  State  v.  Phosnix  Bank,  33  id.  9 ;  Swift  v.  Poughkeepsiey 
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37  id.  511 ;  Foster  vy  Van  Wyck,  4  Abb.  [N.  S.]  409 ;  Sheldon 
v.  Van  BusJcirk,  2  N.  Y.  478  ;2E.S.  [7th  ed.]  1008,  §  2.) 

M.  M.  Waters  for  respondent.  The  signing  of  the  warrants, 
receiving  the  money  into  the  treasury,  applying  the  same  in 
satisfaction  of  the  taxes,  as  well  as  the  seizure  of  the  property 
by  virtue  of  the  warrants,  were  corporate  acts.  {Conrad  v. 
Village  of  Ithaca,  16  N.  Y.  158 ;  Newman  v.  Supervisors,  etc., 
45  N.  Y.  576.)  A  municipal  corporation  is  liable  in  an  action 
of  tort  for  the  tortious  acts  of  its  officers  if  it  appear  either 
that  the  officer  was  expressly  authorized  to  do  the  act,  or  that 
the  acts  were  done  bona  fide  in  pursuance  of  a  general  author- 
ity to  act  for  the  corporation  on  the  subject  in  relation  to 
which  they  were  performed.  {Lee  v.  Sandy  Hill,  40  N.  Y. 
442;  B.  <&  H.  T.  Co.  v.  Buffalo,  58  id.  639;  N.  Y.&B.S. 
M.  <&  L.  Co.  v.  Brooklyn,  71  id.  580 ;  Conrad  v.  Trustees 
of  Ithaca,  61  id.  158.)  It  is  no  defense  that  the  acts  of  the 
officer  were  not  authorized  by  the  warrants  under  which 
he  acted.  {Howell  &  Co.  v.  Buffalo,  15  N.  Y.  512; 
Bennett  v.  Buffalo,  17  id.  383;  Ni  Bank  of  Chemung 
v.  City  of  Elmira,  63  id.  49.)  The  authority  to  the  col- 
lector contained  in  the  warrant  "  to  levy,  etc.,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  delinquent,  or  of  any  goods 
and  chattels  in  his,  her  or  their  possession,"  does  not  authorize 
the  seizure  of  the  property  of  any  person  not  named  in  the  as- 
sessment and  tax-roll,  which  property  is  in  possession  of  the 
owner.  {L.  S,  etc.,  v.  Roach,  21  Alb.  L.  J.  258 ;  80  N.  Y.  339.) 
The  person  who  was  not  assessed  and  whose  name  did  not  ap- 
pear either  in  the  warrants,  assessment  or  tax-roll,  is  not  the 
person  who  ought  to  pay  the  same.  (Handell  v.  Lakey,  40 
N.  Y.  513.)  The  collector's  act  in  seizing  property  of  persons 
not  named  in  the  warrant  cannot  be  justified  on  the  ground 
that  plaintiff  purchased  August  22,  1876,  after  the  assessment. 
(40  N.  Y.  513 ;  Burr,  on  Tax.  258.)  The  answer  is  itself  a 
ratification  of  all  the  unlawful  acts,  or  as  it  claims  and  asserts 
them  to  be  lawful  acts,  claims  the  benefit  of  them,  and  ac- 
knowledges the  receipt  of  the  fruits  of  the  conversion,  and  this 
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with  full  notice  of  all  the  facts.  {Herman  v.  Gilbert,  8  Han, 
253;  Dill,  on  Corp.,  §  972;  L.  S.  c&  M.  S.  B.  E.  Co.  v.  Roach,  80 
N".  T.  339.)  The  test  by  which  to  determine  whether  this  act 
of  the  officer  was  a  corporate  act  has  been  said  to  be  determined 
by  the  question,  "  where  the  acts  are  done  for  the  public  benefit 
or  for  the  defendant  in  its  private  corporate  character."  {Max- 
imillian  v.  Mayor,  etc.,  62  N".  Y.  160.) 

R ajpallo,  J.  It  may  be  conceded  that,  for  the  reasons  stated  in 
the  opinion  at  General  Term  in  this  case,  the  personal  property  of 
the  plaintiff  was  unlawfully  seized  and  sold  for  the  payment  of 
the  tax  in  question  herein,  and  that  if  this  action  had  been 
brought  against  the  constable  who  made  the  seizure  and  sale,  he 
would  have  been  liable.  But  whether  the  city  of  Syracuse  is  lia- 
ble for  his  acts  is  a  different  question,  which  is  not  touched  upon 
in  the  opinion  of  the  court  at  General  Term.  The  decision 
of  the  learned  referee  dismissing  the  complaint  appears  to 
have  been  reversed  on  the  sole  ground  that  the  plaintiff  was 
not  personally  liable  for  the  tax,  and  that  his  property  had 
been  unlawfully  taken  for  its  payment. 

To  entitle  the  plaintiff  to  recover  against  the  city  for  this 
wrong  it  was  necessary  to  show  further  that  the  acts  of  the 
constable  committing  it  were  authorized  by  the  corporation  of 
the  city,  or  had  been  subsequently  ratified  by  it  in  such  manner 
as  to  make  it  liable  therefor  ah  mitio. 

The  only  authority  from  the  city  to  the  constable  found  by 
the  referee  was  that  Booth,  who  made  the  seizure  and  sale, 
was  one  of  the  constables  of  the  city  of  Syracuse;  that  the 
common  council  of  that  city  had,  on  the  19th  of  May, 
1877,  approved  of  his  selection  as  one  of  the  officers  to  collect 
the  city,  county  and  local  assessments  and  taxes  remaining 
unpaid  for  the  fiscal  year  1876,  and  that  thereupon  the  tax-roll 
and  two  warrants,  one  executed  by  the  board  of  supervisors 
and  the  other  by  the  common  council  of  said  city,  were  deliv- 
ered to  said  constable  for  the  collection  of  said  taxes. 

By  these  warrants,  which  were  proven  to  have  been  issued 
by  the  tax  receiver  and  treasurer  of  the  city,  the  constable  was 
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directed  to  collect  from  the  persons  named  in  the  schedule 
thereto  annexed,  and  named  upon  the  assessment  and  tax-roll 
of  the  Sixth  ward  Df  the  city  for  the  year  1876,  the  several 
sums  mentioned  opposite  to  their  names,  being  the  amounts 
assessed  to  them  respectively,  with  the  fees,  etc.,  and,  in 
default  of  payment,  to  levy  the  same  by  distress  and  sale*  of 
the  goods  and  chattels  of  the  delinquent,  according  to  said 
assessment  and  tax-roll,  and  of  any  goods  and  chattels  in  his 
possession  in  the  city  of  Syracuse. 

In  the  assessment-roll  and  in  the  schedules  attached  to  the 
warrants  the  names  of  the  persons  assessed  for  the  taxes  in 
question  were  stated  to  be  Townsend,  Lansing  and  Allen 
Munroe.  The  name  of  the  plaintiff  does  not  appear  in  either. 
And  it  was  found  by  the  referee  tnat  at  the  time  of  the  seizure 
the  property  seized  belonged  to  the  plaintiff  and  was  in  his 
possession.  The  only  other  fact  foiind  by  the  referee  tending 
to  establish  a  liability  on  the  part  of  the  city  was  that  the 
purchasers  of  the  plaintiff's  chattels  at  the  constable's  sale  gave 
their  check  to  him  for  the  amount  of  the  unpaid  city  and 
county  taxes  which  was  paid  in  by  said  constable  to  the  deputy 
treasurer  in  the  treasurer's  office. 

Upon  these  facts  the  conclusion  of  the  referee  was  that  an 
action  for  the  tortious  taking  and  conversion  of  the  property 
of  the  plaintiff,  could  not  be  maintained  by  the  plaintiff  against 
the  defendant  in  this  action,  and  that  the  complaint  should  be 
dismissed. 

These  findings  of  fact  disclose  no  error  in  this  conclusion. 
No  direction  or  authority  from  the  city  to  the  constable  appears 
except  the  warrants,  and  they  certainly  did  not  authorize  the 
constable  to  take  the  property  of  the  plaintiff.  The  city,  there- 
fore, was  not  bound  by  the  tortious  act  of  the  officer  outside  of 
the  authority  conferred  upon  him  by  his  warrant.  The  pay- 
ment of  the  proceeds  of  the  sale  to  the  city  treasurer,  or  his 
deputy,  unaccompanied  by  any  notice  to  them,  or  either  of 
them,  that  the  collection  had  not  been  made  from  the  proper 
persons,  or  their  property,  but  had  been  made  by  the  unlawful 
seizure  of  the  plaintiff's  property,  would  not,  even  if  those 
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officials  had  power,  in  view  of  the  ]  revisions  of  its  charter,  to 
bind  the  city  in  that  manner,  have  been  a  ratification  of  the 
illegal  acts  of  the  constable,  and  the  conclusion  of  the  learned 
referee  that,  upon  the  facts,  the  city  was  not  liable  for  such 
acts,  was  clearly  correct. 

Some  other  facts  appeared  in  evidence  which  it  is  claimed 
show  a  ratification  of  the  acts  of  the  constable,  but  these  facts 
are  not  available  to  the  plaintiff  for  the  purpose  of  sustaining 
the  reversal  by  the  General  Term.  It  not  being  stated  in  the 
order  of  reversal  that  it  was  made  on  any  question  of  fact,  it 
must  be  deemed  to  have  been  made  on  questions  of  law  only, 
and  so  regarded  was  clearly  erroneous.  The  facts  now  referred 
to  were  not  found  by  the  referee,  and  there  was  no  request  to 
find  them.  Resort  can  be  had  to  the  evidence  for  the  purpose 
of  sustaining  the  decision  of  the  referee,  but  not  for  the  pur- 
pose of  reversing  it.  But  even  if  the  facts  appearing  in  the 
evidence  could  be  resorted  to  they  would  not  aid  the  plaintiff. 
The  resolution  of  the  common  council  agreeing  to  save  the 
constable  harmless  was  in  express  terms  conditioned  that  he 
proceed  in  such  collections  according  to  law,  and  did  not  author- 
ize or  adopt  any  illegal  or  tortious  act  committed  by  him.  Nor 
was  the  refusal  of  the  mayor  of  the  city  to  comply  with  the 
demand  made  upon  him  by  the  plaintiff  in  May,  1877,  a  rati- 
fication. That  demand  was  for  the  immediate  payment  to  the 
plaintiff,  not  merely  of  the  money  collected  out  of  his  property 
for  the  city  tax,  but  of  the  entire  value  of  the  property  seized 
and  sold  by  the  constable,  which  largely  exceeded  the  amounts 
collected  both  for  the  city  and  the  county  taxes.  A  refusal  to 
comply  with  such  a  demand  was  not  a  ratification  of  the  tor- 
tious and  illegal  act  of  the  constable.  No  other  fact  appears  in 
the  case  in  any  form  upon  which  to  predicate  a  liability  of  the 
city  in  this  action. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  entered  on  the  report  of  the  referee  affirmed,  with 
costs. 

All  concur,  except  Etjgee,  Ch.  J.,  not  voting. 

Order  reversed,  and  judgment  affirmed. 


1885.]  Spencer  v.  Merchant.  585 


Statement  of  case. 


'100    figo 

John  C.  Spenoer,  Appellant,  v.  John  Merchant,  Respondent.      j"  fj| 

The  legislature  has  power  to  determine  the  amount  of  a  tax  for  a  local  «[  go 
improvement,  and  the  property  to  be  assessed  therefor ;  and  its  action  ISpisSf 
in  these  respects  is  conclusive.  It  may  also  Impose  one  portion  of  the  'JJ8  536 
cost  upon  one  designated  district  and  the  balance  upon  another.  '183  Son 

Where,  therefore,  after  an  assessment  for  a  local  improvement  had  been  fjoo-  689 
adjudged  invalid,  because  of  the  unconstitutionality  of  the  act  under  l!2LJ£!I 
which  it  was  made  *  (Chap.  217,  Laws  of  1869,  as  amended  by  chap.  619,  jjg  ^Sj 
Laws  of  1870),  the  legislature,  by  statute  (Chap.  689,  Laws  of  1881) 
fixed  the  amount  of  the  cost  and  expenses  remaining  unpaid  by  reason 
of  the  cancellation  of  the  original  assessment  not  paid,  and  directed  the 
same  to  be  apportioned  among  and  levied  upon  the  several  parcels  of 
lands  originally  assessed,  the  assessments  against  which  had  been  so 
canceled,  and  directed  due  notice  to  be  given  to  the  land -owners  of  the 
time  and  place  of  making  the  apportionment.  HM,  that  the  act  was 
constitutional ;  that  the  land-owners  were  not  entitled  to  a  hearing  as  to 
the  aggregate  to  be  collected,  as  the  legislature  had  determined  this 
and  its  determination  could  not  be  reviewed  or  changed  ;  and  that  the 
hearing  provided  for  was  all  to  which  they  were  entitled. 

(Argued  October  80,  1885 ;  decided  December  8,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  10, 1884,  which  directed  judgment  in 
favor  of  defendant  upon  a  case  submitted  under  section  1279 
of  the  Code  of  Civil  Procedure. 

Plaintiff  sought  to  compel  defendant  to  perform  a  contract 
for  the  purchase  by  him  of  certain  premises  in  the  town  of  * 
New  Lots,  Kings  county.  Defendant  refused  to  take  title  and 
complete  the  purchase  because  of  an  assessment  upon  the  land, 
imposed  under  and  in  pursuance  of  chapter  689  of  the  Laws 
of  1881.  Plaintiff  claimed  this  act  to  be  unconstitutional  and 
the  assessment  void. 

Matthew  Hale  for  appellant.  The  act  of  1881  is  unconsti- 
tutional, inasmuch  as  it  transcends  the  power  of  the  legislature 
in  the  attempted  discrimination  between  the  different  parcels 

*  See  Smart  v.  Palmer,  74  N.  T.  188. 
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of  land  benefited  by  the  improvement.  {Stuart  v.  Palmer, 
74  N.  T.  183;  InreN  Y.  Prot.  RPublie  School,  75  id. 
324;  74  id.  189.)  In  the  case  of  the  imposition  of  a  local  tax 
upon  a  community  the  benefit  6onght  to  be  obtained  there- 
from must  be  direct  and  immediate  to  the  members  of  such 
local  taxed  community,  and  not  remote,  collateral  or  conse- 
quential. ( Weismer  v.  Village  of  Douglas,  64  N.  Y.  91 ; 
Horn  v.  New  Lots,  83  id.  100.)  The  law  of  1881  is  void  as 
not  expressing  its  object  in  its  title,  and  as  including  two 
objects  within  its  scope.  {People  v.  Brigge,  50  N.  Y.  550 ; 
In  re  Van  Antwerp,  56  id.  267.)  Chapter  689,  Laws  of  1881, 
is  void  upon  general  constitutional  principles,  being  an  attempt 
to  levy  a  tax  not  on  a  certain  district  or  locality,  but  upon  cer- 
tain individuals,  without  any  opportunity  to  be  heard  as  to  the 
total  amount  of  the  assesssment.  (Cooley  on  Const.  Lim. 
[4th  ed.]  616,  617;  Cooley  on  Tax.  182, 157,  288;  2  Kent's 
Com.  331 ;  Gordon  v.  Games,  47  N.  Y.  608 ;  Stuart  v. 
Palmer,  84  id.  188  ;  Cooley  on  Const.  Lim.,  §115 ;  Denny  v. 
Mattoon,  2  Allen,  861;  Mayor,  etc.  v.  Thorn,  26  Md.  194; 
Butler  v.  Saginaw,  26  Mich.  25 ;  Tifft  v.  Buffalo,  82  K  Y. 
204,  210.)  The  legislature  cannot  validate  an  unconstitu- 
tional act  or  any  act  which  it  might  not  have  previously  author- 
ized. (Cooley  on  Const.  Lim.  [4th  ed.  p.  477],  381 ;  Albany 
City  Nat.  Bank  v.  Maher,  9  Fed.  Rep.  884.)  The  sums 
attempted  to  be  levied  on  the  lands  in  question  are  so  levied 
without  reference  to  special  benefits  to  the  lots  assessed. 
{O'Brien  v.  Young,  95  N.  Y.  428.) 

M .  G.  Swart  for  respondent. 

Finoh,  J.  Two  objections  to  the  constitutionality  of  the  act 
of  1881,  which  authorized  the  assessment  in  dispute,  lie  at  the 
foundation  of  this  appeal ;  and  are  in  substance  that  the  statute 
gives  no  hearing  to  the  land-owner  as  to  the  amount  to  be  real- 
ized and  paid ;  and  that  the  assessments  are  levied  irrespect- 
ive of  benefits  to  the  lots  assessed.  By  the  act  of  1869  (Chap. 
217)  as  amended  by  that  of  1870  (Chap.  619),  Atlantic  avenue, 


1885.]  Spencer  v.  Merchant.  587 

Opinion  of  the  Court,  per  Finch,  J. 

was  opened  through  the  town  of  New  Lots,  and  the  compensa- 
tion for  the  land  taken,  and  the  expense  of  grading  and  regu- 
lating were  imposed  by  two  separate  assessments  npon  a  desig- 
nated district  determined  by  the  legislature  to  have  been  speci- 
ally benefited  by  the  improvement.  The  assessment  for  grad- 
ing and  regulating  gave  no  notice  or  hearing  to  the  land-owner 
and  for  that  reason  was  held  to  be  invalid.  {Stuart  v.  Palmer, 
74  N.  Y.  183.)  Some  of  these  assessments  appear  to  have 
been  paid,  but  a  portion  of  them  were  canceled,  and  as  a  con- 
sequence returned  by  the  collector  to  the  treasurer  of  Kings 
county,  and  by  him  to  the  State  comptroller,  whereby  the 
State  became  the  creditor  of  Kings  county  for  an  amount  which 
it  was  the  object  of  the  act  of  1881  (Chap.  689)  to  collect  and 
pay  with  the  interest  accrued  thereon. 

The  act  of  1881  determines  absolutely  and  conclusively  the 
amount  of  tax  to  be  raised,  and  the  property  to  be  assessed  and 
upon  which  it  is  to  be  apportioned.  Each  of  these  things  was 
within  the  power  of  the  legislature  whose  action  cannot  be  re- 
viewed in  the  courts  upon  the  ground  that  it  acted  unjustly  or 
without  appropriate  and  adequate  reason.  {Litchfield  v.  Ver- 
non, 41  N.  Y.  123,  141;  People  v.  Brooklyn,  4  id.  427; 
People  v.  Flagg,  46  id.  405 ;  Horn  v.  Town  of  New  Lots ; 
83  id.  100 ;  Cooley  on  Tax.  450.)  The  legislature  may  com- 
mit the  ascertainment  of  the  sum  to  be  raised  and  of  the 
benefited  district  to  commissioners,  but  is  not  bound  to  do  so, 
and  may  settle  both  questions  for  itself;  and  when  it  does  so 
its  action  is  necessarily  conclusive  and  beyond  review.  Here 
an  improvement  has  been  ordered  and  made ;  the  expense  of 
which  might  justly  have  been  imposed  upon  adjacent  property 
benefited  by  the  change.  By  the  act  of  1881,  the  legislature 
imposes  the  unpaid  portion  of  the  cost  and  expense  with  the 
interest  thereon  upon  that  portion  of  the  property  benefited 
which  has  thus  far  borne  none  of  the  burden.  In  so  doing  it 
necessarily  determines  two  things,  viz.,  the  amount  to  be  real- 
ized, and  the  property  specially  benefited  by  the  expenditure  of 
that  amount.  The  lands  might  have  been  benefited  by  the 
improvement,  and  so  the  legislative  determination  that  they 
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were,  and  to  what  amount  or  proportion  of  the  cost,  even  if  it 
may  have  been  mistakenly  nnjust,  is  not  open  to  our  review. 
The  question  of  special  benefit  and  the  property  to  which  it 
extends  is  of  necessity  a  question  of  fact,  and  when  the  legis- 
lature determines  it  in  a  case  within  its  general  power,  its  de- 
cision must  of  course  be  final.  We  can  see  in  the  determina- 
tion reached  possible  sources  of  error  and  perhaps  even  of  in- 
justice, but  we  are  not  at  liberty  to  say  that  the  tax  on  the 
property  covered  by  the  law  of  1881  was  imposed  without  ref- 
erence to  special  benefits.  The  legislature  practically  deter- 
mined that  the  lands  described  in  that  act  were  peculiarly 
benefited  by  the  improvement  to  a  certain  specified  amount 
which  constituted  a  just  proportion  of  the  whole  cost  and 
expense ;  and  while  it  may  be  that  the  process  by  which  the 
result  was  reached  was  not  the  best  attainable  and  some  other 
might  have  been  more  accurate  and  just,  we  cannot  for  that 
reason  question  an  enactment  within  the  general  legislative 
power.  That  power  of  taxation  is  unlimited  except  that  it 
must  be  exercised  for  a  public  purpose.  (  Weismer  v.  Village 
of  Douglas,  64  N.  T.  91.)  Certainly  if  the  acts  of  1869  and 
1870  had  never  been  passed  but  the  improvement  of  Atlantic 
avenue  had  been  ordered,  the  legislature  might  have  imposed 
one  part  or  proportion  of  the  cost  upon  one  designated  district 
and  the  balance  upon  another.  Practically  just  that  was  done 
in  this  case.  In  the  Matter  of  Van  Antwerp  to  Vacate  (56  N. 
Y.  261)  an  assessment  for  a  street  improvement  had  been  de- 
clared void  by  reason  of  failure  to  procure  necessary  consents 
of  property  owners.  The  legislature  made  a  reassessment,  im- 
posing two-thirds  of  the  expense  upon  a  benefited  district  and 
one-third  upon  the  city  at  large.  The  act  was  held  valid  as  a 
new  assessment  and  not  an  effort  to  validate  a  void  one. 

These  views  furnish  also  an  answer  to  the  objection  that  the 
only  hearing  given  to  the  land-owner  relates  to  the  apportion- 
ment of  the  fixed  amount  among  the  lots  assessed,  and  none  is 
given  as  to  the  aggregate  to  be  collected.  No  hearing  would 
open  the  discretion  of  the  legislature,  or  be  of  any  avail  to  re- 
view or  change  it.      A  hearing  is  given  by  the  act  as  to  the 
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apportionment  among  the  land-owners,  which  furnishes  to  them 
an  opportunity  to  raise  all  pertinent  and  available  questions 
and  dispute  their  liability,  or  its  amount  and  extent.  The 
precise  wrong  of  which  complaint  is  made  appears  to  be  that 
the  land-owners  now  assessed  never  had  opportunity  to  be  heard 
as  to  the  original  apportionment,  and  find  themselves  now 
practically  bound  by  it  as  between  their  lots  and  those  of  the 
owners  who  paid.  But  that  objection  becomes  a  criticism  upon 
the  action  of  the  legislature  and  the  process  by  which  it  deter- 
mined the  amount  to  be  raised  and  the  property  to  be  assessed. 
Unless  by  special  permission  that  is  a  hearing  never  granted 
in  the  process  of  taxation.  The  legislature  determines  expen- 
ditures and  amounts  to  be  raised  for  their  payment,  the  whole 
discussion  and  all  questions  of  prudence  and  propriety  and 
justice  being  confned  to  its  jurisdiction.  It  may  err,  but  the 
courts  cannot  review  its  discretion.  In  this  case  it  kept  within 
its  power  when  it  fixed,  first,  the  amount  to  be  raised  to  dis- 
charge the  improvement  debt  incurred  by  its  direction,  and 
second  when  it  designated  the  lots  and  property  which  in  its 
judgment  by  reason  of  special  benefits  should  bear  the  burden, 
and  having  the  power  we  cannot  criticise  the  reasons  or 
manner  of  its  action.  The  land-owners  were  given  a  hearing, 
and  so  there  was  no  constitutional  objection  in  that  respect. 
Nor  was  that  hearing  illusory.  It  opened  to  the  land-owner 
an  opportunity  to  assail  the  constitutional  validity  of  the  act 
under  which  alone  an  apportionment  could  be  made,  and  that 
objection  failing,  it  opened  the  only  other  possible  questions, 
of  the  mode  and  amounts  of  the  apportionment  itself.  We 
think  the  act  was  constitutional. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 
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The  People  of  the  State  of  New   Tore,  Respondent,  v. 
no  m,  August  Plath,  Appellant. 

To  support  a  conviction  under  the  Penal  Code  for  abduction  (§  283  as 
amended  by  §  2,  chap.  46,  Laws  of  1884),  it  must  be  proved,  both  that 
there  was  a  "taking"  within  the  meaning  of  the  act, and  that  sack 
taking  was  for  the  purposes  of  prostitution. 

The  word  "  taking"  implies  some  persuasive  inducement  on  the  part  of  the 
accused,  not  a  mere  permission  or  allowance  to  follow  a  life  of  prostitu- 
tion. 

A  conviction  cannot  be  sustained  upon  the  unsupported  evidence  of  the 
female  alleged  to  have  been  abducted,  as  to  either  element  constituting 
the  crime,  i.  e.,  the  taking  or  the  intent.    (Penal  Code,  §  283.) 

Proof  must  be  given,  aside  from  her  testimony,  tending  to  establish  the 
commission  of  the  crime,  and  that  it  was  perpetrated  by  the  accused. 

Upon  the  trial  of  an  indictment  for  abduction,  it  appeared  that  the  defend- 
ant kept  a  dance  hall  or  concert  saloon  in  the  city  of  New  York.  The  tes- 
timony of  K.,  the  female  alleged  to  have  been  abducted  was  to  the  effect 
that  she  was  about  fifteen  years  of  age,  of  somewhat  dissolute  character* 
living  with  her  parents  in  Newark ;  that  in  company  with  a  young  com- 
panion,  a  former  inmate  of  a  house  of  prostitution,  she  went  to  New 
York  without  the  consent  of  her  parents,  and  in  strolling  about  came  to 
and  entered  defendant's  saloon  ;  after  sitting  in  the  bar  room  for  a  while 
she  asked  defendant  "  how  much  it  was  to  see  the  entertainment."  He 
answered  " nothing, my  little  dear!  come  in,"  and  asked  if  they  had 
come  to  stay,  to  which  K.  replied  that  she  had.  He  then  invited  them 
up  stairs,  took  indecent  liberties  with  their  persons,  and  offered  E.  a 
dress,  which  she  refused.  She  remained  in  the  place  voluntarily  for 
about  a  month,  leading  the  life  of  a  prostitute.  No  evidence  was  given 
that  defendant  knew  K.'s  true  name,  her  place  of  residence,  or  that  he 
had  any  previous  acquaintance  with  her  or  her  family,  their  circumstan- 
ces or  condition.  Other  witnesses  testified  that  they  visited  the  saloon 
while  K.  was  there  ;  that  there  were  a  number  of  men  and  women  danc- 
ing and  drinking,  and  among  them  K.;  that  they  asked  defendant  if  he 
had  a  young  girl  from  Newark,  by  the  name  of  K.,  but  he  denied  any 
knowledge  of  such  a  girl,  and  offered  to  allow  them  to  search  the  prem- 
ises. While  they  were  talking  K.  disappeared.  They  inspected  the 
upper  rooms,  the  appearances,  as  described,  indicating  they  were  used 
for  purposes  of  prostitution.  A  physicial  examination  of  K.'s  person 
showed  that  attempts  at  sexual  intercourse  had  been  made,  but  that  it 
had  not  been  accomplished.  Held,  that  the  evidence  failed  to  sustain  a 
conviction. 

(Argued  November  23, 1885  ;  decided  December  8,  1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  11,  1885,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York,  convicting  the  defendant  of  the  crime 
of  abduction. 

The  material  facts  are  stated  in  the  opinion. 

William  F.  Howe  for  appellant.  The  prisoner  should  have 
been  acquitted,  as  there  was  no  evidence  to  support  the  testi- 
mony of  the  female  alleged  to  have  been  abducted.  (Penal 
Code,  §  283 ;  People  v.  Courtney,  28  Hun,  589  ;  Cohmcm  v. 
State,  44  Tex.  109 ;  State  v.  Thornton,  26  Iowa,  80 ;  People 
v.  Williams,  29  Hun,  520;  Ormsby  v.  People,  53  N.  T.  474; 
Kewyon  v.  People,  26  id.  209 ;  Boyce  v.  People,  55  id.  645 ; 
Armstrong  v.  People,  70  id.  38  ;  Conroy  v.  People,  97  id.  71 ; 
Home  Ins.  Co.  v.  W.  T.  Co.,  61  id.  93 ;  Stapmhorst  v.  Wolf, 
65  id.  596.)  There  was  no  taking  as  contemplated  by  statute. 
{Beyer  v.  People,  86  N.  Y.  869 ;  People  v.  Parshall,  6  Park. 
130 ;  Beg.  v.  Primdt,  1  Fost.  &  Fin.  50 ;  Begina  v.  Meadows, 
1  Car.  &  Kir.  N.  P.  398.)  Error  was  committed  in  charging : 
"  It  is  immaterial  for  which  of  these  prohibited  purposes  she 
was  taken.  If  she  was,  at  the  time  of  the  taking,  under  the 
age  of  sixteen  years,  and  was  feloniously  taken  for  the  purposes 
of  prostitution  or  of  sexual  intercourse,  the  person  who  does  so 
violates  the  provisions  of  the  statute,  and  is  guilty  of  the  crime 
of  abduction."  (Penal  Code,  §  282  ;  Carpenter  v.  People,  8 
Barb.  603 ;  People  v.  Pwshall,  6  Park.  129 ;  Mwrphy  v. 
People,  3  Hun,  114 ;  McKenna  v.  People,  81  N.  Y.  360). 

De  Zaneey  Nicott  for  respondent.  The  evidence  establishes 
a  taking  for  the  purpose  of  prostitution  within  the  meaning 
of  the  statute.  No  force  is  necessary  to  constitute  a  taking. 
(Beyer  v.  People,  86  K  Y.  369;  Schurcher  v.  People,  88  id. 
192;  Beg.  v.  Mankelow,  6  Cox's  C.  C.  143.)  Provided  the 
female  is  within  the  statutory  age  —  i.  e.,  sixteen  years,  it  is 
immaterial  whether  she  consents  to  the  taking  or  not ;  and, 
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indeed,  even  if  she  herself  proposes  it,  it  is  still  a  taking. 
{Beg.  v.  Mankdaw,  6  Cox's  C.  C.  143 ;  Beg.  v.  Bobbins,  1  C. 
&  K.  456 ;  Beg.  v.  Kipps,  4  Cox's  C.  C.  117 ;  Beg.  v.  BwweU, 
2  id.  279 ;  Beg.  v.  BaMie,  8  id.  238 ;  Bish.  on  Stat.  Cr.,  §  634; 
Sloeum  v.  People,  90  111.  274;  Beg.  v.  Bobb,  4  Fost  &  Fin. 
59  ;  Beg.  v.  Timmins,  8  Cox's  C.  0.  401 ;  Beg.  v.  Olivier,  10 
id.  403 ;  People  v.  Sedey,  3  N.  T.  Orim.  Rep.,  No.  3,  225.) 
There  was  sufficient  corroboration  of  the  testimony  of  the 
female  abducted  to  satisfy  section  283  of  the  Penal  Code. 
(Kenyon  v.  People,  5  Park.  254 ;  People  v.  Courtney,  28  Hun, 
592 ;  Armstrong  v.  People,  70  N.  Y.  44;  People  v.  Byland, 
97  id.  132.) 

Kugkr,  Ch.  J.  The  defendant  was  indicted  and  upon  trial 
convicted  of  the  crime  of  abduction,  in  that  he  "  with  force 
and  arms  feloniously  did  take  one  Katie  Kavanaugh  for  the 
purpose  of  prostitution,  she  the  said  Katie  Kavanaugh  being 
then  and  there  a  female  under  the  age  of  sixteen  years."  It 
was  essential  to  the  support  of  this  conviction  that  the  people 
show,  not  only  a  taking  by  the  defendant  within  the  meaning 
of  the  statute,  but  also  that  such  taking  was  for  the  purpose  of 
prostitution.  (Penal  Code,  §  282 ;  as  amended  by  §  2  chap.  46, 
Laws  of  1884.)  If  the  evidence  establishes  only  a  taking  and 
fails  to  show  that  it  was/br  the  prohibited  pwrpoee  it  is  insuffi- 
cient to  sustain  the  conviction,  and  so  proof  of  the  fact  that  the 
person  of  the  female  was  used  for  purposes  of  prostitution  with- 
out proof  of  the  abduction  would  not  bring  the  accused  within 
the  condemnation  of  the  statute.  It  is  elementary,  when  a  spe- 
cific intent  is  required  to  make  an  act  an  offense,  that  the  doing  of 
the  act  does  not  raise  a  presumption  that  it  was  done  with  the  spe- 
cific intent.  (Lawson  on  Presumptive  Evidence,  472.)  Neither 
can  a  conviction  under  this  act  be  sustained  upon,  the  u  nsupported 
evidence  of  the  female  abducted.  (Penal  Code,  §  283.)  In  cases 
where  corroboration  is  required  there  has  been  some  diversity 
of  opinion  in  the  authorities,  as  to  the  particular  facts  which 
should  be  corroborated,  and  the  extent  of  the  corroboration 
needed  in  order  to  comply  with  the  rule;  but  it  is  now  con- 
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ceded  to  be  the  general  rule,  that  it  should  tend  to  show  the 
material  facts  necessary  to  establish  the  commission  of  a  crime, 
and  the  identity  of  the  person  committing  it.  When  an  offense 
was  formerly  proven  by  accomplices  it  was  the  usual  practice 
of  trial  courts,  to  advise  an  acquittal,  unless  such  evidence  was 
in  some  respects  corroborated  by  other  testimony  (although  at 
common  law  a  conviction  upon  the  evidence  of  the  accomplice 
alone  was  sustainable).  In  those  cases  the  extent  and  degree  of 
corroboration  rested  in  the  discretion  of  the  trial  court,  and 
necessarily  varied  according  to  the  circumstances  of  the  case. 
Although  such  cases  are  not  strictly  analogous  to  those  where 
corroboration  is  required  by  statute,  they  yet  f  uruish  some  help 
in  determining  the  degree  of  proof  required  in  the  latter  case. 
The  rule  as  to  the  corroboration  of  an  accomplice  is  stated  in 
Roscoe's  Criminal  Evidence,  122,  as  follows:  "  That  there  should 
be  6ome  fact  deposed  to,  independently  altogether  of  the  evi- 
dence of  the  accomplice,  which  taken  by  itself  leads  to  the 
inference  not  only  that  a  crime  has  been  committed  but  that 
the  prisoner  is  implicated  in  it."  Russell  on  Crimes,  962,  says : 
"  That  it  is  not  sufficient  to  corroborate  an  accomplice  as  to  the 
facts  of  the  case  generally,  but  that  he  must  be  corroborated 
as  to  some  material  fact  or  facts  which  go  to  prove  that  the 
prisoner  was  connected  with  the  crime  charged."  1  Greenleaf 
on  Evidence,  §  381,  lays  down  the  rule  a&  held  by  some,  that 
it  is  "  essential  that  there  should  bo  corroborating  proof  that 
the  prisoner  actually  participated  in  the  offense,  and  that  when 
several  prisoners  are  to  be  tried,  confirmation  is  to  be  required 
as  to  all  of  them  before  all  can  be  safely  convicted  ;  the  con- 
firmation of  the  witness  as  to  the  commission  of  the  crime 
being  regarded  as  no  confirmation  at  all  as  it  respects  the 
prisoner." 

The  policy  of  the  statute  under  consideration  would  seem  to 
forbid  the  conviction  of  a  person  of  the  crime  of  abduction,  upon 
the  unsupported  evidence  of  the  subject  of  the  crime,  and  a  con- 
viction founded  upon  the  evidence  of  the  abducted  female  alone 
as  to  one  of  the  elements  constituting  the  crimen  would  be  con- 
trary to  its  implied  prohibition.  Such  evidence  must,  therefore, 
Siokels — Vol.  LIV.  75 
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tend  to  prove  each  of  the  facts  constituting  the  crime,  for  other- 
wise a  person  might  be  convicted  of  an  offense  as  to  one  of  whose 
elements  there  existed  no  proof  except  that  of  the  alleged  ab- 
ducted female.     If  the  corroborative  evidence  goes  to  the  sup- 
port  of  the  alleged  purpose  alone  it  is  apparent  that  there  is 
no  legal  proof  of  the  commission  of  a  crime,  and  it  would  be 
the  same  if  the  corroboration  was  confined  to  a  support  of  the 
taking  alone,  and  the  proof  as  to  the  purpose  was  uncorrobo- 
rated.     It  is  not  indispensable  that  such  corroboration  should 
be  furnished  by  positive  and  direct  evidence,  but  proof  of  cir- 
cumstances legitimately  tending  to  show  the  existence  of  the 
material  facts  will  be  sufficient  to  authorize  a  conviction.     In 
one  form  or  the  other,  however,  proof  must  be  given,  aside  from 
that  of  the  female,  tending  to  establish  the  commission  of  a 
crime,  and  that  it  was  perpetrated  by  the  person  accused  before 
a  conviction  can  be  lawfully  had. 

An  examination  of  the  proof  in  this  case  fails  to  disclose  any 
evidence  corroborating  the  testimony  of  the  female  alleged  to 
have  been  abducted,  as  to  the  participation  of  the  defendant  in 
the  abduction,  assuming  that  her  evidence  established  a  taking 
within  the  meaning  of  the  statute.     We  have,  however,  grave 
doubts  as  to  the  sufficiency  of  such  evidence  to  establish  such 
taking.    (Regina  v.  Olifier,  10  Cox's  O.  O.  403.)    But  passing 
over  that  question  we  will  examine  the  evidence  which  it  is 
claimed  corroborated  the  testimony  of  the  abducted  female. 

Her  evidence  was  to  the  effect  that  in  July,  1884,  the  defend- 
ant kept  a  dance  hall  or  concert  saloon  and  drinking  place  in 
Chatham  6treet,  New  York,  and  had  no  previous  acquaintance 
with,  or  knowledge  of  the  witness,  her  friends  or  family;  that 
die  was  a  young  girl  about  fifteen  years  of  age,  of  somewhat 
dissolute  character,  residing  with  her  parents  at  Newark;  that 
some  time  in  the  latter  part  of  July  in  company  with  a  young 
companion,  the  former  inmate  of  a  house  of  prostitution,  of 

^»  own  free  will,  she  visited  New  York  without  the  consent  of 

W  parents,  and  in  strolling  about  the  streets  came  to  the  de- 

*■*■■£*  oioon  and  entered.     After  sitting  in  the  bar  room 

W  ls*^*tgp-U\xQ  defendant  go  behind  the  bar,and  asked 
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hiin  a  how  much  it  was  to  see  the  entertainment ; "  he  replied 
"  nothing  my  little  dear,  come  in."  He  then  treated  the  girls 
to  soda  water  and  asked  them  if  they  came  to  stay,  to  which 
Kavauaugh  replied  that  she  did.  He  then  invited  the  girls  to 
go  up  stairs  and  while  there  offered  Kavanaugh  a  dress  which 
she  declined.  He  also  took  indecent  liberties  with  the  persons 
of  both  girls,  and  after  remaining  there  about  twenty  minutes 
left  them.  Both  girls  voluntarily  remained  in  the  place  several 
days,  and  the  Kavanaugh  girl  for  about  one  month,  during  which 
time  she  had  intercourse  with  a  large  number  of  men.  No 
evidence  was  furnished  by  the  prosecution  showing  that  the 
defendant  knew  the  true  name  of  the  girl  or  the  place  of  res- 
idence of  her  self  or  /amity,  or  that  he  had  had  any  previous 
acquaintance  with  her  or  knowledge  of  her  family,  or  their 
circumstances  or  condition.  No  direct  proof  was  given  to 
establish  the  existence  of  any  fact  testified  to  by  Kavanaugh, 
but  she  was  attempted  to  be  supported  by  circumstances  alone. 
Two  witnesses  testified  that  they  visited  defendant's  saloon  the 
latter  part  of  August  and  found  quite  a  number  of  women  and 
men  assembled  there  engaged  in  dancing,  drinking  and  sitting 
around  together,  among  whom  was  Kavanaugh.  They  asked 
defendant  if  he  had  there  a  girl  by  the  name  of  Kavanaugh 
who  came  from  Newark.  Defendant  denied  any  knowledge 
of  such  a  girl,  and  offered  to  allow  them  to  search  the  premises 
for  her.  While  they  were  talking  Kavanaugh  disappeared. 
It  nowhere  appeared  that  defendant  was  acquainted  with  the 
true  name  of  Kavanaugh,  or  that  she  came  from  Newark. 
The  witnesses  also  inspected  the  upper  rooms  of  the  saloon 
and  there  found  a  number  of  small  apartments  filled  with 
beds  and  bunks;  they  saw  women  intoxicated  and  some  quarrel- 
ing and  fighting  going  on.  Afterward  in  September,  one  of 
the  witnesses  saw  a  man  and  woman  in  bed  together  there,  and 
the  man  stated  that  he  was  not  the  husband  of  the  woman.  A 
physical  examination  of  the  girl  revealed  appearances  indicating 
that  attempts  at  sexual  intercourse  with  her  had  been  made,  but 
that  in  fact  it  never  had  been  accomplished.     Beyond  this  no 
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evidence  was  given  looking  toward  corroboration  of  the  testi- 
mony of  the  alleged  abducted  female. 

We  are  utterly  unable  to  see  how  this  evidence  tends 
to  prove  any  of  the  facts  going  to  show  the  agency  of 
the  defendant,  in  inducing  Kavanaugh  either  to  come  to 
or  remain  in  his  place,  unless  a  presumption  of  criminal 
persuasion  is  always  to  be  imputed  to  a  person  with  whom 
a  dissolute  female  is  domiciled.  That  he  kept  a  disorderly 
house  and  was  engaged  in  a  vile  and  reprehensible  occupation 
is  quite  sufficiently  demonstrated,  and  that  the  object  of 
Kavanaugh's  residence  in  his  house  was  presumably  for  the 
purpose  of  prostitution ;  but  there  is  nothing  in  the  corrobo- 
rative proof  inconsistent  with  the  theory  that  her  stay  there 
was  the  result  of  her  own  will,  uninfluenced  by  any  persuasion, 
allurement  or  device  of  the.  defendant.  The  evidence  does 
not  tend  to  show  that  the  influences  inducing  Kavanaugh  to 
come  or  remain  at  the  defendant's  house  were  any  different 
from  those  operating  upon  the  other  inmates  of  the  place  or 
upon  females  generally,  who  had  not  become  inmates. 

It  is  a  lamentable  fact  that  a  life  of  prostitution  presents 
attractions  to  some  young  and  inexperienced  females  and  that 
many  are  induced  to  enter  upon  it  by  the  expectation  of  pleas- 
ures to  be  derived,  wants  to  be  supplied,  or  disagreeable  social 
conditions  to  bo  escaped,  and  that  from  some  or  all  of  these 
causes  combined,  the  haunts  of  vice  and  immorality  are  too 
largely  supplied  ;  but  the  statute  in  question  was  not  intended 
to.  provide  a  remedy  for  this  evil,  or  prescribe  a  punishment  for 
those  who  keep  such  places.  There  is  nothing  in  the  section 
of  the  act  under  which  defendant  was  convicted  making  the 
employment  of  a  female  under  sixteen  years  of  age  for  pur- 
poses of  prostitution  or  sexual  intercourse  a  criminal  offense, 
except  where  it  is  accompanied  with  a  taking  of  her  person  by 
some  active  agency  for  such  purpose.  The  word  "  takes  "  seems 
to  be  used  to  distinguish  the  act  prohibited,  from  those  where 
the  female  is  merely  received,  or  permitted  and  allowed  to 
follow  a  life  of  prostitution  without  persuasive  inducement  by 
the  person  accused. 
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The  statutory  age  under  which  the  consent  of  the  female 
does  not  deprive  the  act  of  sexual  intercourse  of  its  criminal 
effect  is  fixed  at  ten  years,  but  over  that  age  the  act  in  question 
does  not  make  such  intercourse  a  crime  if  effected  without 
persuasion  or  device,  by  the  free  will  and  consent  of  the  female. 
The  same  evidence  which  has  been  produced  against  the  de- 
fendant in  this  case  could  doubtless  be  given  as  to  every  keeper 
of  a  brothel  or  disorderly  house  in  New  York,  and  it  would 
tend  to  impair  confidence  in  the  administration  of  the  law  and 
confound  the  distinction  in  crimes  made  by  statute  to  permit 
this  conviction  to  be  upheld  upon  the  proof  shown  by  the 
record.  Every  criminal,  however  vile,  has  a  right  to  require 
that  the  elements  of  his  offense  shall  be  clearly  defined  by  law 
and  established  by  legal  proof  before  he  can  be  convicted  thereof, 
and  until  then  he  may  safely  assert  his  immunity  from  punish- 
ment for  any  offense  which  is  not  thus  defined  and  proved.  The 
defendant  in  this  case  is  entitled  to  the  same  presumption  of 
innocence  which  prevails  in  other  cases,  and  we  are  constrained 
to  say  that  evidence  has  not  been  given  here  rebutting  such 
presumption. 

We  think  the  evidence  was  insufficient  in  the  absence  of  the 
proper  confirmatory  proof  to  warrant  his  conviction,  and  that 
the  judgment  of  the  General  Term  and  Sessions  should  be  re- 
versed and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


The  People,  ex  rel.  The  Butchers'  Hide  and  Melting  Com- 
pany, Appellant,  v.  Thomas  B.  Asten  et  al.,  as  Commis- 
sioners, etc.,  Respndents. 

It  is  not  a  controlling  fact  in  the  assessment  of  the  capital  stock  of  a  cor- 
poration that  the  whole  capital  was  originally  invested  in  real  estate;  it  is 
the  duty  of  the  assessors  to  ascertain  the  present  value  of  the  stock,  and 
from  this  to  deduct  "  the  assessed  value  of  the  real  estate  "  (§  3,  chap . 
456,  Laws  of  1867),  and  such  other  items  as  are  specified. 
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While  the  indebtedness  of  the  corporation  is  a  proper  subject  for  consid- 
eration in  estimating  the  value  of  the  stock,  there  is  no  authority  for  its 
deduction  from  the  value  after  an  estimate  of  the  same  has  been  made. 

(Argued  November  24, 1885;  decided  December  8,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  31,  1884,  which  affirmed  the  proceedings 
of  the  commissioners  of  taxes  and  assessments  of  the  city  of 
New  York  in  assessing  the  capital  stock  of  the' relator  for  the 
purposes  of  taxation  for  the  year  1884,  which  proceedings  were 
brought  up  for  review  by  certiorari. 

The  material  facts  are  stated  in  the  opinion. 

Louis  C.  Waehner  for  appellant.  The  capital  stock  of  every 
corporation  liable  to  taxation,  except  such  part  as  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits  or 
reserved  funds  exceeding  ten  per  cent  of  its  capital,  after  de- 
ductiug  the  assessed  value  of  its  real  estate,  and  all  shares  of 
stock  actually  owned  by  such  corporation,  etc.,  shall  be  assessed 
at  its  actual  value,  and  taxed  as  the  other  personal  and  real 
estate  of  the  county.  (Laws  of  1857,  chap.  456,  §  3 ;  People 
v.  B*d  of  Assessors,  39  N.  T.  81 ;  Oswego  Starch  Factory  v. 
Dilloway,  21  id.  449;  People  v.  CorrCrs  of  Taxes,  95  id. 
554.)  For  the  purpose  of  taxing  corporations  under  the 
statute,  as  amended  in  1857,  their  stock  is  to  be  assessed  at  its 
actual  value,  whether  above  or  below  the  nominal  par.  (Laws 
of  1857,  chap.  456,  §  3 ;  Oswego  Starch  Factory  v.  Dilloway^ 
21  N.  Y.  449;  People  v.  Rd  of  Assessors,  39  id.  81;  People 
v.  CorrCrs  of  Taxes,  95  id.  554.)  The  relator  is  entitled  to 
have  deducted  from  the  assessed  value  of  its  capital  stock 
which,  of  course,  means  its  market  value,  the  amount  actually 
paid  by  it  for  real  estate,  as  distinguished  from  the  assessed 
value  of  such  real  estate.  {People  v.  B'd  of  Assessors,  39 
N.  Y.  81.) 

D.  J.  Dean  for  respondents.  The  method  of  assessment 
adopted  by  the  commissioners  is  in  exact  conformity  to#  the 
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statute  prescribing  their  duties.  (Laws  of  1857,  chap.  456 ; 
Oswego  Sta?*ch  Factory  v.  D  Mow  ay,  21 N.  T.  458.)  The  relators 
were  entitled  to  no  greater  reduction  from  their  capital  stock, 
on  account  of  investment  in  real  estate,  than  the  assessed 
value  of  that  real  estate.  {People  v.  Tax  Corners,  95  N.  Y. 
560.) 

Miller,  J.  The  relator's  capital  stock  was  fixed  at  the  sum 
of  $200,000,  and  by  the  return  of  the  company  made  to  the 
assessors  it  was  shown  that  the  whole  of  that  amount  was  in- 
vested in  real  estate. 

It  appears  from  the  record  that  the  commissioners  arrived  at 
the  amount  of  the  capital  stock  to  be  taxed  in  the  following 
manner:  they  took  from  the  whole  of  the  capital  stock, 
$200,000,  the  sum  of  $100,000,  the  assessed  value  of  the  real 
estate,  and  $36,500,  the  value  of  stocks  held  in  other  companies, 
leaving  a  balance  of  $63,500  on  which  the  assessment  was 
made.  It  is  also  shown  that  the  real  estate  was  subject  to  a 
mortgage  of  $80,000. 

It  is  insisted  by  the  relator  that  the  commissioners  of  taxes 
erred  in  two  particulars,  namely : 

First.  That  the  deduction  for  real  estate  should  be  the 
amount  paid  therefor,  viz.,  $200,000,  instead  of  the  assessed 
value  thereof,  $100,000. 

Second.  That  the  commissioners  should  have  deducted  from 
the  value  of  the  capital  stock,  as  ascertained  by  them,  the 
further  sum  of  $80,000,  which  the  relators  owe  upon  bond  and 
mortgage,  which  is  a  lien  on  their  real  estate. 

The  assessment  was,  no  doubt,  intended  to  have  been  made 
in  conformity  with  the  provisions  of  section  3,  chapter  456, 
Laws  of  1857,  which  are  as  follows :  "  The  capital  stock  of 
every  corporation  liable  to  taxation,  except  such  part  of  it  as 
shall  have  been  excepted  in  the  assessment-roll,  or  as  shall 
have  been  exempted  by  law,  together  with  its  surplus  profits 
or  reserved  fund  exceeding  ten  per  cent  of  its  capital,  after 
deducting  the  assessed  value  of  its  real  estate  and  all  shares  of 
stock  in  other  corporations  actually  owned  by  such  company, 
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which  are  taxable  upon  its  capital  etock  under  the  laws  of  this 
State,  shall  be  assessed  at  its  actual  value  and  taxed  in  the  same 
manner  as  the  other  personal  and  real  estate  of  the  company." 

Under  this  statute  the  commissioners  were  required  to  ascer- 
tain and  determine  the  actual  value  of  the  stock  and  make  the 
deduction  as  provided.  This  was  done  by  placing  an  estimate 
on  the  capital  stock  at  its  par  value.  The  commissioners  did 
this  in  the  performance  of  their  judicial  duty  which  conferred 
upon  them  authority  to  act  in  accordance  with  their  own  knowl- 
edge and  with  such  information  as  they  were  able  to  obtain, 
as  to  the  real  value  of  the  stock,  from  sales  in  the  market  or 
otherwise,  and  by  ascertaining  the  valuo  of  the  property  which 
the  stock  represented  and  by  determining  the  dividend  earn- 
ing power  of  the  corporation.  There  is  no  evidence  in  the 
record  before  us  which  establishes  that  the  value  fixed  by  the 
commissioners  was  incorrect  or  unauthorized,  and  it  does  not 
appear  unqualifiedly  and  beyond  question  that  the  value  of  the 
capital  stock  was  less  than  par. 

Conceding  that  the  whole  amount  of  the  capital  was  ex- 
pended in  the  real  estate,  it  by  no  means  follows  that  the 
valuation  made  was  in  any  respect  erroneous.  The  stock  may 
still  have  been  at  a  par  value  in  the  market  and  might  have 
brought  that  figure  if  exposed  for  sale.  No  reason,  therefore, 
exists  why  it  should  not  pay  taxes  on  what  it  was  reasonably 
worth.  The  assessment  of  the  real  estate  at  one-half  of  what 
it  actually  cost  does  not  affect  the  value  of  the  stock,  which  it 
is  easy  to  see  might  well  be  worth  double  the  assessed  value  of 
the  real  estate. 

The  deduction  of  the  assessed  value  of  the  real  estate  from 
the  amount  of  the  capital  stock  appears  to  have  been  made  in 
strict  conformity  with  the  act  of  1857,  already  cited,  which  re- 
quires that  the  deduction  shall  be  the  asessed  value  of  the  real 
estate.  The  claim  of  the  relator  that  the  commissioners  should 
have  deducted  the  full  amount  paid  for  the  real  estate  and  not 
the  assessed  value  thereof,  rests  on  the  provision  of  chapter  654 
of  the  Laws  of  1853,  which,  among  other  things,  provides  that  in 
the  fourth  column  of  the  assessment-roll  shall  be  entered  the 
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amount  of  the  capital  stock  and  of  surplus  profits  or  reserved 
fund  exceeding  ten  per  cent,  after  deducting  sums  paid  out  for 
the  real  estate  of  such  company,  and  also  upon  the  provision  of 
the  Revised  Statutes  which  requires  that  in  the  statement  to  be 
made  by  the  company  to  the  assessor  the  sum  actually  paid  for 
real  estate  shall  be  stated. 

Without  considering  the  effect  to  be  given  to  these  provis- 
ions it  is  sufficient  to  say  that  the  question  considered  is  settled 
by  the  decision  of  this  court  in  People,  ex  rel.  Twenty-third 
St.  JS.  R.  Co.,  v.  Commissioners  of  Taxes  of  New  York 
(95  N".  T.  554)  in  which  it  was  held  that,  under  the  provisions 
of  the  act  of  1857  *  *  *  the  capital  stock  of  a  corporation 
is  to  be  "  assessed  at  its  actual  value,"  from  which  is  to  be  de- 
ducted "  the  assessed  value  of  its  real  estate  "  and  such  other 
items  as  are  specified  in  the  act,  and  that  the  provisions  of  the 
prior  statute  regulating  the  details  of  assessments  of  the  prop- 
erty of  corporations  are  to  be  deemed  amended  so  far  as  is 
necessary  to  make  them  conform  to  and  give  effect  to  the  act 
of  1857.  The  case  cited  is,  we  think,  decisive  and  further 
elaboration  is  not  required. 

The  learned  counsel  for  the  appellant  claims  that  a  distinc- 
tion exists  between  the  case  cited  and  the  one  at  bar,  but  we 
are  unable  to  perceive  any  such  difference  as  would  authorize 
the  application  here  of  a  rule  different  from  the  one  there  laid 
down. 

Although  it  is  stated  in  the  papers,  upon  which  this  proceed- 
ing is  founded,  that  the  whole  capital  was  invested  in  real 
estate  and  that  the  company  owed  $80,000,  for  which  a  mort- 
gage was  given ;  that  the  company  has  but  little  personal  prop- 
erty of  any  value ;  that  its  business  of  late  has  yielded  no 
dividends,  and  that  by  the  sworn  statement  of  its  officers,  its 
capital  stock  has  no  value,  these  statements  are  by  no  means 
conclusive,  as  it  is  well  Jtnown  that  the  stock  of  corporations 
may  have  a  market  value  even  although  for  the  time  being 
they  are  unable  to  pay  dividends.  While  such  facts  were  sub- 
jects for  consideration  it  still  remained  for  the  commissioners 
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to  determine  in  their  judgment  and  from  the  knowledge  and 
information  they  had,  whether  the  stock  had  any  or  what  its 
actual  value  was. 

There  is  no  provision  of  law  which  authorizes  a  deduction 
from  the  capital  stock  by  reason  of  the  indebtedness  of  the 
company.  While  this  indebtedness  is  a  proper  subject  for  con- 
sideration in  estimating  the  value  of  the  stock  there  is  no 
authority  for  its  deduction  from  the  value  of  the  stock  after 
an  estimate  of  the  same  has  been  made.  It  cannot,  we  think, 
be  said,  in  view  of  the  circumstances,  that  the  commissioners 
acted  arbitrarily  or  contrary  to  law  in  placing  a  valuation 
upon  the  stock. 

The  order  and  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Edward  J.  Kelsey,  Respondent,  v.  James  Sargent,  Appellant 

A  defendant  may  be  required  to  serve  a  bill  of  particulars  as  to  matter  set 
forth  in  his  answer,  which  is  effectual  only  as  a  defense,  as  well  as  to 
matter  Bet  up  as  a  counter-claim. 

Where  the  matter  is  left  uncertain,  by  reason  of  general  averments,  it  is 
for  the  court  below  to  determine  whether  further  information  required 
by  plaintiff  shall  be  given  by  a  more  specific  answer  or  by  a  bill  of  par- 
ticulars, and  its  determination  is  not  reviewable  here. 

(Submitted  November  24,  1885  ;  decided  December  8,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  23,  1885, 
which  affirmed  an  order  of  Special  Term,  requiring  defendant 
to  serve  a  bill  of  particulars. 

This  action  was  brought  to  compel  the  surrender  of  certain 
stock  which  the  complaint  alleged  had  been  pledged  by  plain- 
tiff to  defendant  as  security  for  the  payment  of  a  promissory 
note,  and  also  to  save  defendant  harmless  from  certain  guaran- 
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ties  executed  by  him.  The  complaint  alleged  payment  of  the 
note  and  upon  information  and  belief  that  defendant  "was 
made  free  and  discharged  from  all  his  contracts  as  guarantor." 
The  answer  denied  said  averment  and  alleged  "  that  the  de- 
fendant has  not  been  released  from  liability  on  said  guaranties 
and  is  still  liable  on  three  or  more  of  such  guaranties."  The 
order  appealed  from  requires  defendant  to  serve  "  a  bill  of  par- 
ticulars of  the  guaranties  upon  which  he  claims  to  be  liable  as 
alleged  in  the  answer." 

«/".  cfe  Q.  Van  Voorhis  for  appellant.  The  plaintiff  cannot 
require  the  defendant  to  furnish  a  bill  of  particulars  of  his 
denial.     (Code,  §  531.) 

Theodoiv  Bacon  for  respondent.  The  order  appealed  from 
is  not  reviewable  in  this  court.  (Code  of  Civ.  Fro.,  §  190 ; 
Hilton  v.  Beecher,  59  N.  T.  176  ;  Dwight  v.  Germania  Life 
Ins.  Co.,  84  id.  493 ;    WitkowsU  v.  Paramore,  93  id.  467.) 

Per  Curiam.  If  the  answer  is  true  the  plaintiff  will  be 
defeated,  because  the  defendant  remains  liable  as  guarantor 
upon  certain  obligations  referred  to  in  that  pleading,  but  not 
described.  It  can  make  no  difference  whether  the  matter  is 
left  uncertain  by  general  averments  constituting  an  adverse 
claim,  or  by  allegations  of  matter  effectual  only  as  a  defense. 
In  either  case  the  plaintiff  might  require  further  information 
before  trial,  and  whether  it  should  be  obtained  from  a  more 
specific  answer,  or  a  bill  of  particulars,  was  for  the  Supreme 
Court  to  determine.    (  WUJcowshi  v.  Paramore,  93  N.  Y.  467.) 

It  follows  that  the  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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Francis  W.  J.  Hurst,  Respondent,  v.  The  New  York  Pro- 
duce Exchange  et  al.,  Appellants.  }§j  *£ 

(Argued  June .23,  1885;  decided  October  6,  1885.) 

This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  Special  Term  granting  a  temporary  injunction. 

The  action  was  brought  by  plaintiff,  a  member  of  defend- 
ant, the  New  York  Produce  Exchange,  and  an  agent  of  the 
National  Steamship  Company,  to  restrain  said  defendant  from 
entertaining  a  complaint  against  him  by  defendant  Carbart,  an 
agent  of  the  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany. The  complaint  and  affidavits  upon  which  the  tem- 
porary injunction  was  granted  alleged,  in  substance,  that 
said  railroad  company  delivered  at  the  wharf  of  the  steamship 
company  certain  goods  to  be  shipped  by  one  of  its  steamers,  . 
which  was  unloaded  at  the  wharf.  An  accidental  fire  broke 
out  on  the  wharf,  which  destroyed  the  same,  with  the  merchan- 
dise thereon,  including  the  goods  so  delivered.  After  the  fire, 
the  railroad  company  claimed  payment  for  freight  and  charges, 
which  plaintiff,  as  agent,  as  aforesaid,  refused  to  pay,  on  the 
ground  that  under  the  bills  of  lading  his  company  was  not 
liable.  Carhart  thereupon  presented  to  the  complaint  com- 
mittee of  the  Exchange,  a  complaint  accusing  plaintiff  of  pro- 
ceedings inconsistent  with  just  and  equitable  principles  of 
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trade,  and  because  of  such  refusal  plaintiff  was  summoned 
before  said  committee.  He  appeared  and  entered  a  protest 
that  the  case  was  not  within  its  jurisdiction,  on  the  ground 
that  his  liability  was  doubtful  as  matter  of  law,  and  the  ques- 
tions involved  were  then  being  litigated  in  the  courts.  The 
committee  proposed  an  arbitration,  which  plaintiff  declined. 
The  complaint  was  then  referred  to  the  board  of  managers  of 
the  Exchange,  who  summoned  plaintiff  to  appear  before  them. 
He  repeated  his  protest  as  to  jurisdiction.  The  board,  however, 
threatened  to  proceed  with  the  matter. 

The  principal  question  discussed  was  as  to  the  jurisdiction 
of  the  board  of  managers  to  entertain  a  complaint  in  such  a 
case.  Three  of  the  members  of  the  court  who  voted  for  a 
reversal  of  the  order  held  that  the  board  had  jurisdiction,  and 
that  the  court  had  no  right  to  interfere  in  advance  of  any  action 
on  its  part  violating  any  right  of  plaintiff.  The  three  dissenting 
members  held  that  the  board  had  no  jurisdiction,  and  its  threat- 
ened action  authorized  the  order  appealed  from.  Andrews, 
J.,  without  passing  upon  the  question  of  jurisdiction,  concurred 
for  reversal  on  the  ground  that  u  upon  the  facts  the  remedy  by 
injunction  would  not  lie,  as  no  violation  of  plaintiff's  rights 
had  happened,  or  may  ever  happen,  arid  no  injury  thereto  is 
threatened  in  such  a  sense  as  justifies  a  preventive  remedy." 
As  a  majority  of  the  court  did  not  concur  in  either  opinion  the 
case  is  not  reported  in  full. 

Benjamin  H.  Bristow  for  appellants. 

John  Chetwood  for  respondent. 

Earl,  J.,  reads  for  reversal  of  order  and  dissolution  of  tem- 
porary injunction;  Ruger,  Ch.  J.,  and  Miller,  J.,  concur; 
Andrews,  J.  concurs  in  result  (on  ground  above  stated). 

Danforth,  J.  (dissenting),  reads  for  affirmance;  Rapallo 
and  Finch,  JJ.,  concur. 

Order  reversed. 
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The  National  Steamship  Co.,  Limited,  Respondent,  v.  The 
New  York  Pboduoe  Exchange  et  al.,  Appellants. 

(Argued  Jane  23, 1885;  decided  October  6, 1885.) 

This  case  presented  substantially  the  same  facts,  and  was 
argued  with  and  disposed  of  on  the  same  grounds  and  by  a 
similar  vote  as  the  preceding  one. 


In  the  Matter  of  the  Appointment  of  a  Temporary  Guardian 
of  the  Person  of  Ludlow  W.  Valentine,  an  Infant,  etc. 

(Submitted  June  2,  1885  ;  decided  October  6,  1885.) 

-  This  was  an  appeal  by  Catharine  A.  Valentine,  the  mother 
of  the  infant  above  named,  from  an  order  of  General  Term 
affirming  a  decree  of  the  surrogate  of  the  county  of  Kings, 
appointing  George  W.  Bergen  guardian  of  the  person  of  said 
infant.  The  surrogate's  decree  also  imposed  costs  upon  the 
appellant  individually. 

As  to  the  facts,  the  court  say :  "  The  decisions  of  the  surro- 
gate upon  the  questions  of  fact  involved  in  this  case,  although 
reviewable  in  the  Supreme  Court,  are  not  reviewable  in  this 
court,  provided  there  is  any  evidence  to  support  his  findings. 
(Code  of  Civ.  Pro!,  §  1337 ;  In  re  WiUo/Bosa,  87  N.  Y.  514.) 
*  *  *  We  have  carefully  examined  the  testimony  and  are 
unable  to  say  that  it  is  so  destitute  of  evidence  in  support  of 
the  findings  of  the  surrogate  as  to  justify  us  in  reversing 
them." 

As  to  the  costs,  the  court  say :  "  We  think  that  the  award 
of  costs  against  the  appellant  personally  was  erroneous.  The 
proceeding  was  ostensibly  for  the  benefit  of  the  infant.  The 
petition  alleged  that  he  was  without  a  legal  guardian,  and 
prayed  that  some  person  other  than  his  mother  be  appointed 
guardian  of  his  person.  The  mother  was  cited  because  she 
was  prima  facie  entitled  to  the  custody  of  the  infant,  but  she 
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was  not  a  party  to  the  proceeding  in  such  a  sense  as  to  subject 
her  to  liability  for  costs." 

George  Hitt  and  William  FuUerton  for  appellant 

Horace  Secor,  Jr.,  for  respondent. 

Rapallo,  J.,  reads  for  modification  of  order  of  General 
Terra  so  as  to  reverse  that  part  of  the  surrogate's  decree  which 
awards  costs  against  appellant,  and  as  modified  affirmed. 

All  concur. 

Ordered  accordingly. 


Henry  R.  Pierson,  as  Receiver,  etc.,  Appellant,  v.  Richard 
lar_  A.  McCurdy,  Respondent. 

118  f£ 

118   iU 

"«  i5o  (Argued  June  10,  1885;  decided  October  6, 1885.) 

'  This  action  was  brought  to  recover  certain  moneys  which 

the  complaint  alleged  defendant  received  from  the  officers  of 
the  company  of  which  plaintiff  is  receiver,  and  which  defend- 
ant had  unlawfully  applied  and  used  in  the  purchase  of  the 
stock  of  another  insurance  company. 

The  transaction  complained  of  occurred  in  October,  1871 ; 
the  action  was  commenced  in  1879.  Among  other  things  the 
statute  ot  limitations  was  pleaded  as  a  defense. 

The  case  was  decided  here  upon  the  ground  that  the  statute 
was  a  bar. 

B.  F.  Tracy  for  appellant. 

John  E.  Devdin  for  respondent. 

Per  Owriam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Hiebonymus    Bkeunioh,  Appellant,   v.-  Sabah  Wesblman, 

Respondent.  \g, 

(Argued  June  11, 1885 ;  decided  October  6,  1885.) 

This  was  an  action  to  foreclose  a  mortgage,  executed 
by  defendant  to  one  William  Race,  and  by  him  assigned 
to  plaintiff.  It  was  accompanied  by  a  certificate  made  by 
defendant,  to  the  effect  that  the  principal  stated  in  the  bond 
accompanying  the  mortgage  was  due  thereon  free  from  all 
defense.  An  affidavit,  also  made  by  defendant,  was  given  in 
evidence  by  plaintiff,  which  was  to  the  effect  that  the  certifi 
cate  had  been  read  to  her  and  she  signed  with  full  knowledge 
that  she  thereby  induced  plaintiff  to  take  the  assignment. 

The  trial  court  found  as  facts  that  u  The  loan  for  which  the 
bond  and  mortgage  was  given  was  made  by  the  plaintiff 
through  one  Pretzfelder  acting  in  his  behalf;  that  it  was  made 
upon  a  corrupt  and  usurious  agreement,  and  that  the  selection 
of  a  nominal  mortgagee  and  the  purchase  by  plaintiff  from  him, 
and  the  affidavit  procured  from  the  defendant,  were  all  mere 
covers  for  the  usury,  and  devices  to  clothe  with  an  appearance 
of  validity  what  was  in  fact  void." 

On  the  trial  plaintiff  proved  an  admission  of  defendant  to 
him  in  substance  that  the  mortgage  was  all  right ;  he  offered 
to  prove  that  Wagner  communicated  to  plaintiff  this  admission; 
this  was  objected  to  and  rejected.  The  court  here  held  that 
regarding  the  facts  as  found  by  the  trial  court,  the  evidence 
was  immaterial.  After  the  trial  on  motion  an  amendment  of 
the  answer  was  permitted.  The  portion  of  the  opinion  in  ref- 
erence thereto  is  as  follows : 

"  In  the  original  answer  the  defenses  alleged,  if  there  were 
more  than  one,  were  inconsistent.  Usury  was  first  averred,  its 
details  being  that  ont  of  $1,800  which  the  mortgage  purported 
to  secure,  but  $1,435  was  in  fact  advanced,  and  the  balance 
was  retained  as  an  agreed  premium  over  and  above  the  lawful 
interest.  This  defense,  if  true,  invalidated  the  whole  security, 
and  amounted  to  a  plea  that  the  defendant  owed  nothing. 
Sickels  —  Vol.  LV.  77 
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Then  came  an  averment  that  in  June,  1877,  and  so  before  the 
commencement  of  the  foreclosure  action,  the  defendant  had 
tendered  and  offered  to  pay  the  sum  of  $1,435,"  with  the  inter- 
est then  due  and  unpaid,  being  the  same  sum  for  the  payment 
of  which  the  said  bond  and  mortgage  was  given.  It  is  doubtful 
whether  this  amounted  to  a  plea  of  tender  at  all.  It  would  cer- 
tainly have  been  ineffectual  as  a  defense  at  law  to  an  action  for 
the  recovery  of  the  debt,  since  the  money  was  not  brought  into 
court  and  the  fact  averred  in  the  answer.  {Becker  v.  Boon,  61 
N.  Y.  317.)  And  besides,  no  precise  or  definite  sum  was  ten- 
dered, but  only  the  principal  accompanied  by  an  offer  to  pay 
the  accrued  interest.  The  most  that  can  by  possibility  be 
claimed  for  the  averment  is  that  it  defended  against  the  lien  of 
the  mortgage  though  not  against  the  debt.  It  has  been  held 
that  an  offer  to  pay  the  amount  due  on  the  mortgage,  either 
at  the  law  day  or  thereafter  before  foreclosure,  will  extinguish 
the  security,  although  the  tender  is  not  kept  good  and  the 
money  brought  into  court.  (Kortrighb  v.  Cody,  21  N.  Y. 
354.)  But  that  rule  does  not  apply  where  the  affirmative  relief 
of  a  cancellation  of  the  security  is  sought  and  granted,  as  was 
the  case  here.  (Tuthill  v.  Morris,  81  N.  Y.  99.)  But  if  the 
plea  amounted  to  a  defense  against  the  enforcement  of  the 
mortgage  lien  it  gave  no  right  of  recovery  for  the  amount  ten- 
dered to  the  plaintiff,  but  on  the  contrary  merely  extinguished 
his  equitable  cause  of  action,  and  left  him  only  a  remedy  at 
law  upon  the  bond.  And  then  the  defense  was  inconsistent 
with  the  plea  of  usury.  It  necessarily  assumed  that  there  was 
no  usurious  agreement,  but  a  promise  to  lend  $1,800,  fulfilled 
only  to  the  extent  of  the  tender,  and  creating  a  debt  for  that 
amount  and  no  more.  There  was  much  in  the  case  upon 
which  such  a  theory  could  have  been  very  fairly  predicated. 
But  the  two  defenses  were  inconsistent.  Both  could  not  be 
true,  and  it  was  impossible  that  they  should  stand  together. 
The  mortgage  could  not  be  wholly  void  and  partly  valid  at  one 
and  the  same  time.  It  was  the  right  of  the  defendant  to 
choose  upon  which  of  the  defenses  she  would  rely,  and  hav- 
ing chosen  it  was  proper  to  conform  the  pleading  to  her  choice. 
She  chose  to  rely  upon  the  usury.     Nobody  was  misled  as  to 
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that  determination,  and  that  question  was  made  the  sole  issue. 
The  amendment  allowed  merely  struck  from  the  pleading  one 
of  two  inconsistent  defenses.  No  right  of  the  plaintiff 
depended  upon  its  remaining.  Its  presence  gave  him  no  right 
to  a  judgment,  and  it  could  have  no  force  for  his  benefit  except 
as  an  admission  tending  to  negative  the  defense  of  usury. 
Striking  it  from  the  pleading  did  not  take  away  that  admis- 
sion, since  it  was  still  available  in  the  proofs.  The  amend- 
ment, therefore,  was  proper,  and  the  order  allowing  it  must  be 
affirmed.  The  result  is  that  only  the  amended  answer  is 
before  us,  and  no  question  of  tender  arises  on  the  record. 

"  But  it  is  claimed  to  have  arisen  on  the  proof,  and  the  evi- 
dence relied  on  is  defendant's  own  statement  'that  in  July, 
1877,  she  tendered  plaintiff  $1,435,  Vith  interest,  and  told  him 
she  would  not  pay  the  bonus,  and  plaintiff  would  not  take  it:' 
It  seems  to  us  very  clear  that  this  was  not  an  admission  of  the 
debt  as  valid  and  enforceable,  for  it  in  terms  insists  upon  the 
fact  of  usury.  In  referring  to  the  'bonus'  it  asserts  the 
usury,  and  the  offer  cannot  be  construed  as  at  the  same  time 
confessing  its  non-existence.  The  defendant  did  riot  mean  a 
self-contradiction.  What  she  did  mean  was  a  willingness  to 
refund  what  she  had  received  notwithstanding  the  usury,  and 
notwithstanding  that  she  was  not  liable  at  all.  She  does  not 
admit  that  any  thing  is  due,  but  while  insisting  upon  the  usurious 
character  of  the  contract,  she  offers  to  waive  that  if  the  plaintiff 
will  be  content  with  the  money  loaned  and  its  lawful  interest. 
The  offer  rested  upon  a  consciousness  of  an  honorable  and 
moral  obligation,  but  did  not  confess  a  legal  one.  If  it  had 
been  accepted  there  would  have  been  no  controversy.  Having 
been  refused,  the  defendant  had  still  the  legal  right  to  insist 
xipon  the  usury  and  defend  against  the  entire  claim.  For 
these  reasons  we  think  the  General  Term  committed  no  error 
in  affirming  the  judgment.  In  doing  so  they  held  that  the 
effect  of  a  tender  applies  only  to  the  case  of  a  lawful  contract, 
and  not  to  the  case  of  one  made  void  by  statute.  We  do  not 
adopt  that  doctrine,  nor  yet  assume  to  condemn  it,  since  its  con- 
sideration is  unnecessary  in  the  view  which  we  have  taken  of 
the  questions  involved." 
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Lexoia  Sanders  for  appellant. 

jP.  Mitchell  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  Watson,  Appellant,  v.  James  W.  Smith,  Respondent. 

(Submitted  Jane  19,  1885;  decided  October  6,  1885.) 

Horace  Barnard  for  appellant. 

M.  W.  Devvne  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  J.,  absent. 

Judgment  affirmed. 


William  Cobning,  Respondent,  v.  Nathan  P*  Pond,  Assignee, 
etc.,  Appellant. 

(Argued  Jane  22,  1885  ;  decided  October  6,  1885.) 

John  Van  Voorhis  for  appellant. 

Edward  Harris  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  Luoe,  Respondent,  v.  Julius  D.  Alexander,  Appel- 
lant. 

(Argued  June  23, 1885;  decided  October  6, 1885.) 

Joseph  E.  Newburger  for  appellant. 

Charles  N.  Judson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  T.  Ahrknbebg  et  al.,  Respondents,  v.  James  A. 
Wright  et  al.,  Appellants. 

(Argued  June  24,  1885;  decided  October  6,  1885.) 

John  A.  Parsons  for  appellants. 

W.  W.  Goodrich  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Emelinb  F.  Tooker,  Respondent,  v.  Joseph  S.  Winston,  Ap- 
pellant. 

(Argued  June  26, 1885 ;  decided  October  6,  1885.) 

Joseph  HaUoch  for  appellant. 

John  Lmn  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jans  Myers,  Appellant,  v.  Jambs  C.  Mabtik  et  aL,  Respond- 
ents. 

(Argued  Jane  26, 1885 ;  decided  October  18,  1885.) 

A.  Van  IStoen,  Jr.  for  appellant. 

Lewis  E.  Oarr  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Fabiano  R.  Franoke  et  al.,  Appellants,  v.  Kate  L.  Toumahb 
et  al.,  Respondents. 

(Argued  Jane  26,  1885  ;  decided  October.  18,  1885.) 

Joseph  A.  SJumdy  for  appellants. 

J.  Alfred  Davenport  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Anna  B.  Cavably,  Respondent,  v.  Jtjdson  Jabvk,  Appellant 
(Submitted  October  6,  188*  ;  decided  October  18, 1885.) 

John  H.  V.  Arnold  for  appellant. 
George  C.  Sail  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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The  People,  ex  rel.  Anthony  S.  Woods,  Appellant,  v.  The 
Board  of  Police  Commissioners  of  Long  Island  City, 
Respondent. 

(Argued  October  6,  1885  ;  decided  October  13,  1885.) 

William  H.  Secor  for  appellant. 

Alvin  T.  Payne,  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


John  J.  Nathans,  Respondent,  v.  Anthony  S.  Hope,  John 
Satterly,  Surety  etc.,  Appellant. 

(Argued  October  6,  1885  ;  decided  October  13,  1885.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirming 
an  order  of  Special  Term  adjudging  the  appellant  Satterly, 
who  was  surety  on  the  undertaking  given  by  defendant  on 
appeal  in  this  action,  guilty  of  contempt  in  willfully  and 
falsely  stating  in  his  affidavit  to  the  undertaking  that  he  was 
worth  a  sum  specified  over  and  above  all  indebtedness.  The 
court  here  held  that  the  evidence  was  insufficient  to  sustain  the 
charge,  and  without  considering  other  questions  presented, 
reversed  on  that  ground. 

T.  C.  Cronin  for  appellant. 

Chatmcey  S.  Truam  for  respondent. 

Per  Curiam  opinion  for  reversal  of  order  of  General  and 
Special  Terms  and  for  denial  of  motion. 
Ail  concur. 
Ordered  accordingly. 


"W 
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Benjamin  Wright,  as  Receiver,  etc.,  Respondent,  v.  Makt  A, 


-25?  Nostrand  et  al.,  Appellants. 

(Argued  October  6, 1885  ;  decided  October  13,  1885.) 

This  was  a  motion  for  restitution. 

The  action  was  brought  by  plaintiff  as  a  receiver  appointed  in 
supplementary  proceedings  to  set  aside  as  fraudulent  against 
creditors  a  conveyance  made  by  the  judgment  debtor.  He  suc- 
ceeded at  Special  Term,  but  the  judgment  was  reversed  by  the 
General  Term.  On  appeal  to  this  court  the  order  of  General 
Term  was  reversed,  and  the  judgment  affirmed  "  with  costs*" 
(See  94  N.  Y.  31.)  The  remittitur  was  sent  down  and  judgment 
perfected  for  costs,  which  was  collected.  A  motion  was  sub- 
sequently made  for  reargument.  The  remittitur  was  recalled 
and  reargument  ordered,  upon  which  the  judgment  was  modi- 
fied in  some  respects,  among  others  as  to  costs,  no  costs  being 
allowed  to  either  party.     (See  98  N.  Y.  669.) 

The  court  say:  "This  motion  for  restitution  is  based  upon 
section  1323  of  the  Code.  We  entertain  doubt  whether  res- 
titution in  this  case  can  properly  be  awarded  under  that  section, 
and  we  will,  therefore,  deny  the  motion.  The  plaintiff  has 
undoubtedly  collected  from  Mrs.  Nostrand  $486.48  to  which 
he  is  not  entitled.  The  judgment  which  authorized  its  collec- 
tion has  been  entirely  swept  away,  and  she,  having  paid  that 
amount  to  save  her  property  from  sale,  has  undoubtedly  the 
right,  in  some  form,  to  recover  it  back.  She  could  probably 
recover  it  by  action ;  but  the  Superior  Court  upon  whose  exe- 
cution the  money  was  paid,  and  whose  officer  the  plaintiff  as 
receiver  is,  has  undoubted  jurisdiction  over  the  whole  matter, 
and  can  compel  the  repayment  of  the  money  either  by  the 
plaintiff  or  his  attorney.  Mrs.  Nostrand  must,  therefore,  seek 
her  remedy  by  action  or  by  proceedings  in  the  court  below  as 
she  may  be  advised. 

"  The  motion  is  denied,  without  costs." 

E.  P.  Wilde}*  for  motion. 
H.  D.  Betts  opposed. 
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Per  Cwiam  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Amelia  Plopprr,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant. 

(Argued  October  5,  1885 ;  decided  October  20,  1885.) 

Forbes,  Brown  &  Tracy  for  appellant. 

Louis  Marshall  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Ruger,  Ch.  J.,  taking  no  part. 

Judgment  affirmed. 


Henry  C.  Rosenbaum,  Respondent,  v.  The  Union  Pacific 
Railroad  Company,  Impleaded,  etc.,  Appellant. 

(Argued  October  6, 1885  ;  decided  October  27,  1885.) 

Artemu*  H.  Holmes  for  appellant. 

Edward  Z.  Andrews  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


James  C.  Chambers,  Appellant,  v.  William  H.  Appleton 
et  al.,  Respondents. 

(Argued  October  7, 1885  ;  decided  October  27,  1885.) 
W.  A.  Beach  for  appellant. 

Edward  W.  Paige  for  respondents. 
Sickels  —  Vol.  LV.  78 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ambrose  E.  Baenes,  Appellant,  v.  Peteb  B.  Decker  et  aL, 
Impleaded,  etc.,  Respondents. 

(Argued  October  7, 1885 ;  decided  October  27,  1885.) 

Z.  A.  GovM  for  appellant. 

Aimer  C.  Thomas  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
.  Judgment  affirmed. 


Alfred  Cubby,  Respondent,  v.  John  W.  Adams,  Appellant 

(Submitted  October  7,  1885  ;  decided  October  27,  1885.) 

Eugene  B.  Travis  for  appellant. 

Travis  &  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edwabd  Fox,  Respondent,  v.   Michael  H.  Fitzsimons,  Ap- 
pellant. 

(Argued  October  8, 1885  ;  decided  October  27,  1885.) 

Henry  W.  ConTdin  for  appellant. 

Marrenus  H.  Briggs  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Adolphe  M.  Weiss,  Respondent,  v.  Harvey  Farrington 
et  al.,  Appellants. 

(Argued  October  9,  1885 ;  decided  October  27, 1885.) 

The  question  in  this  case  was  simply  as  to  the  construction 
of  a  contract  of  employment. 

Jfidwin  Kempton  for  appellants. 

Stern  &  Myers  for  respondent. 

Earl,  J.,  reads  for  reversal. 
All  concur. 
Judgment  -reversed. 


Charles  S.  Millington,  Respondent,  v.  Weltht  T.  Dorn, 

Appellant. 

(Submitted  October  9, 1885 ;  decided  October  27.  1885.) 

Bentley  &  Jones  for  appellant. 

C.  A.  Moon  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur 
Judgment  affirmed. 


Edward  Flaherty,  Appellant,  v.  David  Henderson  et  al., 

Respondents. 

(Argued  October  12, 1885 ;  decided  October  27,  1885.) 

Sermon  3.  Shook  for  appellant. 

Joseph  A.  SKoudy  for  respondent. 

Agree  to  affirm  ;  no  opinion.   • 
All  concur. 
Judgment  affirmed. 
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Richard  Rollins,  Respondent,  v.  Patrick  Farley,  Appellant. 

(Argued  October  9,  1885 ;  decided  October  27,  1885.) 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  building,  caused  by  an  explosion  of  dynamite  cart- 
ridges, which  were  being  used  by  defendant  for  blasting  pur- 
poses. Plaintiff  claimed  that  the  cartridges  were  negligently 
placed  in  contact  with  a  hot  steampipe  which  ignited  them  and 
caused  the  explosion.  The  question  on  the  appeal  was  simply 
as  to  whether  the  evidence  was  sufficient  to  sustain  the  verdict 
of  the  jury. 

Edwa/rd  P.  Wilder  for  appellant. 

John  P.  Reed  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Andrew  H.   H.   Dawson,  Respondent,  v.  George  Sloans, 

Appellant. 

(Argued  October  9,  1885 ;  decided  October  27,  1885.) 

Anthony  II.  Dyett  for  appellant. 

Andrew  H.  IT.  Dawson,  respondent,  in  person. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  National  Ice  Company  of.  the  City  of  New  York, 
Appellant,  v.  William  I.  Preston,  Respondent. 

(Argued  October  12,  1885 ;  decided  October  27, 1885.) 

Alexander  Blvmenstid  for  appellant. 
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Henry  Brodhead  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Frederick  Voss,  Jr.,  an  Infant,  by  Guardian,  Respondent,  v. 
The  Third  Avenue  Railroad  Co.,  Appellant. 

(Argued  October  18,  1885;  decided  October  27,  1885.) 

Samuel  Hand  for  appellant. 

Benjamin  M.  StilweU  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Christiana  Harrison,  Respondent,  v.  The  Brooklyn,  Bath 
and  Conet  Island  Railroad  Co.,  Appellant. 

(Argued  October  14,  1885;  decided  October  80,  1885.) 

The  following  is  the  mem.  of  opinion  in  this  case : 
"  It  is  not  material  to  consider  the  sufficiency  of  the  complaint 
as  setting  forth  a  cause  of  action  in  ejectment,  in  view  of  the 
fact  that  the  court  ruled  on  the  trial  that  the  plaintiff  had  failed 
to  establish  a  right  to  recover  in  that  aspect  of  the  case.  The 
objection  taken  to  the  generality  of  the  description  of  the 
premises  demanded  became  by  that  ruling  immaterial.  The 
objection  that  the  complaint  did  not  justify  a  recovery  in  tres- 
pass is,  we  think,  under  the  circumstances,  untenable.  The 
defendant  at  the  outset  of  the  trial  moved  to  dismiss  the  com- 
plaint as  to  lots  35, 36  and  37,  on  the  ground  that  the  complaint 
was  in  ejectment,  and  that  the  averments  showed  a  trespass 
only,  and  this  motion  having  been  denied,  he  asked  the  court 
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to  require  the  plaintiff  to  elect  whether  he  would  proceed  for 
a  cause  of  action  in  ejectment  or  trespass,  which  motion  was 
also  denied.  And  at  the  conclusion  of  the  plaintiff's  case  the 
motion  to  dismiss  was  renewed  on  the  ground  that  the  only 
acts  proven  were  trespass.  The  defendant  in  making  the 
first  motion  assumed  that  the  complaint  charged  acts  of  tres- 
pass, and  in  his  second  motion  that  a  trespass  had  been  proved. 
It  is  not  necessary  to  decide  whether  the  motion  to  compel  the 
plaintiff  to  elect  as  between  ejectment  and  trespass  should  have 
been  granted.  The  court  at  the  close  of  the  evidence  treated 
the  action  as  an  action  for  trespass  only,  and  directed  a  nominal 
verdict  for  the  plaintiff  on  that  cause  of  action,  and  the  de- 
fendant was  not  prejudiced  by  the  disposition  made  of  the 
original  motion. '  It  is  now  claimed  that  the  complaint  did  not 
set  up  a  cause  of  action  in  trespass,  and  that  it  was  error  in  the 
trial  judge  to  direct  a  verdict  for  that  cause,  although  the 
evidence  might  have  warranted  a  recovery  in  trespass  under  an 
appropriate  complaint.  The  complaint  is  very  inartificial  and 
indefinite  in  form.  The  defendant  in  his  motion  to  dismiss 
treated  it  as  averring  a  mere  trespass  when  he  sought  to  have 
it  declared  as  insufficient  to  support  a  claim  for  the  recovery  of 
the  possession  of  the  land  described,  and  afterward  as  con- 
taining averments  appropriate  to  both  ejectment  and  trespass, 
on  hib  motion  to  compel  the  plaintiff  to  elect.  The  structure 
of  the  complaint  as  a  whole  is  more  appropriate  to  an  action  of 
ejectment  than  trespass,  but  the  averments  are  so  mingled  and 
confused  that,  taking  into  consideration  the  pleading  together 
with  what  occurred  upon  the  trial,  we  think  it  should  be 
held  that  a  recovery  in  trespass  was  justified,  if  the  evidence 
established  the  necessary  facts,  and  that  it  did,  is  scarcely  dis- 
puted. There  was  no  error  in  the  direction  of  $k  verdict  for 
nominal  damages,  as  there  is  no  doubt  that  a  trespass  was 
proved." 
The  judgment  should  be  affirmed. 

George  W.  Roderick  for  appellant 

Z>.  P.  Barnard  for  respondent. 
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Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Fbanois  0.   Gbuning,  Appellant,  v.  Tobias  Riohtbb  et  al., 
Respondents. 

(Argued  October  15,  1885 ;  decided  October  30,  1885.) 

EUal  F.  Hall  for  appellant. 

John  B.  Mayenborg  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ann  Kennbt,  Respondent,  v.  Thb  City  of  Cohoes,  Ap- 
pellant. 

(Argued  October  15, 1885 ;  decided  October  80,  1885.) 

Thb  question  in  this  case  was  simply  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  judgment. 

The  court  say :  "  There  were  questions  for  the  determination 
of  the  jury,  and  their  verdict  having  been  approved  by  the  trial 
judge  and  the  General  Term  we  have  no  jurisdiction  to  in- 
terfere therewith.  {Ooodfettow  y.  Mayor,  etc.,*  ;  Buttock  v. 
Mayor,  etc.,  99  N.  Y.  654." 

E.  Coimtrymom  for  appellant. 

R.  A.  Parmenter  for  respondent. 
Per  Curiam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 

*  Ante,  p.  15. 
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Joss  Ma  Menendez,  Respondent,  v.  Jose  Menendez,  Appel- 
lant. 

(Submitted  October  16,  1885 ;  decided  October  30,  1885.) 
Thomas  Darlington  for  appellant. 
Roger  M.  Sherman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  F.  Cowdrey  et  al.,  Appellants,  v.  Jeremiah  O'Connell, 
et  al.,  Respondents. 

(Argued  October  16,  1885  ;  decided  October  80,  1885.) 

S.  F.  <&  F.  H.  Cowdrey  appellants  in  person. 

O.  B.  Van  Wart  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Seneca  Nation  of  Indians,  Respondent,  v.  Henrt  Folts, 

Appellant. 

(Submitted  October  16,  1885 ;  decided  October  80,  1885.) 

W.  H.  Henderson  for  appellant. 

B.  F.  Congdon  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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George  W.  Fabnam  et  al.,  Appellants,  v.  Hall  F.  Baldwin 
et  al..  Respondents. 

(Argued  October  19,  1885;  decided  October  80,  1886.) 

PeUon  &  Pouchsr  for  appellants. 

Theodore  Fitch  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  B.  Duryea,  Appellant,  v.  The  Mayob,  Aldebmen 
and  Commonalty  of  the  City  of  New  Yobk,  Respondent. 

(Argued  October  19,  1885 ;  decided  October  80,  1885.) 
Edward  J.  F.  Werder  for  appellant. 

Arthur  H.  Masten  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jacob   Huyleb,  Appellant,  v.  The  Kniokebbookeb  Ioe  Com- 
pany, Respondent. 

(Argued  October  19,  1885  ;  decided  October  80, 1885.) 

B.  Dorcm  KiUian  for  appellant. 

Albert  E.  Micdge  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Attorney-General  v.  The  Atlantic 
Mutual  Life  Inb.  Co. 

(Argued  October  30, 1885 ;  decided  October  80, 1886.) 

N.  C.  Moak  for  appellant 

William  Barnes  for  respondent, 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Barker  Place,  as  Executor,  etc.,  Respondent,  v.  Jrdbdiah 
K.  Hayward,  Appellant. 

Whether  a  court  shall  modify  or  change  an  order  already  made  by  it  is  a 
question  addressed  to  its  discretion,  and  over  its  exercise  an  appellate 
court  has  no  control. 

(Argued  October  20, 1885  ;  decided  October  80,  1885.) 

The  following  is  the  mem.  of  opinion  herein : 
"On  the  16th  of  April,  1884,  the  Supreme  Court,  at  Special 
Term,  upon  affidavits,  and  after  hearing  counsel  for  both 
parties,  made  an  order  giving  an  allowance  and  costs  to  the 
defendant,  against  the  plaintiff  as  executor,  adding  '  not  to  be 
paid  by  plaintiff  personally.'  The  defendant  afterward,  upon 
affidavits  and  other  papers,  and  a  notice  to  the  plaintiff,  applied 
to  the  court  to  modify  that  order  by  striking  therefrom  the 
words  'not'  and  'as  executor.'  This  was  denied  by  the 
Special  Term,  and  upon  appeal  to  the  General  Term  the  order 
was  affirmed.  The  appeal  to  this  court  is  from  the  order.  It 
cannot  succeed.  Whether  a  court  shall  modify  or  change  an 
order  already  made  by  it  is  a  question  addressed  to  its  discre- 
tion, and  over  its  exercise  an  appellate  court  has  no  control. 
The  appeal  should,  therefore,  be  dismissed,  with  costs." 

J  K.  Haywardy  appellant,  in  person. 
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Charles  F.  Wetts  for  respondeat. 

Danforth,  J.,  reads  for  dismissal  of  appeal, 
All  concur. 
Appeal  dismissed. 


Alfred  Nelson,  as  Executor,  etc.,  Respondent,  v.  Suther- 
land Tenney,  as  Assignee,  etc.,  impleaded,  etc.,  Appellant. 

(Argued  October  20, 1885  ;  decided  October  80,  1885.) 

John  Lindley  for  appellant. 

Francis  Forbes  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Farmers'  Loan  and  Trust  Co.,  Respondent,  Francis  H. 
Campbell  et  al.,  Appellants,  v.  The  Southern  Telegraph  Co. 

(Argued  October  20, 1885  ;  decided  October  SO,  1885.) 

John  8.  Smith  for  appellants. 

Herbert  B.  Turner  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  d  smissed. 


In  the  Matter  of  the  Petition  of  Charles  R.  Purdt  et  ai., 
Executors,  etc.,  Appellants,  v.  Orlando  L.  Stewart,  an 
Attorney,  etc.,  Respondent. 

(Argued  October  20,  1885  ;  decided  October  80,  1885.) 

J.  S.  MiUard  for  appellant. 
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Orlando  Z.  Stewart,  respondent,  in  perron. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Equitable  Life  Assurance  Society  of  the  United 
\iWm\  States  v.  Emma  L.  Bostwiok  et  al.,  Appellants,  Johs 
liiLJSS  Donovan,  Respondent. 

A  personal  obligation  on  the  part  of  a  grantee  to  pay  a  mortgage  apon  the 
premises  conveyed  may  not  be  implied  from  a  statement  in  his  deed  that 
the  conveyance  is  subject  to  the  mortgage,  and  that  the  amount  thereof 
"  forms  part  of  the  consideration,  and  is  deducted  therefrom." 

(Argued  October  21, 1885 ;  decided  November  24,  1885.) 

The  following  is  the  opinion  in  this  action : 
"  The  action  was  brought  to  foreclose  a  mortgage  executed 
to  the  plaintiff  by  one  W.  P.,  the  then  owner  of  the  premises. 
Through  several  mesne  conveyances  the  title  vested  in  Emma 
L.  Bostwick,  who  assumed  payment  of  the  mortgage  as  part 
of  the  consideration  for  which  the  deed  to  her  was  made. 
The  debt  was  not  paid,  and  the  plaintiff  had  judgment  of  fore- 
closure, and  for  the  payment  by  her  of  such  deficiency  as  might 
remain  after  application  of  the  proceeds  of  the  sale.  The  pro- 
priety of  the  proceedings  so  far  is  not  questioned,  but  one 
Donovan  was  made  a  party  as  having  an  interest  in  the  premi- 
ses subsequent  to  the  mortgage,  and  Mrs.  Bostwick  and  Jose- 
phus,  her  husband,  by  their  answer  to  the  complaint,  set  out  a 
variety  of  circumstances  as  creating  a  liability  on  the  part  of 
Donovan  to  pay  the  deficiency,  and  asked  that  the  plaintiff 
first  exhaust  its  legal  remedy  against  him.  Donovan  by  answer 
put  in  issue  these  allegations,  and  the  decision  having  been  in 
his  favor,  Mrs.  Bostwick  and  her  husband  appeal  therefrom. 
We  find  no  ground  on  which  it  can  succeed.  First  So  far 
as  it  rests  upon  the  assumption  by  the  appellants'  counsel  that 
they  have  paid  the  deficiency  judgment  it  must  fail,  for  there 
is  neither  finding  by  the  court,  nor  evidence,  however  slight, 
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that  such  is  the  fact.  Second.  Donovan  was  properly  made  a 
party  to  the  action  because  he  was  in  possession  of  the  premi- 
ses affected  by  the  foreclosure,  and  if  as  to  the  appellants  he 
had,  by  assuming  payment  of  the  mortgage  debt,  become  prin- 
cipal debtor,  it  may  be  that  the  plaintiff  would  have  been 
bound  upon  request  to  proceed  against  him  in  that  capacity. 
(Colgrove  v.  Tollman,  67  N.  Y.  95.)  But  the  difficulty 
with  the  appellants'  case,  and  a  complete  answer  among  others 
to  this  appeal  is  that  there  is  no  evidence  that  such  relation 
existed.  The  agreement  of  April  1,  1878,  was  between  Dono- 
van and  Mr.  Bostwick ;  under  it  the  latter  was  to  give  a  title 
to  the  mortgaged  premises,  and  the  former  was  to  pay  there- 
for in  part  by  assuming  the  mortgage.  Bostwick  has  conveyed 
no  title,  nor  had  he  any  to  convey.  It  was  in  Mrs.  Bostwick, 
and  she  was  not  a  party  to  the  agreement.  The  learned  coun- 
sel for  the  appellants  contends  that  the  deed  of  April  15, 
1878,  from  Mrs.  Bostwick  and  her  husband,  is  not  valid.  It  is, 
therefore,  unnecessary  to  consider  that  question.  If,  however, 
it  be  valid,  it  contains  no  assumption  of  the  mortgage  debt  or 
agreement  to  pay  it,  and  such  obligation  cannot  be  implied 
from  the  statement  that  the  conveyance  is  subject  to  the  mort- 
gage, and  that  the  amount  thereof  forms  '  part  of  the  consid- 
eration, and  is  deducted  therefrom.'  {Belmont  v.  Oomarv,  22 
N.  T.  438.)  Third.  Some  other  points  are  made  by  the 
appellants,  that  the  deed  should  be  reformed ;  i  that  under  any 
circumstances  Donovan  should  pay  so  much  interest  as  accrued 
before  the  appointment  of  the  receiver.'  I  find  no  allusion  to 
either  matter  in  the  case,  and  whether  the  appellants  have 
rights  which  by  any  mode  of  proceeding  may  be  enforced, 
cannot  be  answered  upon  the  record  now  before  us.  Upon 
that  the  judgment  is  right  and  should  be  affirmed." 

J.  Wray  Cleveland  for  appellants. 

B.  F.  Tracy  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Philip  Ebling  et  al.,  Respondents,  v.  Paul  Bauer,  Appellant. 

(Argued  October  22,  1885  :  decided  November  24, 1885.) 

Edward  Fitch  for  appellant. 

Edward  Salomon  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  V.  Haviland  et  al.,   Appellants,  v.  William  H. 
Sohmohl,  Impleaded,  etc.,  Respondent. 

(Argued  October  22, 1885 ;  decided  November  24,  1885.) 

G.  A.  Seixas  for  appellants. 

Philip  L.  Wilson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  Gabvey,  Respondent,  v.  The  Crrr  of  Buffalo,  Ap- 
pellant. 

(Submitted  October  22,  1885  ;  decided  November  24, 1885.) 

JSdward  C.  Hawks  for  appellant. 
Lewis,  Moot  &  Lewis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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William  Gleason,  Respondent,  v.  Calvin  H.  Bell,  Appellant. 
(Argued  October  22,  1885 ;  decided  November  24, 1886.) 
Calvin  H.  Bell,  appellant,  in  person. 
J.  B.  Olea8<m  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Htram  Clabk,  Appellant  v.  Sidnet  Stillman  et  al.,  as  Com- 
missioners, etc.,  Respondents. 

(Submitted  October  23,  1885  ;  decided  November  24,  1885.) 

Daniel  W.  Guernsey  for  appellant 

W.  Fwrvngton  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Bank  of  Nova  Scotia,  Respondent,  v.  Jambs  G.  Hamil- 
ton et  al.,  Appellants. 

(Argued  October  26, 1885 ;  decided  November  24,  1885.) 

William  J.  Hardy  for  appellants. 

John  B.  Whiting  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Baesley,  Respondent,  v.  Jambs  EL  Workman  et  aL 

Appellants. 

(Argued  October  27, 1885  ;  decided  November  24, 1885.) 

Joseph  A.  Shaudy  for  appellants. 

William  G.  Cooke  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  affirmed. 


William  H.   Parsons  et  al.,   Respondents,  v.   Daniel  J. 
Sprague,  Impleaded,  etc.,  Appellant. 

(Argued  October  27,  1885 ;  decided  November  24, 1885.) 

Ira  D.  Warren  for  appellant. 

Edward  0.  James  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Amzi  B.  Davenport,  Appellant,  v.  The  Brooklyn  City  Rail- 
road Company,   Respondent. 

(Argued  October  28,  1885 ;  decided  November  24,  1885.) 

This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  in  endeavoring  to  get  on  to  one  of  defen- 
dant's street  cars,  alleged  to  have  been  caused  by  defendant's 
negligence.     Plaintiff  was  nonsuited  on  trial. 

The  following  is  the  mem.  of  opinion : 

"  We  think  the  plaintiff  was  properly  nonsuited.  We  do 
not  perceive  how  it  was  possible  for  him  to  be  injured  without 
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some  carelessness  on  his  part.  At  the  place  where  he  was 
injured  there  were  two  railway  tracks  in  Fulton  street,  run- 
ning north  and  south.  A  car  of  the  defendant  was  upon  the 
easterly  track  going  north,  and  a  De  Ealb  avenue  car  was  upon 
the  westerly  track  going  south.  The  plaintiff  in  the  month  of 
August,  when  it  was  perfectly  light,  being  desirous  to  take 
the  De  Kalb  avenue  car,  passed  from  the  easterly  side  of  Ful- 
ton street  over  both  tracks  to  see  if  the  car  was  coming,  and 
saw  it  coming.  He  then  recrossed  both  tracks  to  the  easterly 
curb  of  the  street,  and  then  as  the  car  came  near  him  he  sig- 
naled for  it  to  stop,  and  crossed  over  the  easterly  track  into 
the  space  between  the  tracks,  and  then,  as  the  De  Kalb  avenue 
car  stopped  to  let  him  on,  and  as  he  was  in  the  act  of  getting 
on,  he  looked  southerly  and  saw  the  defendant's  car  coming, 
fifty  or  seventy-five  feet  from  him.  Before  he  got  on  he  was 
hit  by  that  car  and  injured.  The  horses  attached  to  the  defend- 
ant's car  were  trotting  at  the  rate  of  about  five  miles  an  hour. 
After  seeing  the  defendant's  car  coming  he  testified  that  he 
paid  no  more  attention  to  it  until  he  was  hit  by  it.  It  further 
appeared  that  defendant's  car  could  be  seen  as  it  was  approach- 
ing the  place  where  the  plaintiff  stood  for  a  distance  of  at  least 
two  hundred  and  fifty  feet.  When  the  plaintiff  was  on  the 
westerly  side  of  the  tracks  he  was  in  a  place  of  entire  safety, 
and  he  could  have  entered  the  car  on  that  side  without  any  risk 
of  injury,  and  why  he  recrossed  the  tracks  does  not  appear. 
It  does  not  appear  how  much  space  there  was  between  the  two 
tracks.  If  there  was  space  enough  so  that  the  cars  could  pass 
without  hitting  a  person  carefully  standing  between  them, 
then  it  is  impossible  to  perceive  how  the  plaintiff  was  injured 
without  carelessly  exposing  himself  to  the  collision.  If  there 
was  not  6pace  enough  then  the  plaintiff,  knowing  that  cars 
were  almost  constanly  passing  at  that  point,  should  not  have 
put  himself  in  a  place  of  danger ;  and  knowing  that  it  was  a 
place  of  danger  he  should  have  guarded  against  the  peril  when 
he  was  able  to  see  an  approaching  car  for  two  hundred  and  fifty 
feet.  He  actually  saw  the  defendant's  car  coming  when  he 
took  his  place  between  the  tracks,  in  time  to  escape  collision. 
He  could  have  returned  to  the  easterly  side  of  the  street  out 
Sickei^— Vol.  LV,  80 
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of  danger,  or  he  could  have  got  upon  the  De  Kalb  avenue  car 
before  defendant's  car  could  have  traversed  the  distance  of 
from  fifty  to  seventy-five  feet.  The  defendant's  car  was  upon 
a  track  where  it  had  a  right  to  be.  It  was  in  plain  sight  as  it 
approached  the  plaintiff,  and  he  was  bound  to  use  his  eyes  and 
to  exercise  vigilance  to  keep  ont  of  its  way.  There  was  cer- 
tainly no  basis  in  the  evidence  for  a  finding  by  a  jury  that  the 
accident  was  due  solely  to  the  carelessness  of  defendant 
"  The  judgment  should  be  affirmed." 

Jerry  A.  Weinberg  for  appellant. 

Winchester  JJritton  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Danfobth,  J.,  dissenting. 

Judgment  affirmed. 


William  H.  Abkll  et  al.9  Respondents,  v.  The  New  Yoek, 
Lackawanna  and  Westebn  Railway  Company,  Appel- 
lant. • 

(Submitted  October  27,  1885;  decided  November  24, 1885.) 

Rogers,  Lock  <&  Milbum  for  appellant 

Spencer  Clinton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Daniel  Sweeny,  Respondent,  v.  JoA!*na  L.  St.  John  et  al. 

Appellants.       \ 

(Argued  October  29, 1885 ;  decided  November  24,  l&M 

A.  J.  Dittenhoefer  for  appellants.  \ 


\ 
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A.  J.  Vanderpod  and  Robert  S.  Green  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute,  on  stipu- 
lation ;  no  opinion. 
All  concur. 
Judgment  accordingly. 


Ellen  Nichols,  Respondent,  v.  The  Brooklyn  City  Rail- 
road Company,  Appellant. 

(Argued  October  29,  1886 ;  decided  November  24,  1885.) 

Winchester  Britton  for  appellant* 

Charles  J.  Patterson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Franklin  Warren,  Respondent,  v.  John  Chadwiok,  Appel- 
lant. 

(Submitted  October  29, 1885 ;  decided  November  24, 1885.) 

Ellsworth  dk  Potter  for  appellant. 

F.  L.  Clark  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Annie  E.  Cornell,  Respondent,  v.  Augustus  H.  Ward  et  aL, 

Appellants. 

(Argued  October  29, 1885;  decided  November  24,  1885.) 

Mark  D.  WHber  for  appellants. 

A.  H.  D alley  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George  A.  Smith,  Respondent,  v.  Joseph  Kenton,  Appellant 

(Submitted  October  80,  1885 ;  decided  November  24,  1885.) 

McDowell  &  Lewis  for  appellant. 

Ocmniff  <b  Perine  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Oharles  Dittberner,  Jr.,  Appellant,  v.  Stephen  Rogers,  Re- 
spondent 

(Submitted  October  80,  1885 ;  decided  November  24, 1885) 

A.  Simds>  Jr.  for  appellant. 

Peckham  cfe  Tyler  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Emanuel  Durnherr,  Respondent,  v.  Paulina  Stellmaohrh 
et  al.,  Appellants. 

(Argued  October  16,  1885  ;  decided  December  1,  1885.) 

William  E.  Edmonds  for  appellant. 

Smith  &  Briggs  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Michael  Cummins,  Respondent,  v.  The  Cnr  of  Syracuse, 

Appellant. 

(Argued  October  80,  1885 ;  decided  December  8,  1885.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence. 

Plaintiff,  who  resided  at  Rochester,  went  to  Syracuse,  where 
he  arrived  at  midnight,  and  went  with  several  others,  among 
them  a  brakeman,  who  carried  a  lantern,  to  a  saloon  on  West 
Fayette  street  in  said  city ;  said  street  crossed  Onondaga  creek 
by  a  bridge,  which  the  party  crossed  in  going  to  the  house ;  on 
the  street  north  of  West  Fayette  6treet,  and  directly  north  of  the 
bridge  is  the  depot  of  the  New  York  Central  railroad.  The 
saloon  was  on  the  south  side  of  West  Fayette  street,  on  the  west 
bank  of  the  creek  adjacent  to  the  bridge.  Between  the  build- 
ing on  the  opposite  side  of  the  street  and  the  railings  on  the 
north  side  of  the  bridge  was  an  open  space  of  about  one  foot 
unprotected  by  a  guard  or  railing.  The  night  was  dark  and 
the  street  lights  were  out  when  plaintiff  left  the  saloon  to  re- 
turn to  the  depot.  He  saw  the  light  from  the  depot  reflected  on 
the  waters  of  the  creek.  He  crossed  the  street  in  the  direction 
of  the  light  and  fell  through  the  open  space  into  the  creek, 
about  sixteen  feet  below,  and  was  injured. 
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The  farther  material  facts  appear  in  the  m&m.  of  opinion, 
which  is  given  in  full : 

"  The  absence  of  a  guard  rail  between  the  angle  of  the  bridge 
truss  and  the  corner  of  the  adjacent  building  left  an  unpro- 
tected opening,  through  which  the  plaintiff  fell  and  was  injured. 

"  The  circumstance  was  such  as  to  permit  an  inference  of 
negligence  on  the  part  of  the  city  to  be  drawn  by  a  jury.    The 
more  difficult  inquiry  is,  whether  any  reasonable  view  of  the 
admitted  facts  warrants  an  inference  that  the  plaintiff  was  him- 
self free  from  negligence  contributing  to  the  injury.     Dismiss- 
ing all  consideration  of  the  equivocal  character  of  the  injured 
man,  and  of  the  questionable  purpose  of  his  wanderings  in  the 
night,  as  immaterial  to  the  injury,  we  still  have  the  facts  that  he 
was  a  stranger  in  the  city,  knowing  nothing  of  the  I  ocality, 
crossing  a  bridge  of  which  he  was  conscious  just  before  enter- 
ing the  house  from  which  he  last  emerged,  having  with  him,  as 
a  guide  and  companion,  the  brakeman,  Sullivan,  who  did  know 
the  locality  and  carried  with  him  a  train  lantern,  but,  on  leaving 
the  house  in  a  night  of  extreme  darkness,  undertaking  to  find 
his  own  way  without  the  immediate  aid  of  Sullivan's  knowl- 
edge or  his  light,  and  so,  misled  by  a  reflection  on  the  water, 
crossing  the  street,  and  walking  through  the  unguarded  open- 
ing.    On  the  face  of  it  this  conduct  seems  negligent.    It  is 
forcibly  urged,  that,  while  he  had  a  right  to  assume  the  streets 
to  be  safe  for  the  purpose  of  travel,  he  had  no  right  to  as- 
sume that  accident  was  impossible,  or  the  city  an  insurer  of 
his  safety.     The  means  of  protection  were  at  hand ;  ordinary 
prudence  required  their  use  and  might  have  prevented  the 
accident.     The  known  existence  and  proximity  of  the  bridge, 
an  entire  ignorance  of  the  locality,  and  the  extreme  darkness  of 
the  night,  all  demanded  of  .plaintiff  an  exercise  of  such  rea- 
sonable care  and  caution  as  the  circumstances  placed  within  his 
power.     If  he  had  found  himself  upon  the  street  without  light 
or  guide,  and  a  stranger  to  the  locality,  it  would  have  been  easy 
to  infer  that  he  moved  with  all  the  care  and  caution  reasonably 
within  his  power.     But  if,  having  a  light,  he  had  extinguished 
it  and  taken  the  risk  of  the  darkness,  or  having  a  guide,  had 
dismissed  him  without  adequate  necessity  or  reason,  and  so  had 
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walked  through  the  gap,  the  inference  of  carelessness  would 
have  been  irresistible.  In  this  case  the  plaintiff  voluntarily 
dispensed,  for  the  moment,  both  with  a  guide  and  a  light,  and 
ignorantly  traveled  off  into  the  darkness.  Such  conduct  was 
imprudent  unless  other  circumstances  so  excused  or  explained 
it  as  to  make  possible  an  inference  of  reasonable  care ;  and  it  is 
upon  those  circumstances,  if  at  all,  that  a  question  of  fact  can 
arise.  It  is  said  plaintiff  was  in  a  hurry,  and  the  guide  and  the 
light  delayed  and  lingered  behind.  Nothing  hurried  him.  The 
party  were  on  their  way  back  to  the  freight  train,  and  to  a  lodg- 
ing in  the  caboose.  For  this  the  plaintiff  was  indebted  to  the 
brakeman,  and  could  reach  the  result  only  in  his  company  and 
•through  his  assistance.  Nothing  was  gained  by  preceding  him, 
and  nothing  lost  by  waiting  for  him  to  lead  the  way.  But  it  is 
much  more  forcibly  suggested  that  the  plaintiff  was  misled  by 
Sullivan's  failure  to  warn  him  that  he  was  going  wrong.  The 
proof  is  that  while  the  brakeman  tarried,  and  the  plaintiff 
moved  on  across  the  street,  the  former  called  out  '  Mike,  where 
are  you  going  ? '  to  which  plaintiff  answered,  '  I  am  going 
across  this  way  ;  come  on.'  The  fact  that  Sullivan  made  no 
reply,  and  uttered  no  further  warning,  is  relied  upon  as  furnish, 
ing  to  plaintiff  an  assurance  that  he  was  not  going  wrong. 
And  this  fact  put  in  connection  with  the  further  fact  that  the 
creek  made  an  opening  leading  directly  to  the  light  at  the 
depot  which  was  reflected  upon  the  water  and  induced  plaintiff's 
belief  that  an  open  street  was  before  him  running  directly  to 
the  station  furnish  the  final  explanation  offered.  It  does 
not  rebut  the  inference  of  negligent  conduct.  The  call  of  Sul- 
livan was  almost,  if  not  quite,  a  warning.  The  sound  of  his 
voice  drew  attention  to  the  fact  that  he  was  lingering  behind, 
and  what  he  said  indicated  that  plaintiff  was  not  going  in  the 
expected  direction  and  to  the  train.  It  called  his  attention  to 
his  wandering,  and  prudence  required  that  he  should  wait  the 
few  moments  necessary,  till  a  guide  and  a  light  would  insure 
safety  and  indicate  the  proper  direction.  And  the  fact  that 
he  knew  his  proximity  to  a  bridge  and  of  course  to  an  open- 
ing which  it  spanned  made  his  duty  all  the  more  imperative. 
Instead  of  that  he  disregards  the  warning ;  answers, '  I  am  go- 
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ing  across  this  way ;  come  on ' ;  and  plunges  blindly  forward 
into  the  darkness.  It  is  true  that  he  thought  he  was  travel- 
ling an  open  street  and  was  misled  by  the  reflection  of  the  sta- 
tion light  on  the  water ;  but  there  was  no  need  of  any  such 
mistake;  no  urgency  or  need  impelled  him  to  trust  in  an  on- 
known  locality,  near  a  bridge,  to  the  uncertain  guidance  of 
such  imperfect  sight  as  was  alone  possible  in  the  thick  dark- 
ness.  That  is  the  trouble  with  the  explanation.  It  does  not 
excuse  neglect  to  employ  the  light  and  the  guide,  ready  at  hand 
and  costing  only  a  few  moments  of  harmless  delay,  which  would 
have  guarded  against  the  deception  of  the  open  creek,  and  pre- 
vented the  accident.  We  do  not  think  the  facts  admit  of  any 
reasonable  inference  consistent  with  the  absence  of  contribu- 
tory negligence. 

"  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event." 

Louis  Marshall  for  appellant. 

George  Haines  for  respondent. 

Per  Curiam  opinion  for  reversal  and  new  trial. 
All  concur,  except  Danfobth,  J.,  dissenting,  and  Finch,  J., 
not  voting. 

Judgment  reversed. 


Hkney  W.  Smith  et  al.,  Appellants,  v.  Thomas  E.  Abhold 
et  al.,  Respondents. 

Same,  Appellants,  v.  Same,  Respondents. 

(Argued  November  24,  .1885  ;  decided  December  8,  1885.) 

Walter  Howe  for  appellants. 

John  H.  V.  Arnold  for  respondents. 

Agree  to  dismiss  appeals ;  no  opinion. 
All  concur. 
Appeals  dismissed. 
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Maby  B.  Lyon,  as  Executrix,  etc.,  et  aL,  Appellants,  v.  Charles 
W.  Heesey  et  aL,  Respondents. 

(Argued  November  24,  1885 ;  decided  December  8,  1885.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirming 
an  order  of  Special  Term,  fixing  defendants'  damages  by  reason 
of  an  injunction  herein. 

The  following  is  the  mem.  of  opinion : 

"  The  right  of  the  defendant  to  damages  on  account  of  the 
injunction  is  not  disputed,  and  we  see  no  reason  to  interfere 
with  the  result  reached  at  the  General  Term.  There  is  some 
evidence  that  all  the  items  of  damages  were  sustained  by  reason 
of  the  injunction,  and  that  the  damages  were  as  much  as 
allowed.  We  have  nothing  to  do  with  the  weight  or  the  co- 
gency of  the  evidence. 

"  The  orr'er  should  be  affirmed,  with  costs." 

0.  D.  Adams  for  appellants. 

N.  E.  Keman  for  respondents. 

Per  Curiam  mem.  for  affirmance. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  Eden  Museb  American  Company 
(Limited),  Appellant,  v.  Joseph  B.  Cabb,  Secretary  of 
State,  Respondent. 

(Argued  November  £4, 1885;  decided  December  8, 1885.) 

A bm.  Van  Santvoord  for  appellants. 

Denis  O'Brien,  attorney-general,  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
Sickels — Vol.  LV.  81 
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In  the  Matter  of  John  Swenabton,  Respondent,  v.  Walter 
100  «g  H.  Shupb,  Appellant. 

(Argued  November  24,  1884  ;  decided  December  8, 1885.) 

Geo.  W.  Stephens  for  appellant. 

Robert  L.  Harrison  for  respondent. 

Agree  to  dismiss  appeal  on  the  gronnd  that  it  involves  only 
questions  of  facts ;  no  opinion. 
All  concur. 
Appeal  dismissed 


The  People,  ex  rel.  Leslie  W   Russell  et  al.,  Respondents, 
v.  Alfred  0.  Ohapin,  Comptroller,  etc.,  Appellant 

(Argued  November  24,  1885  ;  decided  December  8,  1885.) 

Alfred  O.  Chapin,  appellant,  in  person. 

Leslie  W.  Russell  for  respondents. 

Agree  to  affirm  on  opinion  of  judge  at  Special  Term. 
Order  affirmed. 


In  the  Matter  of  Rebuilding  the  Bridge  across  the  Sha- 
wangunk  Kill,  between  the  towns  of  Crawford  and  Sha- 
wangunk. 

If  mere  user  by  the  public,  without  any  action  of  town  authorities,  laying 
out,  recording,  improving  or  accepting  a  road  can  make  it  a  highway  (as 
to  which  quare)y  such  user  must  continue  for  at  least  twenty  years. 

(Argued  November  24,1885  ;  decided  December  8,  1886.) 

This  is  an  appeal  by  the  town  of  Shawangunk  from  an  order 
of  General  Term,  made  November  18,  1884,  which  reversed 
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an  order  of  Special  Term,  confirming  the  report  of  a  referee 
adjudging  the  town  of  Crawford  liable  to  rebuild  one-half  of 
a  bridge  across  the  Shanaugunk  kill,  a  stream  of  water  which 
forms  the  boundary  line  between  said  towns.  The  road  which 
crossed  the  stream  by  the  bridge  was  opened  and  the  bridge 
built  at  private  expense.  It  was  used  by  the  public,  and  that 
portion  thereof  in  the  town  of  Crawford  was  regularly  laid 
out  in  and  by  proceedings  under  the  statute,  but  that  portion, 
in  the  town  of  Shawangunk  wajrnever  legally  laid  out  or  ac- 
cepted by  the  town.  In  1881  the  bridge  was  washed  away  by 
a  freshet,  and  the  town  of  Crawford  refused  to  contribute 
toward  rebuilding  it.     The  following  is  the  mem.  of  opinion  ; 

"  The  road  in  the  town  of  Crawford  was  not  legally  laid  out. 
There  was  no  acceptance  by  the  town,  or  its  officers,  of  the 
road  after  it  was  opened  by  private  parties.  Nor  was  there 
any  acceptance  of  the  dedication  of  the  land  for  the  highway 
which  imposed  the  burden  of  the  highway  upon  the  town. 
The  road  was  never  recorded  as  such,  and  no  order  was  ever 
made  laying  it  out,  and  it  was  never  worked  or  improved  by 
the  town  as  such.  Here  the  use  of  the  road  by  the  public  was 
only  for  about  four  years,  and  if  mere  user  by  the  public  with- 
out any  action  of  the  town  authorities  laying  out,  or  recording, ' 
or  improving,  or  accepting  the  road,  can  make  a  highway  (a 
point  we  do  not  determine),  such  user  must  continue  at  least 
twenty  years. 

"  Concurring  in  the  opinion  pronounced  at  the  General  Term 
we  see  no  occasion  to  write  more. 

"The  order  should  be  affirmed,  with  costs." 

J.  F.  Cloonan  for  appellant. 

William  Vanamee  for  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


644  MEMORANDA  OP  CAUSES,  ETC. 

William  Maktin,  Appellant,  v.  The  Tribune  Association, 

Respondent. 

(Argued  December  1, 1885  ;  decided  December  8,  1885.) 

GUfford  A.  R.  BartlsU  for  appellant. 

Cornelius  A.  Rumble  for  respondent. 

Agree  to  dismiss  appeal  on  argument 
All  concur. 
Appeal  dismissed. 
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ABDUCTION. 

1.  To  support  a  conviction  under  the 
Penal  Code  for  abduction  (§  383  as 
amended  by  §  3,  chap.  46,  Laws  of 
1884),  it  must  be  proved,  both  that 
there  was  a  "  taking  "  within  the 
meaning  of  the  act,  and  that  such 
taking  was  for  the  purposes  of 
prostitution.    People  v.  Plath.  590 

3.  The  word  "taking"  implies 
some  persuasive  inducement  on 
the  part  of  the  accused,  not  a 
mere  permission  or  allowance  to 
follow  a  life  of  prostitution.      Id. 

8.  A  conviction  cannot  be  sustained 
upon  the  unsupported  evidence  of 
the  female  alleged  to  have  been 
abducted,  as  to  either  element 
constituting  the  crime,  i.  6.,  the 
taking  or  the  intent.  (Penal  Code, 
§  383.)  Id. 

4.  Proof  must  be  given,  aside  from 
her  testimony,  tending  to  estab- 
lish the  commission  of  the  crime, 
and  that  it  was  perpetrated  by  the 
accused.  Id. 

5.  Upon  the  trial  of  an  indictment 
for  abduction,  it  appeared  that  the 
defendant  kept  a  dance  hall  or 
concert  saloon  in  the  city  of  New 
York.  The  testimony  of  K.,  the 
female  alleged  to  have  been  ab- 
ducted, was  to  the  effect  that  she 
was  about  fifteen  years  of  age,  of 
somewhat  dissolute  character,  liv- 
ing with  her  parentB  in  Newark  ; 
that  in  company  with  a  young 
companion,  a  former  inmate  of  a 
house  of  prostitution,  she  went  to 


New  York  without  the  consent  of 
her  parents,  and  in  Btrolling  about 
came  to  and  entered  defendant's 
saloon;  after  sitting  in  the  bar 
room  for  a  while  she  asked  defend- 
ant "how  much  it  was  to  see  the 
entertainment/'  He  answered 
"  nothing,  my  little  dear !  come 
in,"  and  asked  if  they  had  come  to 
stay,  to  which  K.  replied  that  she 
had.  He  then  invited  them  up 
stairs,  took  indecent  liberties  with 
their  persons,  and  offered  E.  a 
dress,  which  she  refused.  She  re- 
mained in  the  place  voluntarily 
for  about  a  month*,  leading  the  life 
of  a  prostitute.  No  evidence  was 
given  that  defendant  knew  K.'s 
true  name,  her  place  of  residence, 
or  that  he  had  any  previous 
acquaintance  with  her  or  her  fam- 
ily, their  circumstances  or  condi- 
tion. Other  witnesses  testified 
that  they  visited  the  saloon  while 
E.  was  there;  that  there  were  a 
number  of  men  and  women  danc- 
ing and  drinking,  and  among  them 
K. ;  that  they  asked  defendant  if 
he  had  a  young  girl  from  Newark, 
by  the  name  of  & . ,  but  he  denied 
any  knowledge  of  such  a  girl,  and 
offered  to  allow  them  to  search  the 
premises.  While  they  were  talk- 
ing E.  disappeared.  They  inspect- 
ed the  upper  roomB,  the  appear- 
ances, as  described,  ^indicating 
they  were  used  for  purposes  of 
prostitution.  A  physical  exami- 
nation of  E.'s  person  Bhowed  that 
attempts  at  sexual  intercourse  had 
been  made,  but  that  it  had  not 
been  accomplished.  Held,  that 
the  'evidence  failed  to  sustain  a 
conviction.  Id. 
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ACCRETION. 

How  title  to  land  may  be  ac- 
quired by  accretion  and  lost  by  erosion 
or  submergence. 

See  Mulry  v.  Norton.  424 


ACTS  OP  CONGRESS. 

The  provision  of  the  Federal  statutes 
(U.  S.  R.  S.,  §  3963),  prohibiting  a 
contractor  for  carrying  the  mails 
between  the  United  States  and  a 
foreign  country  from  assigning  his 
contract  and  declaring  any  assign- 
ment  or  transfer  thereof  void,  does 
not,  where  the  contractor  is  in  fact 
an  agent  for  another,  operate  to 
annul  the  agency  or  to  vitiate  his 
liability  to  the  principal,  so  far,  at 
least,  as  money  actually  received 
by  the  former  under  the  contract 
is  concerned ;  and  an  action  against 
him  is  maintainable  by  the  princi- 
pal to  recover  the  same.  Oregon 
8.  8.  Co.  v.  Otis.  446 


ADMISSIONS  AND  DECLARA- 
TIONS. 

To  prove  certain  telegrams  claimed 
to  have  been  sent  by  defendant,  it 
was  proved  that  the  person  receiv- 
ing them  subsequently  mailed  let- 
ters to  the  alleged  sender,  which 
stated  the  receipt  of  the  telegrams 
and  substantially  their  contents. 
Held,  that  the  letters  called  for  a 
denial  if  the  messages  were  not  in 
fact  sent,  and  the  omission  of  such 
a  denial,  or  of  an  explanation  of 
his  silence  by  defendant  when 
called  as  a  witness,  amounted  to 
an  admission  that  he  did  send 
them.  Oregon  8. 8.  Co.  v.  Otis.    446 


ADVERSE  POSSESSION. 

Possession  does  not  begin  to  be  ad- 
verse as  against  a  person  entitled 
after  the  determination  of  a  prior 
estate,  during  the  continuance  of 
that  estate.  Fleming  v.  Burn- 
ham.  1 

AGENT. 
See  Pkincipal  and  Agent. 


ALIMONY. 

1.  Where,  in  an  action  by  a  husband 
against  his  wife  for  a  separation, 
the  husband  has  judgment,  the 
court  has  no  power  to  order  an 
allowance  to  the  wife  for  her  sup- 
port.    Waring  v.  Waring.        570 

2.  The  fact  that  the  husband  has 
received  large  sums  of  money  be- 
longing to  the  wife  does  not  au- 
thorize the  allowance.  Id. 


ALTERATION  OF  INSTRUMENTS. 

The  change  in  the  date  of  an  instru- 
ment, whereby  the  time  of  pay- 
ment iB  accelerated,  iB  a  material 
alteration,  and,  when  made  without 
the  consent  of  the  maker,  destroys 
its  validity.  Crawford  v.  West  Side 
Bk.  50 

AMENDMENT. 

Of  answer  after  trial  by  strik- 
ing out  one  of  two  inconsistent  de- 
fenses, when  proper. 

See  Breunkh  v.  Wesehnan.  (Mem.) 

609 

APPEAL. 

1.  Where  a  copy  of  judgment  was 
indorsed  with  the  nameB  of  the 
plaintiffs  attorneys  and  their  office 
address,  and  below  this  was  also 
indorsed  a  notice  of  judgment 
signed  by  said  attorneys  without 
giving  their  office  address,  held, 
that  there  was  a  sufficient  compli- 
ance with  the  rule,  and  the  notice 
was  effectual  to  limit  the  time  for 
appeal.  FaVcer  v.  N.  Y.,  W.  S. 
d  B.  R.  Co.  86 

2.  The  attorneys  of  record  for  de- 
fendant were  W.,  McL.  &  D. 
The  notice  waB  served  at  their 
office,  received  by  their  managing 
clerk,  entered  in  their  register,and 
was  retained.  It  was  addressed  to 
W.  &  McL.,  a  firm  occupying  the 
same  office.  W.  was  a* member 
of  both  firms  and  the  former  ex- 
isted only  with  reference  to  unfin- 
ished business.  On  previous  occa- 
sions admissions  of  service  of 
papers  in  thiB  action  served  at  the 
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same  office  and  addressed  to  W., 
McL.  &  D.  had  been  signed  with 
the  firm  name  of  W.  &  McL. 
Held,  that  the  omission  to  insert 
in  the  address  the  names  of  all 
the  partners  did  not,  under  the 
circumstances,  invalidate  the  no- 
tice. Id. 

8.  While  strict  practice  must  be 
pursued  to  limit  the  time  to  ap- 
peal, a  mere  inaccuracy  in  the 
notice  of  judgment  which  violates 
no  rule  of  practice  -  and  is  itself 
immaterial  will  not  be  sufficient  to 
avoid  it.  Id. 

4.  Where  numerous  exceptions  ap- 
pear in  a  case,  most  of  which  are 
untenable,  but  some  one  of  them 
may  be  sustained  by  reason  or 
authority,  the  attention  of  the 
court  should  be  specifically  called 
thereto;  it  is  not  sufficient  to  group 
them  all  together  in  the  points  of 
counsel  under  a  single  allegation 
of  error,  without  stating  a  ground 
to  support  any  one.  Nelson  v. 
VU.  Ganisteo.  89 

5.  An  appeal  from  a  judgment  en- 
tered on  a  verdict  must  be  de- 
termined .solely  upon  exceptions 
taken  on  the  trial.  Third  Ave.  It. 
R  Co.  v.  EUing.  98 

6.  An  exception  can  be  taken  only 
to  a  ruling  by  the  trial  court  upon 
a  question  of  law.  Id. 

7.  Where  there  is  no  exception  to 
a  ruling  of  the  court  as  to  the 
sufficiency  of  the  evidence  to  estab- 
lish a  fact  in  issue  and  the  de- 
feated party  desires  to  move  for  a 
new  trial,  he  must  do  so  in  the 
first  instance  before  the  trial  court 
or  at  Special  Term.  (Code  of  Civ. 
Pro.,  §§  999,  1002.)  Id. 

8.  Not  having  done  this,  no  question 
affecting  the  merits  or  the  suffi- 
ciency of  the  evidence  to  support 
the  verdict  mav  be  raised  at  Gen- 
eral Term.  Id. 

9.  An  exception  to  the  admission 
of  evidence  may  only  be  taken 
when  it  is  received  against  the 
parties'  objection.  Id. 

10.  It  is  not  essential  to  the  validity 


of  an  order  of  the  General  Term 
allowing  an  appeal  to  this  court, 
in  the  cases  wherein  an  appeal  is 
not  permitted  except  when  so 
ordered,  that  the  General  Term 
making  the  order  shall  be  com- 
posed of  the  same  judges  who 
constituted  the  General  Term 
which  decided  the  case.  The  only 
restriction  upon  the  power  of  the 
General  Term  to  make  the  order 
is  that  it  shall  be  "made  at  the 
General  Term  which  rendered  the 
determination  or  at  the  next  Gen- 
eral Term  after  judgment  is  en-  . 
tered  thereupon."  (Code  of  Civ. 
Pro.,   §   191,  subd.  2  and  &)     Id. 

11.  In  an  action  brought  by  a  servant, 
after  completion  of  his  term  of 
service,  to  recover  the  stipulated 
price  for  his  services,  which  were, 
among  other  things,  to  take  to  mar- 
ket and  sell  the  produce  of  defend- 
ant's farm,  defendant  alleged  and 
gave  evidence  tending  to  show  that 
plaintiff  had  retained  and  con- 
verted portions  of  the  proceeds  of 
sales  made  by  him.  The  court  re- 
fused to  charge  that  if  plaintiff, 
during  his  term,  kept  back  or  re- 
tained without  defendant's  consent 
any  part  of  the  proceeds  of  sales, 
he  could  not  recover  any  thing, 
but  charged  that  it  was  an  implied 
part  of  plaintiff's  contract  to  pay 
over  all  such  proceeds,  and  if  he 
failed  to  do  so,  he  was  entitled  to 
recover  the  stipulated  wages  less 
such  sums  as  he  had  retained. 
The  jury  rendered  a  verdict  for  the 
full  amount  conceded  to  be  due 
to  him  for  wages.  Held,  this  was, 
in  effect,  a  finding  that  plaintiff 
had  not  appropriated  any  of  the 
moneys  received  by  him  which 
belonged  to  defendant,  and  so  the 
request  to  charge,  and  the  charge 
as  made,  were  of  no  importance, 
and  any  error  therein  could  not 
have  harmed  the  defendant.  Tur- 
ner v.  Kouwerihoven.  115 

12.  Where  an  order  of  General  Term, 
reversing  a  judgment  entered  on 
the  report  of  a  referee,  omits  to 
state  that  the  reversal  was  upon 
the  facts  as  well  as  the  law,  so  far 
as  the  facts  are  concerned,  it  is  for 
this  court,  on  appeal  from  the  order, 
simply  to  determine  if  there  was 
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any  evidence  sufficient  in  law  to 
sustain  the  judgment.  Kane  v. 
Cortesy.  183 

18.  The  provisions  of  the  Code  of 
Civil  Procedure  regulating  the 
method  by  which  a  review  of 
errors  on  a  trial  before  a  surrogate 
may  be  secured,  and  providing  for 
a  loss  of  a  right  of  review  unless 
such  methods  are  regularly  pur- 
sued, furnish  and  limit  the  only 
remedy  against  such  errors.  If  a 
court  of  record  has  inherent 
power  over  its  own  records,  to 
modify,  annul  and  vacate  them 
independent  of  any  special  statu- 
tory authority  (as  to  which  quare), 
it  belongs  exclusively  to  the  court 
whose  records  are  in  question  and 
may  not  be  exercised  for  it  by  an 
appellate  tribunal.    In  jre  Havoiey. 

14.  Within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  1296),  which  declares  that 
"  a  person  aggrieved,  who  is  not  a 
party  "  to  an  action  or  proceeding, 
but  who  is  entitled  to  be  substituted 
in  place  of  a  party,  may  appeal  from 
a  judgment  or  order;  a  person  is  not 
"aggrieved"  unless  the  judgment 
or  order  has  binding  force  against 
hiB  rights,  his  person  or  his  prop- 
erty; the  fact  that  it  may  remotely 
or  contingently  affect  interests 
which  he  represents  does  not  give 
him  a  right  to  appeal.  Ross  v. 
~  248 


15.  A  receiver  appointed  in  supple- 
mentary proceedings  is  not  entitled 
to  be  substituted  as  defendant  in 
place  of  the  judgment  debtor  in 
an  action  brought  by  other  creditors 
against  him.  Id. 

16.  It  seems  that  said  provision  con- 
templates    mainly,   if  not  exclu- 

'  sively ,  cases  where  the  party  to  the 
record  is  merely  a  nominal  one,  and 
the  real  party  in  interest  is  the  one 
aggrieved,  or  where,  since  the  judg- 
ment or  order,  there  has  been  in 
some  way  a  devolution  of  the  en- 
tire interest  upon  some  person  not 
a  party.  Id. 

17.  On  March  7,  1884,  an  attachment 
and  order  of  arrest  were  issued 


herein,  which  were  executed  the 
next  day ;  on  March  19  defendant 
obtained  an  order  to  show  cause 
why  they  should  not  be  vacated, 
the  motion  was  denied,  and  on 
March  28  defendant  appealed  from 
the  order.  On  March  2i  other  cred- 
itors obtained  a  judgment  against 
defendant.  Supplementary  pro- 
ceedings were  instituted  thereon, 
which  resulted  in  the  appointment 
of  D.  as  receiver  of  defendant's 
property  on  June  4  On  Jane  27 
the  appeal  from  the  order  was 
argued.  On  July  12  defendant,with- 
out  the  presence  of  his  attorney, 
offered  judgment  for  the  entire 
amount  claimed,  and  stipulated 
that  an  order  should  be  entered  dis- 
missing the  appeal,  and  on  July  14 
^  an  ex  parte  order  to  that  effect  was 
entered,  the  offer  of  judgment  was 
accepted  and  judgment  was  en- 
tered. Notwithstanding  this  the 
General  Term  affirmed  the  order 
appealed  from.  An  order  of  affirm- 
ance was  entered  by  D.,  and  the 
defendant's  attorney,  who  appealed 
therefrom  in  defendant's  name,  to 
this  court,  and  moved  to  substitute 
D.  as  defendant.  Held,  that  D.  was 
not  entitled  to  appeal  or  to  be  sub- 
stituted. Id. 

18.  In  an  action  upon  a  promissory 
note  damages  for  the  conversion 
by  the  holder  of  property  pledged 
to  him  as  security  for  the  payment 
of  the  note  may  propejrly  be  pleaded 
as  a  counter-claim;  and  the  amount 
thereof  must  be  taken  into  consid- 
eration in  determining  whether  a 
judgment  in  such  action  is  review- 
able in  this  court.  Cass  v.  ffigen- 
botam.  248 

10.  After  the  commencement  of  such 
an  action  defendant  tendered  the 
amount  due  on  the  note  with  costs 
on  condition  that  plaintiff  return 
the  property  pledged,  which  return 
was  demanded  and  refused.  Hdd, 
that  it  was  not  essential  to  the  val- 
idity of  the  tender  to  pay  the 
money  into  court ;  that  defendant 
was  entitled  to  make  the  tender 
conditional,  and  the  refusal  of 
plaintiff  to  surrender  the  property 
pledged  rendered  him  liable  for  a 
conversion;  also  that  defendant  was 
entitled  to  counter-claim  damages 
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for  the  conversion,  although  occur- 
ring after  the  commencement  of  the 
action;  and  that,  if  an  application 
to  the  court  for  leave  to  set  up  the 
tender  as  a  defense  was  necessary , 
as  the  answer  was  received  and 
retained  without  objection,  and 
plaintiff  had  allowed  the  trial  to 
proceed  without  objection,  and  had 
obtained  judgment,  it  was  too  late 
to  insist  on  appeal  that  the  defense 
was  improperly  pleaded  because  no 
leave  was  obtained.  Id. 

20.  Errors  upon  a  criminal  trial  can 
be  made  available  in  this  court 
only  by  exception  duly  taken  on 
the  trial.  This  rule  is  not  changed 
by  the  provision  of  the  Code  of 
Criminal  Procedure  (§  527),  author- 
izing the  Supreme  Court  on  appeal 
in  a  criminal  action  to  grant  a  new 
trial  where  the  judgment  is  against 
evidence  or  law,  although  no  ex- 
ceptions were  taken  on  the  trial. 
People  v.  Guidici.  503 

21.  Where  upon  a  criminal  trial  the 
deposition  of  a  witness  taken  in 
pursuance  of  said  Code  (§§  620- 
683)  on  the  application  of  the  pris- 
oner was  offered  in  evidence  on 
behalf  of  the  people,  and  received 
without  objection  or  exception  on 
the  part  of  the  defendant,  held, 
that  no  question  as  to  its  admissi- 
bility could  be  considered  here.  Id. 

22.  A  general  exception  to  a  portion 
of  a  charge  is  of  no  avail,  unless  all 
of  the  propositions  laid  down 
therein  are  erroneous.  Id 

23.  A  provision  in  a  judgment  in  an 
action  by  a  husband  against  his 
wife  for  a  separation,  awarding  the 
custody  of  minor  children  to  the 
husband,  is  in  the  discretion  of  the 
trial  court,  and  is  not  reviewable 
here.     Waring  v.  Waring.        570 

24.  Resort  may  be  had  to  evidence 
given  on  a  trial  showing  facts  not 
found,  for  the  purpose  of  sustain- 
ing the  decision  of  a  referee,  but 
not  to  reverse  it  where  there  was  no 
request  and  refusal  to  find.  Ever- 
son  v.  City  of  Syracuse.  577 

25.  Where  an  answer  is  uncertain,  by 
reason  of  general  averments,  it  is 
for  the  court  below  to  determine 

Sickbls — Vol.  LV. 


whether  further  information  re- 
quired by  plaintiff  shall  be  given 
by  a  more  specific  answer  or  by  a 
bill  of  particulars,  and  its  deter- 
mination is  not  reviewable  here. 
KeUey  v.  Sargent.  602 

26.  Whether  a  court  shall  modify  or 
change  an  order  already  made  by 
it  is  a  question  addressed  to  its  dis- 
cretion, and  over  its  exercise  an  ap- 
pellate court  has  no  control.  Place 
v.  Eaywwrd.  626 

Question  as  to  amount  of  dam- 
ages not  raised  on  trial  may  not  be 
raised  on  appeal. 

See  Titers  v.  Tuers.  196 

Decisions  of  surrogate  on  ques- 
tions of  fact  not  reviewable  here. 
See  In  re  Valentine.  {Mem.)     607 

When  objection  that  complaint 

does  not  set  up  a  cause  of  action,  which 
was  not  taken  on  the  trial,  may  not  be 
taken  on  appeal. 

See  Harrison  v.  B.  B.  <fe  0.  1.  R. 
R.  Co.    {Mem.)  821 

Where  right  to  damages  on  ac- 
count of  injunction  is  conceded,  and 
there  is  some  evidence  that  all  the  items 
of  damage  allowed  were  sustained,  and 
were  as  much  as  allowed,  order  allow- 
ing damages  not  reviewable. 

See  Lyon  v.  Hersey.    {Mem.)     641 


ASSESSMENT  AND    TAXATION. 

1.  As  the  comptroller's  deed,  on  sale 
of  non-resident  lands  for  taxes,  is 
made  by  statute  (§  65,  chap.  427, 
Laws  of  1855)  presumptive  evi- 
dence of  the  regularity  of  all  pro- 
ceedings necessary  to  authorize 
him  to  make  the  sale  and  give 
the  deed,  the  burden  of  proof  iB 
upon  the  party  questioning  the 
title  of  the  grantee  of  showing 
by  affirmative  evidence  that  in  the 
proceedings  under  which  the  sale 
was  made  some  material  require- 
ment of  the  statute  has  not  been 
complied  with  or  has  been  defect- 
ively performed.    Wood  v.  Knapp. 

2.  A  return  by  a  town  collector  or 
county  treasurer  of  unpaid  taxes 

82 


650 


INDEX. 


on  lands  of  non-residents  is  not 
.evidence  of  the  contents  of  the 
assessment-roll ;  and  so,  is  insuffi- 
cient to  establish  an  alleged  inva- 
lidity in  the  assessment.  Id. 

8.  It  is  not  essential  that  in  the  list  of 
lands  chargeable  with  the  payment 
of  taxes  and  interest  transmitted 
hy  the  comptroller  to  the  county 
treasurer,  it  should  be  stated  that 
the  lands  are  so  charged.  A  state- 
ment in  the  list  that  the  lands  are 
liable  to  be  sold  for  the  taxes 
therein  referred  to  and  that  they 
will  be  sold  for  such  taxes  and 
interest  is  a  sufficient  compliance 
with  the  statute  (§  34).  Id. 

4.  It  was  claimed  that  the  return  of 
the  town  collector  to  the  county 
treasurer  of  unpaid  taxes  for  the 
year  in  question  was  defective,  in 
that  it  did  not  show  the  amount  of 
tax  on  the  land  sold.  To  prove  the 
return  a  paper  purporting  to  be  a 
copy  of  said  return  which  was  ob- 
tained from  the  comptroller  was 
produced  in  evidence  ;  it  was  ac- 
companied by  two  certificates  of 
the  deputy  comptroller,  neither  of 
which  stated  that  the  paper  was  a 
copy  of  the  whole  original,  but  in 
substance  that  it  was  a  correct  copy 
of  all  contained  in  the  original, 
relating  to  the  land  in  question. 
Held,  that  the  evidence  was  insuf- 
ficient. -»• 

5.  A  committee  of  the  estate  of  a 
lunatic  is  not  an  agent  or  trustee 
within  the  meaning  of  the  provis- 
ion of  the  Revised  Statutes  (1  R. 
S.  889,  §  5,  as  amended  by  §  2, 
chap.  176,  Laws  of  1851),  which 
provides  that  every  person  shall 
be  assessed  in  the  town  or  ward 
where  he  resides,  for  "all  per- 
sonal estate  in  his  possession,  or 
under  his  control  as  agent,  trus- 
tee," etc.  People,  ex  rel.,v.C<mrs. 
Taxes,  etc.  215 

6.  Where,  therefore,  S.,  who  resided 
in  the  city  of  New  York,  was  ap- 
pointed committee  of  the  estate  of 
a  lunatic,  who  resided  in  Madison 
county,  and  the  board  of  tax  com- 
missioners of  the  city  assessed  to 
8.  "as  committee,"  etc.,  the  per- 
sonal estate  of   the  lunatic,  held. 


that  the  assessment  was  errone- 
ous, and  was  properly  vacated.  LL 

7.  B  seems  that  the  personalty  should 
have  been  assessed  to  the  lunatic 
at  his  place  of  residence.  21 

8.  Where  lands  of  a  non-resident  of 
the  county  are  occupied  by  a  resi- 
dent of  the  town  wherein  they  are 
situated,  they  must  be  assessed  to 
the  occupant ;  they  may  not  law- 
fully be  assessed  either  to  the 
owner  or  as  non-resident  lands, 
and  such  an  assessment  is  void. 
(1  R.  S.  889,  §§  2,  3,  as  amended 
by  chap.  176,  Laws  of  1851,  and 
by  chap.  152,  Laws  of  1878.) 
Stewart  v.  Orysler.  378 

9.  By  the  charter  of  the  city  of  Syra- 
cuse (Chap.  500,  Laws  of  1868),  it 
is  provided  that  the  assessors  shall 
perform  all  the  duties  and  possess 
all  the  powers  of  assessors  in  the 
different  towns  of  the  State.  By 
the  act  in  reference  to  the  assess- 
ment and  collection  of  taxes  in  the 
county  of  Onondaga  (§  10,  chap. 
858,  Laws  of  1867),  the  county 
treasurer's  deed  for  land  sold  for 
unpaid  taxes  is  made  presumptive 
evidence  that  all  proceedings  prior 
to  the  Bale  were  regular.  Lands  of 
plaintiff  in  said  city  were  valued 
against  him  by  name  and  as  owner, 
in  that  part  of  an  assessment-roll 
devoted  to  non-resident  lands. 
Plaintiff  was  a  non-resident  of  the 
county,  and  the  lands  were  oc- 
cupied by  a  resident  of  the  city. 
The  lands  were  sold  by  the  county 
treasurer  for  non-payment  of  the 
tax,  and  a  deed  thereof  executed 
by  him  to  defendants,  the  pur- 
chasers, which  deed  was  duly  re- 
corded. In  an  action  to  set  aside 
the  deed  as  a  cloud  on  plaintiff's 
title,  held,  that  the  assessment  and 
sale  were  illegal  and  void,  and  the 
deed  invalid ;  but  that,  as  the  deed 
was  prima  facie  evidence  of  the 
regularity  of  the  proceedings,  the 
action  was  maintainable  ;  also  that 
it  was  no  defense  that  the  time  of 
redemption  had  not  expired,  and 
plaintiff  might  have  redeemed,  or 
that  under  the  general  act  (Chap. 
427,  Laws  of  1855),  notice  to  the 
occupant  to  redeem,  and  the  record 
of  the  official  certificate  of  non-re- 
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demptton  are  essential  to  the  valid- 
ity of  the  deed  ;  that  she  was  not 
bound  to  redeem  from  a  void 
assessment,  and  conceding  the 
.  general  act  to  be  applicable  in 
Onondaga  county,  still  as  the 
burden  was  imposed  upon  the 
owner  of  showing  the  invalidity 
of  the  deed  there  was  a  cloud  upon 
his  title.  Id. 

10.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  898,  §  2)  authoriz- 
ing a  tax  collector  to  levy  an  un- 
paid tax  "by  distress  and  sale  of 
the  goods  and  chattels  of  the 
person  who  ought  to  pay  the  same, 
or  of  any  goods  or  chattels  in  his 
possession,  refers  to  actual,  physi- 
cal, and  not  merely  legal  or  con- 
structive possession,  and  an  actual 
possession  by  the  consent  of  the 
owner,  although  unaccompanied 
by  any  ownership  in  the  possessor, 
is  a  possession  within  the  meaning 
of  the  statute.    Herat*  v.  Porter. 

403 

11.  The  said  provision  is  not  in  con- 
flict with  the  provision  of  the  State 
Constitution  (Art.  1,  §  6),  declaring 
that  no  person  shall  be  deprived 
of  property  "  without  due  process 
of  law  "  and  prohibiting  the  taking 
of  private  property  "  for  public  use 
without  just  compensation."      Id. 

12.  Accordingly  held,  where  personal 
property  which  had  been  mort- 
gaged and  which,  after  default  in 
payment  of  the  debt  secured, 
remained  in  the  possession  of  the 
mortgagor,  he  using  it  the  same  as 
before,  was,  while  so  in  hisjposses- 
sion,  seized  and  sold  by  a  collector 
by  virtue  of  a  tax  warrant  duly 
issued  for  the  collection  of  a  tax 
against  him,  that  the  purchaser 
acquired  a  good  title.  Id. 

18.  Certain  lands  in  the  city  of 
Brooklyn  were  sold  for  unpaid 
taxes;  the  purchaser  executed  to 
W.  an  instrument  purporting  to 
be  an  assignment  of  the  certificates 
of  sale,  but  did  not  deliver  to  him 
the  certificates;  these  he  had  pre- 
viously assigned  and  delivered  to 
relator.  The  lands  were  redeemed 
as  provided  for  by  the  city  char- 
ter (Chap.  868,  Laws  of  1873)  by 


payment  to  the  registrar  of  arrears 
of  the  amount  bid,  with  interest. 
The  then  registrar  of  arrears,  de- 
fendant's predecessor  in  office, 
upon  application  of  W.,  who  rep- 
resented that  the  certificates  had 
been  lost,  and  upon  his  giving  a 
bond  indemnifying  the  city  from 
loss,  gave  to  him  a  check  on  the 
treasurer  for  the  amount  received. 
Thereafter  the  relator  presented 
to  defendant  the  original  certifi- 
cates of  sale  with  the  assignment, 
and  demanded  payment  of  the 
amount  received  on  redemption, 
which  was  refused.  In  proceed- 
ings by  mandamus  to  compel  such 
payment,  held  that,  assuming  that 
the  payment  to  W.  was  irregular 
and  without  authority,  yet,  under 
the  scheme  of  the  charter,  and  as 
the  fund  applicable  to  the  payment 
was  exhausted,  it  was  not  within 
the  power  of  the  registrar  of  ar- 
rears, or  the  other  administrative 
officers,  to  pay  the  amount  claimed. 
People,  ex  rd.  v,  (TKeefe.       672 

14.  Under  said  charter  (§  8,  tit.  8,) 
moneys  paid  to  the  registrar  of 
taxes  on  redemption  of  lands  sold 
for  taxes  constitute  a  trust  fund 
for  the  benefit  of  holders  of  tax 
certificates,  of  which  each  holder 
is  entitled  to  a  definite  share,  and 
the  shares  of  other  holders  may 
not  be  taken  to  make  good  his 
share  in  case  it  has  been  paid  over 
to  one  not  entitled  to  it;  and  where, 
by  the  act  of  the  predecessor  of  a 
registrar,  the  portion  of  such  fund 
applicable  to  the  payment  of  a 
share  has  been  exhausted,  whether 
rightfully  or  wrongfully,  the  reg- 
istrar is  justified  in  refusing  pay- 
ment. Id. 

15.  It  seems  that  in  such  case  if  the 
share  has  been  paid  out  wrongfully 
the  remedy  of  the  person  entitled 
thereto  is  by  action.  Id. 

16.  In  order  to  make  a  municipal 
corporation  liable  for  an  unlawful 
levy  and  sale  of  property  to  pay  a 
tax,  it  must  be  made  to  appear 
that  the  acts  of  the  collector  were 
authorized  by  the  corporation,  or 
were  subsequently  ratified  by  it  in 
such  a  manner  as  to  make  it  liable 
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therefor  db  initio.   Shereon  v.  Otiy 
of  Syracuse.  ,  577 

17.  A  tax-roll  and  two  warrants,  one 
issued  by  the  proper  officer  of  the 
city  of  S.  (defendant),  the  other  by 
the  board  of  supervisors  of  the 
county,  were  delivered  to  a  con- 
stable duly  authorized  to  collect 
the  city,  county  and  local  assess- 
ments. The  warrants  directed  the 
constable  to  collect  from  persons 
named  in  the  schedule  annexed 
and  in  the  assessment  and  tax-roll 
the  sums  opposite  their  names, 
being  the  amounts  assessed  to 
them.  In  the  schedule  and  assess- 
ment-roll the  name  of  plaintiff  did 
not  appear,  but  to  collect  a  tax 
which  did  appear  thereon  assessed 
to  other  persons,  plaintiffs  prop- 
erty was  levied  upon  and  Bold. 
The  check  given  by  the  purchaser 
was  paid  into  the  city  treasury  by 
the  constable.  Held,  that  an  action 
for  an  unlawful  conversion  of  the 
property  was  not  maintainable 
against  the  city;  that  the  city  was 
not  bound  by  the  tortious  acts  of 
the  officer  outside  of  the  directions 
given  in  the  warrants;  that  the  re- 
ceipt of  the  proceeds  of  sale,  in  the 
absence  of  notice  that  the  collec- 
tion had  not  been  made  from  the 
proper  person,  was  not  a  ratifica- 
tion of  the  unlawful  acts  of  the 
officer;  nor  was  a  resolution  of  the 
common  council  agreeing  to  save 
the  constable  harmless  in  collect- 
ing the  tax,  in  case  he  proceed  in 
such  collection  according  to  law, 
an  authorization  or  adoption  of  any 
illegal  or  tortious  act  committed 
by  him.  Id. 

18.  Also  held,  that  a  refusal  of  the 
mayor  of  the  city  to  pay  on  demand 
of  the  plaintiff  the  value  of  the 
property  seized  and  sold  was  not  a 
ratification.  Id. 

19.  The  legislature  has  power  to  de- 
termine the  amount  of  a  tax  for  a 
local  improvement,  and  the  prop- 
erty to  be  assessed  therefor ;  and 
its  action  in  these  respects  is  con- 
clusive. It  may  also  impose  one 
portion  of  the  cost  upon  one  desig- 
nated district  and  the  balance  upon 
another.  Spencer'  v.  Merchant.  585 


20.  Where,  therefore,  after  an  ams- 
ment  for  a  local  Improvement  had 
been  adjudged  invalid,  because  of 
the  unconstitutionality  of  the  act 
under  which  it  was  made  (Chip. 
217,  Laws  of  1869 ;  as  amended  by 
chap.  619,  Laws  of  1870),  the  leg- 
islature, by  statute  (Chap.  689, 
Laws  of  1881)  fixed  the  amount  of 
the  cost  and  expenses  remaining 
unpaid  by  reason  of  the  cancella- 
tion of  the  original  assessment  not 
paid,  and  directed  the  same  to  be 
apportioned  among  and  levied 
upon  the  several  parcels  of  lands 
originally  assessed,  the  assess- 
ments against  which  had  been  so 
canceled,  and  directed  due  notice 
to  be  given  to  the  land-ownera  of 
the  time  and  place  of  making  the 
apportionment.  Held,  that  the  act 
was  constitutional  ;  that  the  land- 
owners  were  not  entitled  to  a  hear- 
ing as  to  the  aggregate  to  be  col- 
lected, as  the  legislature  had  de- 
termined this  and  its  determination 
could  not  be  reviewed  or  changed; 
and  that  the  hearing  provided  for 
was  all  to  which  they  were  entitled. 

Id. 

21.  It  is  not  a  controlling  fact  in  the 
assessment  of  the  capital  stock  of 
a  corporation  that  the  whole  cap- 
ital was  originally  invested  in  real 
estate;  it  is  the  duty  of  the  asses- 
sors to  ascertain  the  present  value 
of  the  stock,  and  from  this  to  de- 
duct "  the  assessed  value  of  the 
real  estate  "  (§  3,  chap.  456,  Lawa 
of  1867),  and  such  other  items  as 
are  specified.  People,  ex  reL  v.  As- 
ten.  507 

22.  While  the  indebtedness  of  the 
corporation  is  a  proper  subject  for 
consideration  in  estimating  the 
value  of  the  stock,  there  is  no  au- 
thority for  its  deduction  from  the 
value  after  an  estimate  of  the  same 
has  been  made.  & 


ASSIGNMENT. 

1.  A  policy  of  insurance  for  the  bene- 
fit of  a  wife  upon  the  life  of  her 
husband  is  not  assignable  except 
in  the  cases  where  assignments  are 
authorized  by  statute,  andean  as- 
signment thereof  by  her  caninot  be 
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compelled  by  a  decree  of  the  court, 
nor  can  the  avails  thereof  be  ap- 
propriated in  advance  by  operation 
of  law  to  the  payment  of  debts,  or 
subjected  to  the  lien  of  creditors 
either  of  herself  or  her  husband. 
Baron  v.  Brawnier.  872 

2.  Upon  assignment  of  certain  bonds, 
and  of  a  mortgage  given  as  secu- 
rity therefor,  the  mortgagees  guar- 
anteed payment  In  consideration 
of  the  discontinuance  of  an  action 
upon  one  of  the  bonds  which  was 
executed  by  R.,  and  of  other  con- 
siderations, one  E.  executed  to  the 
assignee  a  mortgage  upon  his 
lands  as  additionalsecurity.  Upon 
foreclosure  of  the  original  mort- 
gage a  deficiency  arose,  which 
the  guarantors  paid  upon  as- 
signment of  the  second  mort- 
gage. In  an  action  to  foreclose 
the  second  mortgage,  defendant 
W.,  who  was  the  owner  of  the 
equity  of  redemption,  defended  on 
the  ground  that  as  to  him  the 
guarantors  as  well  as  the  obligors 
were  the  principals  for  whose  lia- 
bilities his  lands  were  security,and 
the  former  having  simply  dis- 
charged their  own  obligation,  the 
security  was  released.  Held  un- 
tenable ;  that  such  security  was 
an  independent  one  having  no  ref- 
erence to  the  obligation  of  the 
guarantors ;  that  the  latter,  upon 
payment  of  the  deficiency,  were 
entitled  to  be  subrogated  to  the 
security,  and  had  a  legal  right  to 
enforce  the  same.  Ravens  v. 
Willis.  482 


ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

An  insurance  company  transferred  to 
a  trust  company,  as  security  for 
its  policy-holders,  certain  bonds  and 
mortgages,  "and  all  moneys  due 
and  to  grow  due  thereon  for  prin- 
cipal," reserving  to  itself  the  right 
to  collect  and  receive  the  interest. 
The  assignment  provided  for  a 
foreclosure  of  the  mortgages,  and 
in  case  of  payment  or  collection 
of  any  part  of  the  principal,  the 
same  was  to  be  held  by  the  as- 
signee for  the  purpose  of  the 
trust.      The   insurance    company 


thereafter  executed  a  general  as- 
signment to  R.  for  the  benefit  of 
its  creditors,  and  at  his  request 
the  mortgages  were  foreclosed. 
The  sums  realized  from  the  sales 
to  be  applied  on  the  mortgagee 
were  in  each  case  less  than  the 
amount  of  interest  due.  In  an  ac- 
tion to  determine,  among  other 
things,  as  to  whether  the  trust 
company  or  R.  was  entitled  to  the 
proceeds  of  the  sales,  held,  in  the 
absence  uof  evidence  that  there 
were  no  policy-holders  to  be  pro- 
tected, the  trust  companywas  enti- 
tled thereto ;  that  the  rule  applica- 
ble as  between  debtor  and  creditor 
that  payments  are  to  be  applied 
first  to  the  extinguishment  of  in- 
terest had  no  application  in  such  a 
case.  FuUsrtonv.Nat.B.  dkT.Ins. 
Co.  76 

ATTORNEY. 

Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  288,  §  71), 
and  it  teems  under  the  provisions 
of  the  Code  of  Civil  Procedure 
(§  73),  prohibiting  an  attorney 
from  buying  directly  or  indirectly, 
or  being  interested  in  the  purchase 
of  a  thing  in.  action  "with  the 
intent  and  for  the  purpose  of 
bringing  an  action  thereon,"  when 
the  purpose  of  such  purchase  is 
to  bring  an  action,  and  is  induced 
by  the  procurement  of  an  attor- 
ney, it  comes  within  the  act, 
whether  the  transfer  be  taken  in 
his  name  or  that  of  another  per- 
son, and  no  cause  of  action  can 
arise  out  of  a  transfer  thus  pro- 
hibited. Browning  v.  Marvin.  144 

A  collecting  agent  is  responsible 

for  negligence  of  an  attorney  em- 
ployed by  him. 

See  Weyerhauser  v.  Dun.  150 


BANKS  AND  BANKING. 

1.  Where  a  firm  of  commission  mer- 
chants, which  was  insolvent,  for 
the  purpose  of  protecting  its  prin- 
cipals, opened  a  bank  account  in 
the  name  of  the  firm,  with  the 
word  "agent"  added,  the  bank 
having  knowledge  of  such  pur- 
pose, and  deposited  to  the  credit 
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of  that  account  the  proceeds  of 
sales  of  goods  of  a  principal,  and 
upon  settlement  gave  to  him  a 
check  for  the  balance  belonging  to 
him,  field,  that  the  bank  had  no 
right  to  charge  against  the  account 
an  individual  debt  of  the  firm,  even 
with  its  consent.  Baker  v.  N.  Y. 
Nat,  Ex.  Bk.  31 

2.  Also  held,  that  the  right  of  the 
principal  was  not  affected  by  the 
fact  that  the  agents  used  the  spe- 
cific proceeds  of  the  sales  and  de- 
posited other  moneys  to  make  up 
the  amount  so  used  ;  that  such 
deposits,  being  substituted  for 
the  original  proceeds,  became  im- 
pressed with  the  trust,  and  subject 
to  the  same  equities.  Id. 

8.  Also  held,  it  was  immaterial  that 
the  proceeds  of  sales  of  goods  be- 
longing to  other  principals  were 
deposited  in  the  same  account  ; 
that,  in  the  absence  of  proof  to  the 
contrary,  the  presumption  was  that 
the  fund  was  adequate  to  protect 
all  interests,  and  the  check  ope- 
rated as  a  setting  apart  of  so  much 
to  satisfy  the  claim  of  the  prin- 
cipal to  whom  it  was  delivered.  Id. 

4.  A  bank  may  only  pay  out  the  funds 
of  a  depositor  in  the  usual  course 
of  business  and  in  conformity  to 
his  directions  ;  it  is  not  entitled  to 
charge  to  him  any  payments,  ex- 
cept those  made  at  the  time  when, 
to  the  person  to  whom,  and  for  the 
amount  authorized  by  him,  and 
where  a  check  properly  drawn 
by  the  customer  nas  been  subse- 
quently altered  in  a  material  point 
without  his  consent,  even  if  done 
so  skillfully  as  to  defy  detection  on 
examination,  the  bank  iB  respon- 
sible for  an  omission  to  discover 
the  original  terms  and  conditions 
thereof.  Crawford  v.  Went  Side 
Bk.  50 

5.  The  question  of  negligence  can- 
not arise  unless  the  depositor  has, 
in  drawing  the  check,  left  blanks 
unfilled,  or  by  some  affirmative  act 
of  negligence  has  facilitated  the 
commission  of  a  fraud  by  some  one 
into  whose  hands  the  check  has 
come.  Id. 


6.  It  Menu,  however,  that  this  re- 
sponsibility is  confined  to  the  de- 
positor alone  ;  as  to  other  persons 
through  whose  hands  an  altered 
check  passes  the  bank  is  only  re- 
sponsible for  the  genuineness  of 
the  drawer's  signature.  Id. 


BANKRUPTCY. 

1.  The  bankruptcy  of  one  member 
of  a  firm  only  works  a  dissolution 
of  the  partnership  to  the  extent  of 
disabling  it  from  entering  into  new 
engagements  or  assuming  new  ob- 
ligations, except  such  as  are  re- 
quired to  complete  its  unfinished 
business  and  to  wind  up  its  affaire. 
King  v.  Leighton.  386 

2.  It  is  the  duty  of  the  solvent 
members  to  take  possession  of  the 
firm  assets,  perform  its  contracts, 
extinguish  its  liabilities  and  close 
up  its  business,  and  it  is  the  right 
of  the  representatives  of  the  bank- 
rupt partner,  unless  there  are  pecu- 
liar circumstances  exempting  the 
particular  case  In  equity  from  the 
general  rule,  to  have  an  account- 
ing, not  only  with  respect  to  the 
completed  business  of  the  firm, 
but  also  as  to  the  profits  of  all 
business  unfinished  at  the  dissolu- 
tion, but  completed  afterward,  and, 
at  their  option,  to  such  as  may  be 
realized  from  new  business  entered 
into  and  carried  on  with  the  assets 
of  the  firm.  Id. 

3.  In  an  action  for  an  accounting  be- 
tween former  partners  it  appeared 
that  the  parties  entered  into  a  part- 
nership for  the  purpose  of  building 
bridges;  by  the  partnership  agree- 
ment plaintiff  was  to  furnish  shop 
room,  power  and  machinery  as  his 
share  of  the  capital,  defendant  to 
give  his  personal  attention  to  the 
business,  to  have  the  direction  and 
control  thereof,  and  to  furnish  any 
additional  capital.  Plaintiff  be- 
came bankrupt,  defendant  there- 
after continued  the  business,  finish- 
ing the  contracts  then  on  hand,  and 
making  new  ones.  After  plaintiff's 
bankruptcy  the  parties  agreed  that 
defendant  should  pay,  and  he  was 
charged  rent  by  plaintiff's  assignee 
in  bankruptcy  for  the  use  of  the 
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building,  power  and  machinery. 
After  the  partnership  contracts 
were  substantially  completed,  de- 
fendant agreed  to  pay  and  was 
charged  an  increased  rent.  The 
referee  allowed  plaintiff  his  share 
of  the  profits  on  the  incompleted 
contracts.  The  judgment  was  re- 
versed by  the  General  Term,  on  the 
ground  that  the  collection  of  rent 
indicated  an  intent  to  waive  any 
interest  in  said  profits.  Held 
untenable ;  that  it  was  not  a  neces- 
sary or  legitimate  deduction  from 
the  facts  that  the  acceptance  of 
rent  operated  as  a  release  of  plain- 
tiff's interest,  or  showed  an  intent 
to  waive  his  claim  to  the  prospec- 
tive profits.  Id. 


BASTARDY. 

1.  Defendant  M.  having  been  arrested 
as  the  reputed  father  of  a  bastard 
child,  and  the  hearing  having*  been 
adjourned  at  his  request,  gave  a 
bond  with  the  other  defendants 
as  sureties,  conditioned  that  he 
would  personally  appear  before 
the  justices  on  the  adjourned  day 
and  "  not  depart  therefrom  with- 
out leave  of  such  justices."  On 
the  adjourned  day  M.  appeared  and 
the  hearing  began,  but  was  not 
completed;  at  the  request  of  coun- 
sel on  both  sides  it  was  adjourned 
to  a  day  named.  On  that  day  M. 
did  not  appear.  In  an  action  upon 
the  bond,  held,  that  his  non-appear- 
ance was  a  breach  01  the  condi- 
tion and  defendants  were  liable. 
People,  ex  rel.  v.  MMham.         273 

2.  It  seems  that  the  meaning  and 
effect  of  the  bond  would  have  been 
the«ame  if  it  had  been  simply  con- 
ditioned as  prescribed  by  the 
statute  authorizing  the  taking  of 
a  bond  in  such  case  (1  R.  S.  644, 
§  12),  i.  e.,  had  the  words  "and 
not  depart  therefrom  without  leave 
of  such  justices"  been  omitted; 
that  the  object  of  the  statute  is  not 
simply  to  secure  the  attendance 
of  defendant  at  the  adjourned  day, 
but  during  the  trial  until  the 
termination  thereof.  Id. 

8.  It  seems  also  that  a  different  rule 
might    apply  where  an   adjourn- 


ment is  granted  before  the  com- 
mencement of  the  proceedings.  Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  Plaintiff  on  April  20th,  intending 
to  be  absent  from  his  place  of 
business  for  a  few  days,  drew  his 
check  on  defendant,  dated  April 
22d,  payable  to  M.,  his  clerk, 
which  he  left  in  charge  of  M., 
with  directions  to  draw  the  money 
on  the  22d,  in  case  he  did  not  re- 
turn before  noon  of  that  day,  and 
deliver  the  same  to  his  foreman, 
to  be  used  in  paying  his  employes. 
M.  having  altered  the  date  of  the 
check  to  the  21st,  on  that  day 
drew  the  money  thereon  and  ab- 
sconded. Plaintiff  did  not  return 
until  after  the  time  appointed. 
In  an  action  to  recover  an  alleged 
balance  on  deposit,  held,  that  de- 
fendant was  not  entitled  to  charge 
to  plaintiff's  account  the  amount 
of  the  check;  that  the  check 
never  became  a  valid  instrument 
for  any  purpose,  as  before  it  had 
any  inception  it  was  vitiated  by  a 
fraudulent  alteration,  and  there 
being  no  original  legal  liability, 
the  transfer  of  the  check  conveyed 
no  right  whatsoever  as  against 
plaintiff.  Crawford  v.  West  Bide 
Bk.  60 

2.  A  bank  may  only  pay  out  the 
funds  of  a  depositor  in  the  usual 
course  of  business  and  in  conform- 
ity to  his  directions;  it  is  not  en- 
titled to  charge  to  him  any  pay- 
ments, except  those  made  at  the 
time  when,  to  the  person  to  whom, 
and  for  the  amount  authorized  by 
him,  and  where  a  check  properly 
drawn  by  the  customer  has  been 
subsequently  altered  in  a  material 
point  without  his  consent,  even  if 
done  so  skillfully  as  to  defy  de- 
tection on  examination,  the  bank 
is  responsible  for  an  omission  to 
discover  the  original  terms  and 
conditions  thereof.  Id. 

3.  The  question  of  negligence  cannot 
arise  unless  the  depositor  has,  in 
drawing  the  check,  left  blanks  un- 
filled, or  by  some  affirmative  act  of 
negligence  has  facilitated  the  com- 
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mission  of  a  fraud  by  some  one 
into  whose  hands  the  check  has 
come.  Id. 

4.  It  seems,  however,  that  this  re- 
sponsibility is  confined  to  the  de- 
positor alone;  as  to  other  persons 
through  whose  hands  an  altered 
check  passes  the  bank  is  only  re- 
sponsible for  the  genuineness  of 
the  drawer's  signature.  Id. 

5.  Plaintiff  on  April  20th,  intending 
to  be  absent  from  his  place  of  bus- 
iness for  a  few  days,  drew  his 
check  on  defendant,  dated  April 
22d,  payable  to  M.,  his  clerk,  which 
he  left  in  charge  of  M.,  with  di- 
rections to  draw  the  money  on  the 
22d,  in  case  he  did  not  return  be- 
fore noon  of  that  day,  and  deliver 
the  same  to  his  foreman,  to  be  used 
in  paying  his  employes.  M.  hav- 
ing altered  the  date  of  the  check  to 
the  21st,  on  that  day  drew  the 
money  thereon  and  absconded. 
Plaintiff  did  not  return  until  after 
the  time  appointed.  In  an  action 
to  recover  an  alleged  balance  on 
deposit,  held,  that  defendant  was 
not  entitled  to  charge  to  plaintiff's 
account  the  amount  of  the  check; 
that  the  check  never  became  a 
valid  instrument  for  any  purpose, 
as  before  it  had  any  inception  it 
was  vitiated  by  a  fraudulent  alter- 
ation, and  there  being  no  original 
legal  liability,  the  transfer  of  the 
check  conveyed  no  right  whatso- 
ever as  against  plaintiff.  Id. 

6.  One  who  signs  or  indorses  a  note 
in  blank,  to  be  used  as  a  security, 
authorizes  the  person  to  whom  it 
Is  delivered  to  fill  the  blanks  in 
respects  essential  to  the  complete- 
ness of  the  note  as  such;  but,  in 
the  absence  of  express  authority 
or  consent,  no  authority  can  be 
Implied  from  the  delivery,  to  insert 
a  special  agreement  not  so  essen- 
tial.    Weyerhauser  v.  Dun.       150 

7.  Where,  therefore,  in  a  note, 
which  was  indorsed  for  the  ac- 
commodation of  the  maker,  blanks 
were  left  for  the  date,  the  time  the 
note  was  to  run,  the  payee  and  the 
principal  sum,  held,  that  while 
the  maker  had  authority  to  fill 
these    blanks,    the     indorsement 


conferred  no  authority  to  write  in 
the  note  an  agreement  that  after 
maturity  it  should  draw  a  special 
rate  of  interest,  greater  than  the 
regular  rate,  although  the  law  of 
the  State  where  the  note  was  made 
permits  special  agreements  to  be 
made  for  the  rate  specified.       id. 

8.  Also  held,  where  a  note  so  filled 
in  was  delivered  by  the  maker  in 
renewal  of  another  note,  and  re- 
ceived by  a  collecting  agent,  au- 
thorized by  the  owner  of  the  old 
note  to  renew  it,  that  such  author- 
ity did  not  justify  the  agent  in  the 
acceptance  of  the  new  and  the 
surrender  of  the  old  note.         Id. 

9.  An  absolute  authority  to  draw  is 
equivalent  to  an  unconditional 
promise  to  pav  a  bill  of  exchange ; 
and  the  authority  need  not  be 
phrased  in  the  precise  and  formal 
language  of  a  legal  document. 
Bum  v.  Renault.  256 

10.  In  an  action  upon  certain  bills  of 
exchange  drawn  upon  defendants 
at  New  York  by  the  firm  of  Van 
A  &  Co,  of  Havana,  and  sold  by 
the  drawers  to  plaintiffs,  the  lat- 
ter were  allowed  to  prove,  under 
objection  and  exception,  in  sub- 
stance, that  prior  to  the  drawing 
of  the  bills  in  question,  defend- 
ants had  agreed  with  Van  A.  & 
Co.  to  accept  their  drafts  at  sixty 
days,  to  be  covered  at  maturity 
by  renewing  the  drafts,  the  whole 
amount  of  credit  to  be  paid  dur- 
ing the  next  season  ;  certain  of 
these  drafts,  which  defendants 
had  accepted  to  the  amount  of 
$37,000,  being  about  to  mature, 
Van  A.  &  Co.  wrote  to  defendants, 
in  substance,  that  they  would  be 
unable  to  settle  their  debt  during 
that  season,  and  asked  to  have 
their  drafts  and  remittances  con- 
tinued as  before  until  the  next 
crop.  The  method  of  procedure 
agreed  upon  and  practiced  for  re- 
newal was  for  Van  A.  &  Co.,  be- 
fore the  maturity  of  a  draft,  to 
draw  on  defendants  at  sixty  days, 
sell  the  draft  and  remit  the  pro- 
ceeds to  take  up  the  draft  matur- 
ing. To  this  letter  defendants 
replied,  postponing  an  answer  as 
to  the  credit  requested  until  the 
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return  of  an  absent  partner,  add- 
ing: "  In  the  meantime  we  rely 
upon  the  renewal  of  the  $37,000." 
Van  A.  &  Co.  drew  upon  defend- 
ant* for  $15,000,  sold  the  draft, 
and  remitted  the  proceeds.  De- 
fendants cabled  :  "  Why  only 
$13,000  :  must  send  $22,000  first 
steamer."  Van  A.  &  Co.  there- 
upon drew  for  the  latter  amount, 
and  sold  the  drafts,  which  were 
the  ones  in  suit,  to  plaintiff,  de- 
fendants' letter  having  been 
shown  to  him,  and  he  purchasing 
in  reliance  thereon.  The  proceeds 
were  remitted  to  and  received  by 
defendants.  Held,  that  the  evi- 
dence was  properly  received  ;  that 
the  letter  read  in  the  light  of  the 
surrounding  circumstances  was 
explicit,  and  plainly  authorized 
the  drawing  of  the  drafts,  and 
that  defendants  were  liable 
thereon.  '  Id. 

11.  No  cause  of  action  arises  against 
an  indorser  of  a  promissory  note 
payable  upon  demand,  with  inter- 
est, until  after  actual  demand, 
and  until  such  demand  the  statute 
of  limitations  does  not  begin  to 
run  as  against  the  indorser.  Shutts 
v.  Fingar.  639 

12.  In  order  to  hold  the  indorser 
however,  it  must  appear  that  a  de- 
mand was  made  of  the  maker,  or 
if  more  than  one,  and  the  note  is 
not  a  partnership  one,  of  each  of 
the  makers,  upon  a  subsisting 
obligation;  so  that  the  holder  upon 
payment  by  the  indorser  may  de- 
liver to  him  the  note  unimpaired 
by  any  act  or  omission  on  his  part 
subsequent  to  the  contract  of  in- 
dorsement. Id. 

18.  Where,  therefore,  the  holder 
omits  to  make  a  demand  until  the 
liability  of  the  maker,  or  one  of 
several  makers,  has  been  dis- 
charged by  the  running  of  the 
statute,  the  indorser  is  thereby 
discharged .  Id. 


BILL  OF  LADING. 

L  Plaintiff,  a  common  carrier,  re- 
ceived at  Chicago  certain  merchan- 
dise to  be  transported  to  Antwerp  ; 
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it  issued  to  the  shippers  through 
bills  of  lading,  which  stated  that 
the  goods  were  to  be  transported  to 
New  York  and  there  delivered  on 
board  defendant's  steamship  F.  for 
transportation  to  the  place  of  desti- 
nation; the  inland  freight  to  New 
York  and  the  ocean  freight  from 
thence  to  Antwerp  were  separately 
stated.  The  goods  were  delivered 
on  board  the  F.,  plaintiff  taking  the 
captain's  receipt  therefor.  Defend- 
ants had  chartered  the  steamer 
to  the  firm  of  D.  &  R.,  but  they 
were  notified  that  plaintiff  would 
not  deal  with  that  firm,  and  the 
captain  promised,  in  accordance 
with  custom,  to  give  his  draft  for 
the  inland  freight  before  sailing. 
Ue  did  not  do  this  and  issued  no 
bills  of  freight  for  this  part  of  the 
cargo.  The  goods  were  transported 
to  Antwerp  and  defendants  col- 
lected the  entire  freight.  Before 
they  made  any  remittances  on  ac- 
count of  the  freight  they  were  no- 
tified of  plaintiff's  claim  and  for- 
bidden to  pay  any  of  the  inland 
freight  to  D.  k  R. ;  they,  however, 
accounted  to  said  firm  therefor.  In 
an  action  to  recover  the  inland 
freight,  held,  it  was  to  be  pre- 
sumed that  the  captain  saw  before 
sailing  the  bills  of  lading  issued  by 
plaintiff,  and  as  defendants  in  no 
manner  repudiated  plaintiffs  au- 
thority to  act  for  them  or  declined 
the  shipment,  and  as  they  collected 
the  freight,  not  upon  any  order  or 
authority  of  D.  &  R.,  but  under 
said  bills  of  lading,  they  thereby 
ratified  and  adopted  the  same  and 
were  liable.  Fargo  v.  MUburn.   94 

.  Where  goods  have  actually  been 
shipped  under  an  oral  contract,  the 
subsequent  receipt  of  a  bill  of  lad- 
ing and  neglect  of  the  shipper  to 
point  out  errors  therein  does  not 
preclude  him  from  showing  the 
oral  contract.  Ouillaums  v.  GenH 
Tr.  Go.  491 


BILL  OF  PARTICULARS. 

1.  A  defendant  may  be  required  to 
serve  a  bill  of  particulars  as  to 
matter  set  forth  in  his  answer, 
which  is  effectual  only  as  a  defense, 
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as  well  ait  to  matter  set  np  as  a 
counter-claim.     KeUey  v.  Sargent. 

602 

2.  Where  the  matter  is  left  uncertain 
by  reason  of  general  averments,  it 
is  for  the  court  below  to  determine 
whether  further  information  re- 
quired by  plaintiff  shall  be  given 
by  a  more  specific  answer  or  by  a 
bill  of  particulars,  and  Its  determi- 
nation is  not  reviewable  here.     Id. 


BILL  (OF  PEACE). 

The  complaint  herein  alleged,  among 
other  things,  and  it  appeared  that 
plaintiff  was  the  owner  of  a  hotel 
upon  his  premises  adjoining  the 
ocean,  resorted  to  by  visitors  for 
Burf-bathim;  and  sea  air,  which  re- 
quired undisputed  control  of  the 
beach  in  question,  and  prevented 
the  exclusion  of  intruders  by  any 
substantial  barriers;  the  beach  he 
had  leased  to  tenants,  who  main- 
tained  bathing-houses  thereon. 
Defendants,  claiming  a  right  to 
possession  of  the  beach  under  an 
alleged  title  in  another,  had  made- 
repeated  efforts  to  take  possession 
thereof,  and  threatened  to  oust 
plaintiff  and  his  tenants,  thus  im- 
pairing the  rental  value  of  the 
property  and  occasioning  serious 
damage ;  that  defendants  were  not 
of  sufficient  pecuniary  responsi- 
bility to  respond  jn  damages.  Held, 
that  a  case  was  established  author- 
izing the  intervention  of  a  court  of 
equity  to  quiet  the  title  and  to  re. 
strain  defendants  from  interfering 
with  plaintiff's  possession.  Mulry 
v.  Norton.  424 


BOND. 

1.  Where  an  executor  is  empowered 
and  directed  by  the  will  to  sell  real 
estate,  until  a  default  established 
before  the  surrogate,  an  action  to 
recover  damages  resulting  from 
negligence  or  bad  faith  in  omitting 
to  perform  this  duty  may  not  be 
maintained  against  the  sureties 
upon  a  bond  given  by  the  execu- 
tor or  trustee.     Haight  v.  Brisbin. 

219 

2.  The  provision  of  the  Code  of  Civil 


Procedure  (§  814),  authorizing  an 
action  for  a  breach  of  the  condition 
of  a  bond  given  in  the  course  of 
"an  action  or  special  proceeding** 
has  no  application.  Id. 

3.  Defendant  M.  having  been  arrested 
as  the  reputed  father  of  a  bastard 
child,  and  the  hearing  having  been 
adjourned  at  his  request,  gave  a 
bond  with  the  other  defendants  as 
sureties,  conditioned  that  he  would 
personally  appear  before  the  jus- 
tices on  the  adjourned  day,  and 
'•  not  depart  therefrom  without 
leave  of  such  justices."  On  the 
adjourned  day  M.  appeared  and 
the  hearing  began,  but  was  not 
completed;  at  the  request  of  coun- 
sel on  both  sides  it  was  adjourned 
to  a  day  named.  On  that  day  M. 
did  not  appear.  In  an  action  upon 
the  bond,  held,  that  his  non-ap- 
pearance was  a  breach  of  the  con- 
dition and  defendants  were  liable. 
People,  ex  rel.  v.  Milfham.         273 

4.  It  seem*  that  the  meaning  and 
effect  of  the  bond  would  have  been 
the  same  if  it  had  been  simply 
conditioned  as  prescribed  by  the 
statute  authorizing  the  taking  of  a 
bond  in  such  case  (1  K.  &  644. 
§  12),  i.  e.,  had  the  words  "and 
not  depart  therefrom  without  leave 
of  such  justices"  been  omitted  ; 
that  the  object  of  the  statute  is 
not  simply  to  secure  the  attend- 
ance of  defendant  at  the  adjourned 
day,  but  during  the  trial  until  the 
termination  thereof.  Id. 

6.  It  seems  also  that  a  different  rule 
might  apply  where  an  adjournment 
is  granted  before  the  commence- 
ment of  the  proceedings.  Id. 


BRIBERY. 

Certain  persons  styling  themselves 
the  "Executive  Committee"  of 
**The  Reform  Association,"  the 
object  of  which  was  to  promote 
the  election  of  such  candidates  for 
office  as  should  be  recommended 
by  them,  hired  rooms  and  made  an 
estimate  of  such  expenses  a?  would 
probably  be  required.  This  in- 
cluded the  rent  for  rooms,  the  ser- 
vice of  a  man  in  caring  for  them, 
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and  other  items  not  included  in 
the  exceptions  specified  in  the  pro- 
visions of  the  statute  (§  6,  tit.  7, 
cuap.  ISO,  Laws  of  1842)  which 
prohibits  a  candidate  for  any  elect- 
ive  office  from  contributing  money 
to  promote  the  election  of  himself 
or  other  person  except  for  certain 
specified  purposes.  A  schedule  of 
items  whereon  a  portion  of  the 
aggregate  was  "  set  down  "  to  de- 
fendant as  his  share,  was  shown  to 
defendant,  who  had  been  nomi- 
nated for  an  elective  office,  and  he 
agreed  to  pay  it.  Expenses  were 
incurred  and  money  paid  by  plain- 
tiffs for  the  purpose  stated.  In  an 
action  to  recover  the  portion  of  the 
expense  so  agreed  to  be  paid  by 
defendant,  held,  that  the  complaint 
was  properly  dismissed;  that  the 
contract  and  expenditures  were  in 
violation  of  said  act;  also,  the  fact 
that  a  sum  greater  than  the  por- 
tion set  down  to  defendant  had 
been  paid  for  purposes  permitted 
by  the  statute  did  not  authorize  a 
recovery,  as  the  agreement  was 
entire,  and  the  lawful  considera- 
tion could  not  be  separated  from 
those  which  were  illegal.  Foley  v. 
JSpeir.  552 


BROKER. 

1.  The  relation  between  a  com- 
mission agent  for  the  sale  of  goods 
and  his  principal  is  fiduciary;  and, 
in  the  absence  of  an  express  agree- 
ment or  one  implied  by  the  course 
of  business  or  dealing  between 
them,  giving  the  former  the  right 
to  appropriate  to  his  own  use  the 
proceeds  of  sales  of  his  principal's 
goods,  such  proceeds  belong  to  the 
principal,  subject  to  the  lien  of  the 
agent  for  commissions,  advances 
and  other  charges,  and  the  princi- 
pal may  follow  and  reclaim  them 
bo  long  as  the  identity  is  not  lost, 
subject  to  the  rights  of  a  bona  fide 
purchaser  for  value.  Baker  v.  N. 
Y.  Nat.  Ex.  Bk.  31 

2.  The  authority  of  a  broker,  who  is 
not  a  general  agent,  to  place  and 
manage  insurance  on  his  prin- 
cipal's property,  but  is  specially 
employed  to  procure  insurance  on 
certain  property,  terminates  with 


the  procurement  of  the  policy ;  no 
authority  can  be  implied  from  the 
original  employment  to  discharge 
the  contract.  Hermann  v.  Nia.  5l 
Ins.  Co.  411 


BROOKLYN  (CITY  OF). 

1.  Certain  lands  in  the  city  of  Brook- 
lyn were  sold  for  unpaid  taxes;  the 
purchaser  executed  to  W.  an  instru- 
ment purporting  to  be  an  assign- 
ment of  the  certificates  of  sale,  but 
did  not  deliver  to  him  the  certifi- 
cates ;  this  he  had  previously 
assigned  and  delivered  to  relator. 
The  lands  were  redeemed  as  pro- 
vided for  by  the  city  charter  (Chap. 
863,  Laws  of  1873)  by  payment  to 
the  registrar  of  arrears  of  the 
amount  bid,  with  interest.  The 
then  registrar  of  arrears,  defend- 
ant's predecessor  in  office,  upon 
application  of  W.,  who  represented 
that  the  certificates  had  been  lost, 
and  upon  his  giving  a  bond  indem- 
nifying the  city  from  loss,  gave  to 
him  a  check  on  the  treasurer  for 
the  amount  received.  Thereafter 
the  relator  presented  to  defendant 
the  original  certificates  of  sale 
with  the  assignment,  and  demanded 
payment  of  the  amount  received 
on  redemption,  which  was  refused. 
In  proceedings  by  mandamus  to 
compel  such  payment,  held,  that, 
assuming  that  the  payment  to  W. 
was  irregular  and  without  author- 
ity, yet,  as  thereby  the  fund  appli- 
cable to  the  payment  was  ex- 
hausted, and  under  the  scheme  of 
the  charter,  it  was  not  within  the 
power  of  the  registrar  of  arrears, 
or  the  other  administrative  officers, 
to  pay  the  amount  claimed.  People, 

ex  rel.  v.  O'Keefe.  572 

2.  Under  said  charter  (§  8,  tit.  8), 
moneys  paid  to  the  registrar  of 
taxes  on  redemption  of  lands  sold 
for  taxes  constitute  a  trust  fund 
for  the  benefit  of* holders  of  tax 
certificates,  of  which  each  holder 
is  entitled  to  a  definite  share,  and 
the  shares  of  other  holders  may  not 
be  taken  to  make  good  his  share 
in  case  it  has  been  paid  over  to  one 
not. entitled  to  it;  and  where,  by 
the  act  of  the  predecessor  of  a  reg- 
istrar,  the  portion  of  such  fund 
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applicable  to  the  payment  of  a 
share  has  been  exhausted,  whether 
rightfully  or  wrongfully,  the  regis- 
trar is  justified  iu  refusing  pay- 
ment. -Id. 

3.  It  seems  that  in  such  case  if  the 
share  has  been  paid  out  wrongfully 
the  remedy  of  the  person  entitled 
thereto  is  by  action.  Id. 


BURDEN  OF  PROOF. 

1.  The  burden  of  proof  is  upon  the 
party  claiming  an  estoppel  by  a 
former  judgment,  to  show  clearly 
that  the  fact  in  issue  was  deter- 
mined in  the  former  action.  Zoel- 
ler  v.  Riley.  102 

2.  As  the  comptroller's  deed,  on  sale 
of  non-resident  lands  for  taxes,  is 
made  by  statute  (§  65,  chap.  427, 
Laws  of  1855)  presumptive  evi- 
dence of  the  regularity  of  all  pro- 
ceedings necessary  to  authorize 
him  to  make  the  sale  and  give  the 
deed,  the  burden  of  proof  is  upon 
the  parry  questioning  the  title  of 
the'  grantee  of  showing  by  affirma- 
tive evidence  that  in  the  proceed- 
ings under  which  the  sale  was 
made  some  material  requirement 
of  the  statute  has  not  been  com- 
plied with  or  has  been  defectively 
performed.     Wood  v.  Knapp.    10!) 

The  presumption  is,  that  ser- 
vant, employed  to  sell  goods  jor  his 
master,  has  paid  over  proceeds  of  sate, 
and  burden  of  proof  is  oti  the  matter 
to  show  the  contrary. 

See  Turner  v.  JO/uwenhoven.      115 


CASES        REVERSED,       DISTIN- 
GUISHED,  ETC. 

Fleming  v.  Burnham  (36  Hun,  456), 
reversed.  Fleming  v.  Burnham.   1 

Zorntlein  v.  Brum  (17  J.  &  S.  476), 
reversed.     Zorntlein  v.  Bram.     12 

People,  ex  rel.  Frey,  v.  Warden,  etc. 
(34  Hun,  393),  reversed.  People, 
ex  rel.  Frey,  v.  Warden,  etc.         20 

Tebo  v.  Robinson  (29  Hun,  243),  re- 
versed.    Tef)o  v.  Robinson.  27 


Hall  v.  Fuller  (5  B.  &  C.  75),  distin- 
guished. Crawford  v.  West  Side 
Bk.  57 

SusqueJtanna  Bank  r.  Loomis  (85  N. 
Y.  207),  distinguished.  Crmcjord 
v.  West  Side  Bk.  57 

Redington  v.  Wood  (45  Cal.  406),  dis- 
tinguished.   Crawford  v.  West  Side 

Haight  v.  Child  (34  Barb.  186),  distin- 
guished.   Winchellv.WineheU.   159 

Cunningham  v.  Judson  (30  Hun,  63), 
reversed.    Cunningham  v.  Judson. 

179 

Uoyl  v.  lloyt  (85  N.  T.  142),  distin- 
guished.    WilUie  v.  Shaw.        194 

Harris  v.  Fly  (7  Paige,  421),  distin- 
guished.    WUtsie  v.  Shaw.        195 

Lypet  v.  Carter  (1  Ves.  Sr.  500),  dis- 
tinguished.    WUtsie  v.  Shaw.     196 

In  re  HawleyW  Hun,  258),  reversed. 
In  re  Ilawley.  ^06 

People,  ex  rel.  Smith,  ▼.  Com'rs  of 
Taxes,  etc.  (36  Hun,  259), reversed. 
People,  ex  rel.  Smith,  v.  Com'rs  of 
Taxes,  etc.  *15 

Haight  v.  Brisbin  (36  Hun,  579),  re- 
versed.    Haight  v.  Brisbin.       219 

Cass  v.  Higenlwtam  (27  Hun,  406),  re- 
versed.    Cass  v.  Higenbotam.    248 

People,  ex  rel.  Van  Aken,  v.  MiUham 
(29  Hun,  151),  reversed.  People, 
ex  rel.  Van  Aken,  v.  MiUham.    273 

People  ▼.  Greene  (6  Hill,  647),  distin- 
guished. People,  ex  rel.  Van  Aken, 
v.  MiUham.  278 

Barnes  v.  Underwood  (47  N.  Y.  351), 
distinguished.    Robins  v.  MeClure. 

335 

Meet  v.  Peirins  (L.  R..  4  Q.  B.  500, 
536),  disapproved.  Robins  v.  Me- 
Clure. m 


Sedgwick  v.   Stanton,  (14  N.  Y.  289). 
distinguished.   Robins  v.  McClurr, 
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SeweU  v.  CUy  of  Cohoes  (75  N.  Y. 
45),  distinguished.  Veeder  v.  Vil. 
Little  Falls.  351 

BarteU  v.  TUghman  (99  U.  S.  547), 
distinguished.  Confl  Store  Sendee 
Go.  v.  Clark.  869 

Jackson  v.  Ksty  (7  Wend.  148),  dis- 
tinguished. Stewart  v.  Crysler.  385 

Bush  v.  Damon  (10  Wend.  550),  dis- 
tinguished. Stewart  v.  Crysler.  385 

Ztzca*  v.  McEnerna(\Q  Hun,  14),  dis- 
tinguished. Stewart  v.  Grysler.  385 

iftw<7  v.  Leighton  (22  Hun,  419),  re- 
versed.    Jit/i0r  v,  Leighton.       386 

C<>tf«nifrr  v.  P^an  (79  N.  Y.  372), 
distinguished,     ift/w  v.  Leighton. 

393 

McClean  v.  Kennard  (9  Chan.  App. 
Cas.  336),  distinguished,  ift/^  v. 
Leighton.  393 

Standard  Oil  Co.  v.  Triumph  Ins. 
Co.  (64  N.  Y.  85),  distinguished. 
Hermann  v.  JTio^.  i*7.  i>w.  GTo.  411 

£wh</i  v.  S.  C.  M.  F  Ins.  Co.  (1  Hill, 
497),  distinguished.  Griffey  v.  If. 
T.  C.  Ins.  Co.  423 

Savage  v.  H.  Ins.  Co.  (52  N.  Y.  502), 
distinguished.  Griffey  v.  iP.  F.  6*. 
/a*  Co.  423 

jfcrr«*  v.  0.  Ins.  Co.  (67  Penn.  St. 
373),  distinguished.  Griffey  v.  iV. 
T.  O.  Ins.  Co.  423 

Wiseman  ▼.  Lucksinger  (84  N.  Y.  31), 
distinguished.  Nieholls  v.  TFaul- 
worth.  461 

<7ra?/i  v.  C'oWjui  (80  N.  Y.  246),  dis- 
tinguished.   Scrioer  v.  Smith.    480 

Trimble  v.  Thorne  (16  Johns.  152),  i 
distinguished.     Shutts  v.   Fingar. 

544! 

W^k  v.  3fa/m  (45  N.  Y.  327),  dis- 
tinguished.    Shutts  v.  Fingar.  544 

Barley  v.  Fa/i  TT^n^r  (28  Barb.  109), 
distinguished.  Tfy&y  v.  Speir.  558 

£«<?r  v.  Daniels  (66  Barb.  432),  dis- 
tinguished.    Foley  v.  Speir.      558 


CAUSE  OP  ACTION. 

.  Where  one,  assuming  to  act  as 
agent,  executes  a  written  contract 
in  that  capacity  in  the  name  of  the 
alleged  principal,  a  contract  on  his 
part  is  implied  from  the  instru- 
ment that  he  had  authority  to 
make  it  in  behalf  of  the  person 
named  as  principal ;  and  where 
the  contract  is  entered  into  by  the 
other  party  in  reliance  upon  the 
assumed  authority,  in  case  the 
agent  had  not  authority  he  is  liable 
for  the  damages  sustained  by  rea- 
son of  the  breach  of  his  implied 
contract.     Simmons  v.  More.    140. 

.  The  parties  entered  into  a  con- 
tract by  which  defendants  agreed 
to  sell  and  convey  to  plaintiff  cer- 
tain lands  described  as  lying  and 
being  in  L.  O.  <u)unty,  Texas  ;  in 
exchange  for  which  plaintiff  agreed 
to  convey  certain  lands  in  this 
State.  It  was  stipulated  that  T., 
an  agent  for  plaintiff,  should  go  to 
Texas  and  examine  the  lands 
there,  to  ascertain  if  they  were  as 
represented  by  defendants;  deeds 
were  to  be  executed  and  left  in 
escrow  to  be  delivered  in  case  T. 
approved  of  the  purchase  and  ihe 
titles  were  found  correct,  etc.  The 
agreement  stated  that  it  was  made 
upon  the  express  agreement  that 
in  case  T.  did  not  approve  of  the 
•  exchange  after  such  personal  ex- 
aminations the  contract  was  "  to 
become  xand  be  null  and  void." 
T.  proceeded  to  Texas  and  there 
ascertained  that  defendants  owned 
no  such  lands  as  they  described  in 
their  deed.  In  an  action  to  re- 
cover T.'s  charges  for  his  services 
and  expenses,  no  fraud  was  im- 
puted to  defendants,  but  it  was 
substantially  conceded  that  they 
were  innocently  mistaken.  Ueld. 
that  the  plaintiffs  right  to  recover 
must  rest  either  upon  fraud  or 
warranty;  that  no  warranty  on  the 
part  of  defendants  of  ownership  of 
the  lands  described  could  be  im- 
plied; and,  as  no  fraud  was 
claimed,  that  no  legal  wrong  had 
been  suffered  by  plaintiff;  and  that 
the  action  was  not  maintainable. 
Dey  v.  Kason.  166 

3.  Where  an  executor  is  empowered 
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and  directed  by  the  will  to  aell 
real  estate,  until  a  default  in  this 
respect  is  established  before  the 
surrogate,  an  action  to  recover 
damages  resulting  from  negligence 
or  bad  faith  in  omitting  to  perform 
this  duty  may  not  be  maintained 
against  the  sureties  upon  a  bond 
given  by  the  executor  or  trustee. 
llaigkt  v.  Britain.  219. 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (g  814),  authorizing  an 
action  for  a  breach  of  the  condi- 
tion of  a  bond  given  in  the  course 
of  "  an  action  or  special  proceed- 
ing "  has  no  application.  Id. 

5.  It  seem*,  that  in  case  of  a  default, 
for  which  the  surrogate  has  no 
jurisdiction  to  give  redress,  the 
remedy  of  the  party  injured  is  in 
equity,  to  charge  the  executor,  not 
by  action  at  law  upon  his  bond.  Id. 

6.  The  common -law  duty  imposed 
upon  common  carriers  to  carry 
goods  upon  being  paid  a  reasonable 
compensation  does  not  preclude 
special  contracts  between  railroad 
corporations  and  shippers  regulat- 
ing the  freight  charges;  and  where 
freight  has  been  carried  for  a  long 
course  of  years  at  the  schedule 
price,  the  shipper  making  no  ob- 
jection as  to  the  reasonableness  of 
the  charge,  he  must  be  deemed  to 
have  assented  to  the  charge  as 
reasonable,  and  to  have  voluntarily 
waived  any  objection  thereto;  at 
least  the  receipt  of  the  freight  by 
the  company  at  the  tariff  rate  has 
no  element  of  extortion,  and  an 
action  is  not  maintainable  to 
recever  back  any  portion  thereof, 
although  evidence  is  given  au- 
thorizing a  finding  that  the  charge 
was  more  than  a  reasonable  sum 
for  the  transportation.  Kittmer  v. 
N.  Y.  0.  &  H.  R.  R.  B.  Co.     895 

7.  Defendants  executed  to  plaintiff  a 
written  lease  for  the  term  of  four 
years  and  sexen  months  of  a  base- 
ment under  their  store,  covenant- 
ing to  provide  an  entrance  thereto 
by  a  staircase  in  the  front  part  of 
the  store.  This  covenant  having 
been  broken  by  defendants,  it  was 
subsequently  agreed  by  parol  that 
in  lieu  of  such  staircase    plaintiff 


should  have  the  use  of  a  stairway 
in  another  part  of  the  store,  with  a 
right  to  use  a  portion  of  the  store 
floor  adjoining  for  the  purpose*  of 
a  sign  and  the  display  of  goods. 
Defendants  subsequently,  and 
within  a  year  after  the  tenancy 
began,  removed  plaintiff's  sign  and 
goods,  and  refused  to  allow  him  the 
use  of  the  floor  as  agreed.  In  an 
action  to  recover  damages  held, 
that  such  substituted  agreement 
was  not  void  under  the  statute  of 
frauds  ;  that  it  was  in  legal  effect 
a  verbal  lease  of  the  stairway  and 
adjoining  floor,  which,  although  it 
could  not  subsist  for  the  fall 
agreed  term  because  of  said 
statute,  was  good  as  a  new  contract 
for  a  year  as  there  had  been  an 
entry  and  payment  of  rent,  and 
inured  as  a  tenancy  from  year  to 
year  ; .  and  that,  therefore,  there 
was  a  cause  of  action.  Blumertihal 
v.  Bloomingdale.  558 


CERTIORARI. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  2141).  authorizing  the 
court,  upon  a  hearing  on  retain  to 
a  writ  of  certiorari,  to  ••  make  a 
final  order  annulling  or  confirming 
wholly  or  partly,  or  modifying  the 
determination  reviewed,"  does  not 
authorize  the  review  or  modifica- 
tion of  the  determination  of  infe- 
rior jurisdictions  in  matters  within 
that  jurisdiction  which  are  con- 
fided to  their  discretion.  PeopU, 
ex  rel.  v.  B'd  Fire  Com'rs.  ffl 

2.  Said  provision  is  to  be  read  in  con- 
nection with  the  preceding  one 
(§2140),  which  defines  the  ques- 
tions which  may  be  determinedby 

■  the  court  upon  certiorari,  and  sim- 
ply gives  power  to  correct  an  er- 
roneous adjudication  instead  of  re- 
versing it  absolutely,  Jd. 

3.  Where,  therefore,  the  General 
Term,  on  certiorari  to  review  an 
order  of  the  board  of  fire  commis- 
sioners of  the  city  of  New  York 
dismissing  the  relator  from  serried 
as  fireman,  modified  the  order  by 
directing  his  suspension  for  mx 
months,  and  there  was  no  ques- 
tion of  jurisdiction,  procedure  or 
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evidence,  giving  to  the  General 
Term  jurisdiction  to  interfere  with 
the  order,  held  error.  Id. 


CHAMPERTY. 

Under  the  provisions  of  the  Revised 
Statutes  (2  R.  S.  288,  §  71),  and  it 
seems  under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  78). 
prohibiting  an  attorney  from  buy- 
ing directly  or  indirectly,  or  being 
interested  in  the  purchase  of  a 
thing  in  action  "  with  the  intent 
and  for  the  purpose  of  bringing  an 
action  thereou,"  when  the  purpose 
of  such  purchase  is  to  bring  an  ac- 
tion, and  is  induced  by  the  pro- 
curement of  an  attorney,  it  comes 
within  the  act,  whether  the  trans- 
fer be  taken  in  his  name  or  that  of 
another  person,  and  no  cause  of 
action  can  arise  out  of  a  transfer 
thus  prohibited.  Browning  v.  Mar- 
tin. 144 


CHATTEL  MORTGAGE. 

1.  A  purchaser,  on  sale  under  a  chat- 
tel mortgage,  is  not  concluded  by 
a  subsequent  adjudication,  in  an 
action  against  the  mortgagor  and 
mortgagee,  to  which  he  was  not 
made  a  party,  that  the  mortgage 
was  fraudulently  made.  Zoeiler 
v.  RUey.  102 

t  2.  Where  the  purchase  was  in  good 
faith,  the  title  of  the  purchaser 
is  not  affected  by  the  fact  that  the 
mortgage  was  executed  in  pursu- 
ance of  a  conspiracy  between  the 
mortgagor  and  mortgagee  to  hin- 
der, delay  and  defraud  the  credit- 
ors of  the  former.  Id. 

8.  A  debtor  may  dispose  of  property 
with  intent  to  defraud  his  credit- 
ors, aud  yet  give  a  good  title  to  one 
who  pays  value  and  has  no  knowl- 
edge of,  and  does  not  participate 
in,  the  fraud.  Id. 

4.  The  pendency,  at  the  time  of  the 
purchase,  of  an  action  brought  by 
the  creditor  against  the  fraudu- 
lent mortgagor  and  mortgagee,  to 
recover  damages  for  the  conspir- 
acy, at  least  where  the  complaint 


has  not  been  filed,  is  not  notice  to 
the  purchaser  of  any  infirmity  in 
the  mortgage.  Id. 

5.  Where,  in  consideration  of  an 
agreement  on  the  part  of  the  owner 
of  a  mortgage  to  extend  the  lime 
of  payment  of  the  mortgage  debt, 
the  mortgagor  gave  a  chattel  mort- 
gage as  additional  security,  held, 
that  a  clause  in  the  chattel  mort- 
gage, giving  to  the  mortgagee  the 
right,  in  case  she  at  any  time 
deemed  herself  or  the  securities 
unsafe,  to  take  possession  of  and 
sell  the  mortgaged  chattels,  ap- 
plying the  proceeds  on  the  debt, 
could  not  defeat  the  operation  of 
the  extension  as  a  release  of  sure- 
ties  for  the  debt,  or  cause  it  to  be- 
come due  in  the  contingency  men- 
tioned.    Kane  v.  Cortesy.  132 

0.  Also  hrld,  that  even  if  the  effect 
of  said  clause  was  to  allow  the 
ow  ner  of  the  mortgage,  at  her  op- 
tion, to  foreclose  either  mortgage, 
as  the  sureties  had  no  option  to 
defeat  the  extension,  it  left  the 
agreement  to  operate  in  full  force 
on  their  rights  as  such  sureties, 
and  it  having  been  entered  into 
without  their  consent,  they  were 
thereby  discharged  from  liability. 

Id. 

CLOUD  ON  TITLE. 

By  the  charter  of  the  city  of  Syracuse 
(Chap.  500,  Laws  of  1868),  it  is  pro- 
vided that  the  assessors  shall  per- 
form all  the  duties  and  possess  all 
the  powers  of  assessors  in  the  dif- 
ferent towns  of  the  State.  By  the 
act  in  reference  to  the  assessment 
and  collection  of  taxes  in  the 
county  of  Onondaga  (§  10,  chap. 
858,  Laws  of  1867),  the  county 
treasurer's  deed  for  land  sold  for 
unpaid  taxes  is  made  presumptive 
evidence  that  all  proceedings  prior 
to  the  sale  were  regular.  Lands  of 
plaintiff  in  said  city  were  valued 
against  him  by  name  and  as  owner 
in  that  part  of  an  assessment-roll 
devoted  to  non-resident  lands. 
Plaintiff  was  a  non-resident  of  the 
county,  and  the  lands  were  occu 
pied  by  a  resident  of  the  city.  The 
lands  were  sold  by  the  county 
treasurer  for  non-payment  of  the 
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tax,  and  a  deed  thereof  executed 
by  hiiu  to  defendants,  the  pure  Las- 
ers, wliicU  deed  was  duly  re- 
corded, in  an  actiou  to  set  aside 
the  deed  as  a  cloud  on  plaintiffs 
title,  held,  that  the  assessment  and 
aale  were  illegal  and  void,  and  the 
deed  iu valid  ;  but  that,  as  the  deed 
was  prima  facie  evidence  of  the 
regularity  of  the  proceedings,  the 
action  was  maintainable;  also,  that 
it  was  uo  defense  that  the  time,  of 
redemption  had  not  expired,  and 
plaintiff  might  have  redeemed',  or 
that  under  the  general  act  (Chap. 
427,  Laws  of  1855),  notice  to  the 
occupant  to  redeem,  and  the  record 
of  the  official  certificate  of  nou- 
redemption  are  essential  to  the 
validity  of  the  deed;  that  Bhe  waB 
not  bound  to  redeem  from  a  void 
assessment,  and  conceding  the  gen- 
eral act  to  be  applicable  in  Onon- 
daga county,  still  as  the  burden 
was  imposed  upon  the  owner  of 
showing  the  invalidity  of  the  deed, 
there  was  a  cloud  upon  his  title. 
Stetoart  v.  Crysler.  378 


CODES. 

See  Code  op  Civil  Procedure. 
tkiDK  of  Criminal  Procedure. 
Penal  Code. 
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COMMON  CARRIER. 

1.  The  D.  L.  &  W.  R.  R.  Co.  shipped 
on  board  a  boat  owned  by  plaintiff 
a  load  of  coal  which  by  the  bill  of 
lading  he  agreed  to  transport  to 
N.  H.  and  deliver  to  the  consignees 
"or  their  assigns  (dangers  of  the 
sea  excepted),  they  paying 
freight."  While  en  route  and  in 
tow  of  another  vessel  a  storm 
arose,  the  boat  was  cast  loose,  and 
the  captain  having  attached  a 
buoy  to  her,  left  her  and  she  sank. 
The  boat  and  cargo  were  insured 
in  separate  companies,  the  latter 
by  defendant.  Plaintiff  notified 
the  insurers  of  the  "  misfortune,0 
claiming  a  total  loss  ;  his  policy, 
however,  provided  that  the  insured 
should  not  have  a  right  to  abandon 
the  boat,  except  in  case  of  absolute 
total  loss,  and  that  the  acts  of  the 
parties  in  saving  the  property  in- 
sured,  in  case  of  disaster,  should 
not  be  considered  as  a  waiver  or 
acceptance  of  an  abandonment, 
but  should  "be  considered  as  done 
for  the  benefit  of  all  concerned  and 
without  prejudice  to  the  rights  of 
either  party."  The  insurers  re- 
fused to  receive  the  loss  and  noti- 
fied plaintiff  that  they  intended  to 
raise  the  boat.  The  owners  of  the 
coal  "sold,  abandoued  and  set 
over"  their  interest  in  it  to  de- 
fendant ;  which  company,  in  con- 
nection with  the  insurer  of  the 
boat,  entered  into  a  contract  with 
a  wrecking  company,  bv  which  the 
latter  agreed  to  raise  the  boat  and 
cargo  and  deliver  them  alongside 
dock  in  N.  II.  for  a  sum  specified. 
The  contract  was  performed  by  the 
wrecking  company,  save  a  few 
tons  of  coal  on  deck,  which  were 
lost,  and  plaintiff  was  notified  by 
the  insurer  of  the  boat  to  go  to  fc. 
H.  and  take  charge  of  it.  The  loss 
was  treated  and  settled  as  a  partial 
one,  and  plaintiff  paid  the  expense 
of  recovery.  He  notified  defendant 
of  his  claim  for  freight  and  forbadw 
the  removal  of  the  cargo  until  it 
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was  paid.  The  defendant,  bow. 
ever,  removed  and  sold  the.  coal. 
In  an  action  for  a  conversion  of 
the  coal,  plaintiffs  complaint  was 
dismissed.  Held  (Ruger,  Ch.  J., 
Earl  and  Finch,  J  J.,  dissenting) 
error ;  that  as  payment  of  freight 
was  made  a  condition  of  delivery, 
the  cargo  became  bound,  until,  by 
some  default  or  some  event  which 
put  an  end  to  the  voyage,  it  be- 
came impossible  to  fulfill  the  con- 
tract, and  as  the  coal  in  fact 
reached  the  port  of  destination, 
the  contract  to  carry  was  appar- 
ently fulfilled  by  plaintiff,  aud  that 
for  delivery  would  have  been,  but 
for  the  interference  of  defendant; 
that  neither  it  nor  the  original 
owner  of  the  coal  had  the  right 
to  take  it  until  payment  of  freight ; 
that  an  abandonment  of  the  cargo 
by  the  shipper  could  not  affect  the 
boat,  and  as  to  it  there  was  no 
abandonment  consummated  ;  that 
the  voyage  was  not  lost,  and  under 
the  stipulations  of  the  policy  the 
recovery  of  the  boat  must  be  con- 
sidered for  the  benefit  and  on  ac- 
count of  the  owner  ;  that  unless 
voluntarily  relinquished  by  plain- 
tiff, the  legal  possession  which  he 
had  of  the  cargo  continued  after 
the  accident;  and  at  most  the  ques- 
tion as  to  whether  or  not  there 
was  such  a  relinquishment  was  one 
of  fact  for  the  jury.  Hughes  v. 
Sun  Mut.  Ins,  Co,  58 

2.  Plaintiff,  a  common  carrier,  re- 
ceived at  Chicago  certain  merchan- 
dise to  be  transported  to  Antwerp; 
it  issued  to  the  shippers  through 
bills  of  lading,  which  stated  that 
ihe  goods  were  to  be  transported 
to  New  York  and  there  delivered 
on  board  defendant's  steamship  F. 
for  transportation  to  the  place  of 
destination;  the  inland  freight  to 
New  York  and  the  ocean  freight 
from  thence  to  Antwerp  were 
separately  stated.  The  goods  were 
delivered  on  board  the  F.,  plaintiff 
taking  the  captain's  receipt  there- 
for. Defendants  had  chartered  the 
steamer  to  the  firm  of  D.  &  H.,  but 
they  were  notified  that  plaintiff 
would  not  deal  with  that  firm,  and 
the  captain  promised,  in  accord- 
ance with  custom,  to  give  his  draft 
for  the  inland  freight  before  sail- 
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ing.  He  did  not  do  this  and  issued 
no  bills  of  freight  for  this  part  of 
the  cargo.  The  goods  were  trans- 
ported to  Antwerp  and  defendants 
collected  the  entire  freight.  Be- 
fore they  made  any  remittances  on 
account  of  the  freight  they  were 
notified  of  plaintiff's  claim  and  for- 
bidden to  pay  any  of  the  inland 
freight  to  D.  &  R. ;  they,  however, 
accounted  to  said  firm  therefor. 
In  an  action  to  recover  the  inland 
freight,  held,  it  was  to  be  presumed 
that  the  captain  saw  before  sailing 
the  bills  of  lading  issued  by  plain- 
tiff, and  as  defendants  in  no  man- 
ner repudiated  plaintiff's  authority 
to  act  for  them  or  declined  the 
shipment,  and  as  they  collected 
the  freight,  not  upon  any  order  or 
authority  of  D.  &  R.f  but  under 
said  bills  of  lading,  they  thereby 
ratified  and  adopted  the  same  and 
were  liable.     Fargo  v.  MUburn.  94 

3.  The  common-law  duty  imposed 
upon  common  carriers  to  carry 
goods  upon  being  paid  a  reasonable 
compensation  does  not  precludw 
special  contracts  between  railroad 
corporations  and  shippers  regulat- 
ing the  freight  charges;  and  where 
freight  has  been  carried  for  a  long 
course  of  years  at  the  schedule 
price,  the  shipper  making  no  ob- 
jection as  to  the  reasonableness  of 
the  charge,  he  must  be  deemed. to 
have  assented  to  the  charge  as 
reasonable,  and  to  have  voluntarily 
waived  any  objection  thereto;  at 
least  the  receipt  of  the  freight  by 
the  company  at  the  tariff  rate  has 
no  element  of  extortion,  and  an 
action  is  not  maintainable  to  re- 
cover back  any  portion  thereof, 
although  evidence  is  given  author- 
izing a  finding  that  the  charge  was 
more  than  a  reasonable  sum  for 
the  transportation.  KiUmer  v.  X. 
Y.  C.  <£•  H.  R.  R.  R.  Co.  3U5 

4.  As  to  whether  the  authority  con- 
ferred upon  the  H.  R.  R.  R.  Co.  by 
its  charter  (^  21,  chap.  263,  Laws 
of  1831),  "  to  fix,  regulate  and  re- 
ceive the  tolls  and  charges  by  them 
to  be  received  for  the  transporta- 
tion of  property,"  abrogates,  as  to 
it,  the  common-law  duty  to  carry 
goods  at  a  reasonable  compensa- 
tion,   and    authorizes    it,    or    its 
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lessees,  to  charge  what  it  pleases. 
quare.  Id. 

5.  In  1876  defendant  was  engaged  as 
a  common  carrier  in  transporting 
good  a  from  Havre,  France,  to  New 
York  city.     On  November  twenty- 
third  of  that  year  one  8.,  who  re- 
sided  in   Gourin,   France,  having 
received,  in  answer  to  inquiries, 
information  by  mail  from  defend- 
ant's   agent  at   Havre  as   to  the 
charges  and  conditions  of  trans- 
portation,  and  also  advices   that 
one  of  defendant's  steamers  would 
sail  on  the  twenty-fifth,  proceeded 
to  Rennes  and  shipped  from  there, 
by  rail,  to  said  agent  a  bag  of  gold 
having  a  label  attached,  directed 
to  the  agent  at  Havre,  with  these 
words :  "To  forward  to  Mr.  Frank 
Guillaume,    152    &   154    Bleckert 
street,  New  York,  Utica,  America." 
The  gold  was  received  by  the  agent 
on  the  twenty-fourth,  and  placed 
on     board     defendant's     steamer, 
which  sailed  on  the  twenty -eighth 
On   the   twenty-sixth    said    agent 
wrote  to  S.,  at  Gourin,  Inclosing  a 
bill  of  lading,   which  stated  that 
the  gold  was  to  be  transported  to 
New  York   and  delivered  "to  M. 
Guillaume  Frank,  152  &  154  Bleck- 
ert street.  New  York."     The  bill 
of  lading  contained  a  clause  to  the 
effect  that  the  shipper  or  agent,  by 
accepting  the  same,  submitted  to 
its    conditions.     It    required    two 
days  for  letters  to  go  from  Havre 
to  Gourin.    S.  sent  no  reply  to  the 
letter,  and  took  no  steps  to  advise 
defendant  of  the  erroneous  state- 
ment  in   the  bill  of  lading.     An- 
other  bill  of  lading   was  sent   by 
defendant  to  New  York,  directed 
to    'Mr.  Guillaume  Frank,  152  & 
154  Bleckert  St.,   in  New  York." 
It  fell  into  the  hands  of  some  per- 
son   to    whom,    on     presentation 
thereof,   and  with  the  repiesenta- 
tion  that  he  was  Guillaume  Frank, 
the  gold  was  delivered.     In  an  ac- 
tion  to   recover   the  value  of  the 
gold  because  of  defendant's  alleged 
negligence,  held,    that  the  bill  of 
lading  did  not,  under  the  circum- 
stances, constitute  the  contract,  as 
the  shipper,  had  he  objected,  could 
not  .have  reclaimed  the  property; 
that  the   retention  of  the   bill  by 
him  did  not  show  an  assent  to  the 


mistake,  and  at  most  the  question 
as  to  whether  there  waa  negligence 
on  his  part  in  not  notifying  defend- 
ant's agent  thereof  was  one  of  fact; 
that  defendant  was  bound  to  de- 
liver the  gold  to  plaintiff  in  accord- 
ance with  the  directions  on  the 
label  attached,  or  to  place  it  safely 
where  he  could  obtain  it ;  and  that 
whether  it  was  negligence  on  de- 
fendant's part  in  sending  the  bill 
of  lading  to  one  not  entitled 
thereto,  who  by  reason  thereof  ob- 
tained  the  gold,  was  at  least  a  ques- 
tion of  fact.  QuiUaume  v.  Oenl. 
Tr.  Co.  491 

6.  Where  goods  have  actually  been 
shipped  under  an  oral  contract,  the 
subsequent  receipt  of  a  bill  of 
lading  and  neglect  of  the  shipper 
to  point  out  errors  therein  does 
not  preclude  him  from  showing 
the  oral  contract.  Id. 


COMPLAINT. 
See  Pleading. 

COMPOSITION. 

Plaintiff  held  a  claim  against  a  firm, 
in  which  B.  was  a  partner,  upon 
which  this  suit  was  pending,  and 
also  an  individual  claim  against  B. 
The  latter  having  become  insol- 
vent, proposed  to  his  creditors  w 
transfer  all  his  property  to  trus- 
tees, to  be  divided  among  his  cred- 
itors if  those  holding  claims  to  the 
amount  of  three- fourths  of  his  in- 
debtedness would  assent  and  join 
in  a  release.  Plaintiffs,  on  being 
applied  to  to  assent  to  the  compro- 
mise and  sign  the  composition 
deed,  refused,  on  the  ground  that 
they  would  thereby  release  the 
firm.  Upon  being  assured  by  B. 
that  he  was  only  a  special  partner, 
plaintiffs  consented  to  transfer  tbe 
individual  claim  to  R.,  with  the 
understanding  that  he  should  exe- 
cute the  deed  and  release  as  cred- 
itor, holding  any  dividends  re- 
ceived in  trust  for  them.  B.,  by 
the  partnership  agreement,  was* 
special  partner,  but,  by  reason  of 
irregularity  in  the  proceedings,  he 
had  iucurred  the  liability  of  gen- 
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eral  partner,  which  fact  he  knew 
at  the  time,  but  did  not  disclose  to 
plaintiffs.  The  proposed  compro- 
mise agreement  was  carried  out. 
Held,  that  the  case  did  not  fall 
within  the  rule  prohibiting  a  cred- 
itor, who  Is  a  party  to  a  composi- 
tion deed,  or  who  assents  thereto, 
from  reserving  a  portion  of  his 
claim  from  the  operation  of  the 
compromise,  or  stipulating  for  a 
secret  advantage  over  the  other 
creditors;  and  that  the  compromise 
agreement  was  no  defense  and  did 
not  discharge  B.  Altnon  v.  Ham- 
iltan.  527 


COMPROMISE. 
See  Composition. 


COMPTROLLER. 

1.  As  the  comptroller's  deed,  on  sale 
of  non-resident  lands  for  taxes,  is 
made  by  statute  (§  65,  chap.  427, 
Laws  of  1855)  presumptive  evi- 
dence of  the  regularity  of  all  pro. 
ceedings  necessary  to  authorize 
him  to  make  the  sale  and  give  the 
deed,  the  burden  of  proof  is  upon 
the  party  questioning  the  title  of 
the  grantee  of  showing  by  affirma- 
tive evidence  that  in  the  proceed- 
ings  under  which  the  sale  was 
made  some  material  requirement 
of  the  statute  has  not  been  com- 
plied with  or  has  been  defectively 
performed.     Wood  v.  Knapp.   109 

2.  A  return  by  a  town-collector  or 
county  treasurer  of  unpaid  taxes 
on  lands  of  non-residents  is  not 
evidence  of  the  contents  of  the 
assessment-roll ;  and  so,  is  insuffi 
cient  to  establish  an  alleged  in- 
validity in  the  assessment.  Id. 

3.  It  is  not  essential  that  in  the  list 
of  lands  chargeable  with  the  pay- 
ment of  taxes  and  interest  trans- 
mitted by  the  comptroller  to  the 
county  treasurer,  it  should  be 
stated  that  the  lands  are  so  charged. 
A  statement  in  the  list  that  the 
lands  are  liable  to  be  sold  for  the 
taxes  therein  referred  to  and  that 
they  will  be  sold  for  such  taxes  and 
interest  is  a  sufficient  compliance 
with  the  statute  (§  34).  Id. 


4.  In  an  action  of  trespass  where  the 
question  was  as  to  the  validity  of  a 
title  under  a  comptroller's  deed 
the  proof  of  publication  in  the 
State  paper  of  notice  of  sale  to 
take  place  November  12,  1866, 
showed  that  it  was  published  "once 
in  each  week  for  ten  weeks  suc- 
cessively, commencing  on  the  20th 
of  July,  1866,  and  ending  21st 
September,  1866."  Ueld,  the  proof 
sufficiently  showed  publication  for 
the  "  space  of.  ten  weeks  "  as  re- 
quired by  the  statute  (see  Code  of 
Civ.  Pro.,  §  425) ;  that  a  publication 
on  the  first  day  of  the  tenth  week 
covered  the  whole  week.  Id. 

5.  Where  a  weekly  publication  of  a* 
notice  is  required,  it  is  not 
necessary  to  show  publication  on 
the  same  day  of  each  week  ;  it  is 
sufficient  if  made  on  any  day  of 
each  week  for  the  requisite  number 
of  weeks.  Id. 

6.  It  was  claimed* that  the  return  of 
the  town  collector  to  the  county 
treasurer  of  unpaid  taxes  for  the 
year  in  question  was  defective,  in 
that  it  did  not  show  the  amount  of 
tax  on  the  land  sold.  To  prove 
the  return  a  paper  purporting  to 
be  a  copy  of  said  return  which  was 
obtained  from  the  comptroller  was 
produced  in  evidence  ;  it  was  ac- 
companied by  two  certificates  of 
the  deputy  comptroller,  neither  of 
which  stated  that  the  paper  was  a 
copy  of  the  whole  original,  but  in 
substance  that  it  was  a  correct  copy 
of  all  contained  in  the  original, 
relating  to  the  land  in  question. 
Hdd,  that  the  evidence  was  in- 
sufficient. Id. 

7.  It  is  not  the  province  of  the  deputy 
comptroller  to  certify  as  to  what 
is,  or  what  is  not  material  to  a 
question  pending  in  a  legal  tribu- 
nal ;  lie  has  power  to  certify  to 
the  correctness  of  copies  of  official 
papers  in  the  comptroller's  office 
so  as  to  make  them  evidence,  but 
beyond  that  his  certificate  has  no 
effect.  Id. 


CONSTITUTION. 

The  provision  of  the   State   Consti- 
tution (Art.  6,  §  13),  declaring  that 
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"  no  person  shall  hold  the  office  of 
justice  or  judge  of  any  court 
longer  than  until  and  including 
tiie  last  day  of  December  next  after 
he  shall  be  seventy  years  of  age,'' 
does  not  apply  to  a  person  holding 
th«  office  of  surrogate  ;  such  office 
is  not  that  of  "justice  or  judge," 
within  the  meaning  of  said  provis- 
ion.    Peeple,  ex  rel.  v.  Carr.      286 

CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  Revised 
Statutes  (I  B.  S.  398.  §  2)  author- 
izing a  tax  collector  to  levy  an  un- 
paid tax  "  by  distress  and  sale  of 
the  goods  and  chattels  of  the  per- 
son who  ought  to  pay  the  same,  or 
of  any  goods  or  chattels  in  his  pos- 
session/' is  not  in  conflict  with  the 
provision  of  the  State  Constitution 
(Art.  I,  §6)  declaring  that  no  per- 
son shall  be  deprived  of  property 
'•  without  due  process  of  law,"  and 
prohibiting  the  taking  of  private 
property  "for  public  use  without 
just  compensation."  Mereee  v. 
Porter.  403 

2.  The  legislature  has  power  to  de- 
termine the  amount  of  a  tax  for  a 
local  improvement,  and  the  prop- 
erty to  be  assessed  therefor;  and 
its  action  in  these  respects  is  con- 
clusive. It  may  also  impose  one 
portion  of  the  cost  upon  one  desig- 
nated district  and  the  balance  upon 
another.  Spencer  v.  Merchant.  585 

3.  Where,  therefore,  after  an  assess- 
ment for  a  local  improvement  had 
been  adjudged  invalid,  because  of 
the  unconstitutionality  of  the  act 
under  which  it  was  made  (Chap.217, 
Laws  of  180!),  as  amended  by  chap. 
619,  Laws  of  1870),  the  legislature, 
by  statute  (Chap.  689,  Laws  of 
1881)  fixed  the  amount  of  the  cost 
and  expenses  remaining  unpaid  by 
reason  of  the  cancellation  of  the 
original  assessment  not  paid,  and 
directed  the  same  to  be  appor- 
tioned among  and  levied  upon  the 
several  parcels  of  lands  originally 
assessed,  the  assessments  against 
which  had  been  so  canceled,  and 
directed  due  notice  to  be  given  to 
the  land-owners  of  the  time  and 
place  of    making  the    ap]K>rtion- 


ment.  Held,  that  the  act  was  c 
stitutional;  that  the  land-owners 
were  not  eutitled  to  a  hearing  as  to 
the  aggregate  to  be  collected,  as 
the  legislature  had  determined 
this,  and  its  determination  could 
not  be  reviewed  or  changed;  and 
that  the  hearing  provided  for  was 
all  to  which  they  were  entitled.  Id. 


CONSTRUCTION. 

1.  While  the  seller  is  limited  to  the 
description  of  the  goods  in  a  con- 
i  ract  for  the  sale  of  goods  and  the 
buyer  is  not  bound  if  there  is  a 
variance,  even  in  a  stipulation  en- 
tirely unimportant,  a  liberal  con- 
struction of  the  language  used  will 
not  be  resorted  to,  to  import  into 
the  contract  such  a  stipulation,  nor 
will  it  be  considered  as  included 
if  there  is  a  reasonable  doubt  as  to 
the  intent  of  the  parties  to  include 
it.     Cunningham  v.  Judsan.       179 

2.  A  provision  in  a  policy  of  fire  in- 
surance, entailing  a  forfeiture  or 
limiting  liability,  should  receive  a 
strict  construction;  it  may  not  be 
extended  by  interpretation  so  as  to 
include  a  case  not  clearly  within 
the  words.  If  the  words  are  of 
doubtful  meaning,  or  susceptible 
of  two  interpretations,  they  should 
be  construed  to  uphold  rather  than 
to  avoid  the  policy.  Griffey  v.  N. 
T.  Cent.  Ins.  Co.  417 


CONTEMPT. 

1.  To  warrant  an  indictment  and  pun- 
ishment under  the  Revised  Stat- 
utes (2  R.  8.  692,  g  14),  as  for  a 
criminal  contempt,  for  a  willful 
disobedience  of  a  "process  or  or- 
der lawful  I  v  issued  or  made"  bv 
a  court  of  record  (2  R.  S.  278,  §  10). 
it  must  appear  that  the  process 
or  order  disobeyed  was  lawfully 
issued  by  some  court  of  record  as 
such;  it  is  not  sufficient  to  show 
that  it  was  issued  by  a  public  offi- 
cial without  any  direct  action  or 
determination  by  the  court.  Sher- 
win  v.  People.  351 

2.  A  subpoena  issued  by  a  district 
attorney   iu    a  criminal  action  is 
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not  such  a  process  or  order,  and  a 
willful  disobedience  thereof  is  not 
an  indictable  offense  under  said 
statutes.  Id. 

CONTRACT. 

1.  Ability  to  pay,  within  the  mean- 
ing of  a  promise  to  pay  a  debt 
when  able,  cannot  be  fairly  implied 
while  the  debtor,  although  in  pos- 
session of  property  sufficient  to  pay 
the  debt,  is  plainly  insolvent,  or 
where  payment,  if  enforced,  would 
strip  him  of  his  means  of  support; 
nor  is  it# within  the  contemplation 
of  the  parties  that  the  debtor  will 
pay  out  of  earnings  necessary  for 
the  support  of  himself  or  his  fam- 
ily, or  that  he  will  pay  to  the 
prejudice  of  other  creditors  whose 
debts  are  absolute  and  uncondi- 
tional. On  the  other  hand,  such  a 
promise  does  not  imply  simply  an 
ability  to  pay  without  embarrass- 
ment, or  even  without  crippling 
the  debtor's  resources  or  business. 
Tebo  v.  BubitMon.  27 

2.  In  an  action  commenced  in  No- 
vember, 1881,  upon  a  written  prom- 
ise made  by  defendant  in  October, 
1872,  to  pay  $1,000  before  that 
time  loaned  to  him  by  plaintiff, 
the  moment  he  was  able,  the  de- 
fense was  the  statute  of  limita- 
tions. It  appeared  that  for  some 
time  prior  to  November,  1875,  de- 
fendant had  a  balance  to  his  credit 
in  bank  at  all  times,  sometimes 
more  and  sometimes  less  than 
plaintiffs  claim.  „  Also,  that  de- 
fendant, from  prior  to  1873,  was  a 
member  of  the  New  York  Stock 
Exchange,  and  that  his  seat,  in 
1875,  was  worth  $5,000.  Whether 
he  owed  any  other  debts  than  that 
to  plaintiff  did  not  appear.  Plain- 
tiff testified  to  a  conversation  with 
defendant  in  October,  1875,  in 
which  the  latter  stated  that  he  had 
not  seen  a  time  since  he  borrowed 
the  money  when  he  could  pay  it, 
and  that  plaintiff  could  rest  assured 
he  would  do  so  as  soon  as  he  was 
able.  The  court  nonsuited  plaintiff. 
Held  error ;  that  it  was  a  question 
of  fact  for  the  jury  as  to  when  de- 
fendant became  able  to  pay.       Id. 

3.  Defendants  contracted  to  deliver 


to  MM  pliintiff's  assignor,  400,000 
feet  of  lumber  during  the  season  of 
navigation  of  1875.  Subsequently 
by  another  contract  they  agreed  to 
deliver  400,000  feet  during  the 
year  1876,  on  a  credit  of  thirty  and 
sixty  days,  and  it  was  provided 
that  in  case  of  a  breach  of  the 
previous  contract,  if  the  second 
contract  was  performed,  such 
breach  should  be  excused  to  the 
extent  of  150,000  feet.  There  was 
a  breach  of  the  first  contract  to 
the  extent  of  153,495  feet.  About 
the  opening  of  the  season  of  1870, 
M.  assigned  his  property  to  plain- 
tiff and  then  became  insolvent ; 
the  former  continued  the  busi- 
ness. Defendants  thereupon  sold 
their  lumber  on  hand  and  ceased 
to  buy  any  more,  and  when  ap- 
plied to  by  M.  and  plaintiff  to  per- 
form the  secoud  contract,  although 
M.  offered  a  guaranty  of  payment, 
announced  their -intention  not  to 
do  so,  giving,  as  a  reason,  the  in- 
solvency of  M.  and  denying  his 
right  to  assign  the  contract.  In  an 
action  to  recover  damages  for  the 
breach  of  the  contract  for  1875, 
the  referee  found  that  plaintiff 
was  at  all  times  able,  ready  and 
willing  to  receive  and  pay  for  the 
lumber  under  the  second  contract. 
Held,  that  defendants  were  liable 
for  the  whole  amount  of  damages; 
that  while  the  insolvency  of  M. 
excused  defendants  from  deliver- 
ing lumber  under  the  second  con- 
tract on  credit,  and  entitled  them 
to  demand  payment  on  or  before 
delivery,  it  did  not  abrogate  the 
contract;  and  without  some  action 
on  their  part  putting  plaintiff  or 
M.  in  default  for  not  accepting  and 
paying  for  the  lumber  to  be  deliv- 
ered under  it,  they  could  not  take 
the  benefit  of  it  as  a  defense  to 
their  liability  under  the  previous 
contract.     Pardee  v.  Kanady.  121 

4.  The  mere  insolvency  of  one  of  the 
parties  to  an  executory  contract  of 
sale  is  not  equivalent  either  to  a 
rescission  or  a  breach,  it  simply 
relieves  the  vendor  from  an  agree- 
ment to  give  credit,  and  payment 
may  be  substituted.  Id. 

5.  Plaintiffs  agreed  to  deliver  to  de- 
fendant 400,000  brick,  which  the 
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latter  agreed  to  accept  and  pay 
for  at  a  stipulated  price.  The 
brick  were  to  be  delivered  from 
time  to  time  at  plaintiffs'  conven- 
ience, bat  without  delaying  defend- 
ant in  the  prosecution  of  the  work 
for  which  they  were  intended.  A 
prompt  delivery  and  acceptance 
was  contemplated,  and  this  was 
one  of  the  conditions  inducing 
plaintiffs  to  enter  into  the  contract. 
After  plaintiffs  had  delivered  a 
portion  of  a  cargo  of  brick,  defend- 
ant  refused  to  receive  the  residue, 
alleging  that  they  were  of  inferior 
quality  from  that  called  for  by  the 
contract,  and  also  that  he  had  not 
room  to  receive  them.  Plaintiffs 
offered  to  deliver  the  balance,  and 
stated  that  if  brick  advanced  in 
price  they  could  not  be  held  re- 
sponsible for  delivery  on  the  con- 
tract. On  several  occasions  there- 
after they  expressed  a  willingness 
to  go  on  with  the  contract,  but  de- 
fendant was  not  ready,  and  only 
became  ready  when  brick  had 
greatly  advanced  in  price.  In  an 
action  to  recover  damages  for 
breach  of  the  contract  the  referee 
found  that  the  reasons  given  for 
the  refusal  to  receive  were  ground- 
less. Held,  that  the  tender  and 
refusal  constituted  a  breach  of  the 
contract;  that  plaintiffs  were  not 
required  to  tender  the  whole  400,- 
000  brick  in  order  to  put  defend- 
ant in  default.  Also,  that  the 
right  of  action  which  accrued  from 
the  refusal  to  receive  was  not 
waived  by  the  subsequent  offers 
to  deliver,  which  were  not  ac- 
cepted.    Canda  v.  Wick.  127 

6.  The  brick  in  question  were  deliv- 
ered by  plaintiffa  to  other  parties 
on  contracts  made  prior  to  that 
with  defendant.  Plaintiffs  were 
able  to  furnish  the  brick  required 
for  all  the  contracts,  field,  that 
the  price  received  under  such  other 
contracts  was  immaterial  and  evi- 
dence   thereof  properly  rejected. 

Id. 

7.  Where  one,  assuming  to  act  as 
agent,  executes  a  writen  contract 
in  that  capacity  in  the  name  of  the 
alleged  principal,  a  contract  on  his 
part  is  implied  from  the  instru- 
ment that  he    had    authority    to 


make  it  in  behalf  of  the  person 
named  as  principal ;  and  where 
the  contract  is  entered  into  by  the 
other  party  in  reliance  upon  the 
assumed  authority,  in  case  the 
agent  had  not  authority  he  is  lia- 
ble for  the  damages  sustained  bj 
reason  of  the  breach  of  his  im- 
plied contract.     Simmon*  v.  More. 

140 

8.  Where  a  contract  so  made  by  an 
assumed  agent  is  for  the  purchase 
of  goods,  and  is  sufficient  in  form 
to  satisfy  the  provision  of  the  stat- 
ute of  frauds,  declaring  void  an 
executory  contract  for  tHe  sale  of 
goods  of  greater  value  than  $50, 
unless,  in  writing,  the  fact  that  the 
contract  is  invalid  as  against  the 
alleged  principal  does  not  make 
the  statute  a  good  defense  in  favor 
of  the  agent  in  an  action  for  breach 
of  his  implied  warranty  of  Au- 
thority. Id. 

9.  The  parties  entered  into  a  con- 
tract by  which  defendants  agreed 
to  sell  and  convev  to  plaintiff  cer- 
tain lands  described  as  lying  and 
being  in  L.  O.  county,  Texas ;  in 
exchange  for  which  plaintiff 
agreed  to  convey  certain  lands  in 
this  State.  It  was  stipulated  that 
T.,  an  agent  for  plaintiff,  should 
go  to  Texas  and  examine  the  lands 
there,  to  ascertain  if  they  were  as 
represented  by  defendants ;  deeds 
were  to  be  executed  and  left  in 
escrow  to  be  delivered  in  case  T. 
approved  of  the  purchase  and  the 
titles  were  found  correct,  etc  The 
agreement  stated  that  it  was  made 
upon  the  express  agreement  that 
in  case  T.  did  not  approve  of  the 
exchange  after  such  personal  ex- 
aminations the  contract  was  "to 
become  and  be  null  and  void."  T. 
proceeded  to  Texas  and  there 
ascertained  that  defendants  owned 
no  such  lands  as  they  described  in 
their  deed.  In  an  action  to  recover 
T.'s  charges  for  Ins  services  and 
expenses,  no  fraud  was  imputed  to 
defendants,  but  it  was  substan- 
tially conceded  that  they  were  in- 
nocently mistaken.  Held,  that  the 
plaintiff's  right  to  recover  nius* 
rest  either  upon  fraud  or  warranty; 
that  no  warranty  on  the  part  of 
defendants  of    ownership  of  the 
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lands  described  could  be  implied  ; 
and,  as  no  fraud  was  claimed,  that 
no  legal  wrong  had  been  suffered 
by  -plaintiff;  and  that  the  action 
was  not  maintainable.  Dey  v. 
NfMon.  166 

10.  The  parties  entered  into  a  con- 
tract by  which  plaintiffs  agreed  to 
sell  and  defendant  to  purchase 
about  five  hundred  tons,  of  "  No.  1 
Eglinton  Scotch  pit?  iron  for  ship- 
ment in  March,  1880,  from  Great 
Britain  to  New  York,  by  sail  or 
steam  vessels  at  seller's  option, 
deliverable  ex  vessel  on  arrival/* 
Plaintiffs  shipped  no  iron  in  March, 
but  in  April  they  secured  the 
option  to  purchase  five  hundred 
tons  of  iron  of  the  kind  specified, 
shipped  by  another  party  in 
March  from  Great  Britain  and 
then  on  its  way  to  New  York. 
When  it  arrived  plaintiffs  notified 
defendant  that  his  iron  had  arrived 
and  offered  to  deliver  it  under  the 
contract.  Defendant  refused  to 
accept  it  or  to  give  any  instructions 
in  regard  to  unloading;  plaintiffs 
subsequently  made  a  contract  for 
the  purchase  of  the  iron.  It  is 
the  custom  in  the  port  of  New 
York,  when  iron  is  unloaded,  for 
the  custom-house  weigher  to  weigh 
and  the  buyer  who  has  purchased 
"ex  vessel"  must  take  it  as  it 
passes  from  the  vessel.  This  iron 
was  so  weighed  and  then  ware- 
housed. Plaintiffs  notified  defend- 
ant of  the  fact  and  sent  to  them 
the  warehouse  receipt  and 
weigher's  return,  which  papers 
defendant  returned  and  declined 
to  receive  the  iron  under  the  con- 
tract on  the  ground  that  it  was  not 
shipped  by  plaintiffs.  In  an  action 
to  recover  damages  for  breach  of 
the  contract,  held,  that  the  contract 
did  not  limit  plaintiffs  to  iron 
shipped  by  them,  and  the  reason 
for  the  refusal  to  accept  was, 
therefore,  untenable.  Cunning- 
him  v.  Jud*on.  179 

11.  While  the  seller  is  limited  to  the 
description  of  the  goods  in  such  a 
contract  and  the  buyer  is  not  bound 
if  there  is  a  variance,  even  in  a 
stipulation  entirely  unimportant,  a 
liberal  construction  of  the  Ian- 
guage  used  will  not  be  resorted  to, 


to  import-  into  the  contract  snch  a 
stipulation,  nor  will  it  be  con- 
sidered as  included  if  there  is  a 
reasonable  doubt  as  to  the  intent 
of  the  parties  to  include  it.        Id. 

12.  Also  held,  that  there  was  a  suffi- 
cient offer  of  performance  on  the 
part  of  plaintiffs  to  put  defendant 
in  default.  Id. 

13.  Where  the  parties,  in  settlement 
of  a  disputed  claim,  agree  upon 
the  amount  due,  and  the  one 
against  whom  the  claim  was  made 
executes  a  written  agreement  to 
pay  the  sum  so  fixed,  In  an  action 
upon  the  agreement  he  is  pre- 
eluded  from  setting  up  as  a  de- 
fense that  nothing  was  in  fact 
due.    Dunham  v.  Grisioold.      224 

14.  An  absolute  authority  to  draw  is 
equivalent  to  an  unconditional 
promise  to  pay  a  bill  of  exchange; 
and  the    authority  need    not  -be 

Ehrased  in  the  precise  and  formal 
in  guage   of    a    legal   document. 
But*  v.  Renauld.  256 

15.  The  implication  of  a  contract  be- 
tween parties  upon  a  subject  to 
which  their  attention  has  been  di- 
rected, and  which  they  have  omit- 
ted to  provide  for  by  express  agree- 
ments, should  not  be  made  by  a 
court,  except  to  enforce  a  manifest 
equity,  or  from  unequivocal  acts 
of  the  parties  indicating  an  inten- 
tion to  effect  such  a  result.  King 
v.  Leighton.  887 

16.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  a  receiver  of  rents  accruing 
from  an  undertenant  had  been  ap- 
pointed, and  wherein  the  original 
landlord  claimed  a  preference  for 
the  amount  of  rent  unpaid  as  fixed 
by  the  original  lease,  it  appeared 
that  by  an  agreement  between  her, 
her  tenant  and  certain  underten- 
ants she  consented,  in  consideration 
of  the  payment  to  her  from  rents 
accruing  under  a  sublease  of  a  less 
sum  per  annum  than  that  fixed  by 
her  lease,  that  the  residue  of  said 
rents  might  be  appropriated  for 
other  purposes.  Held,  that  she 
was  only  entitled  to  a  preference 
to  the  amount  fixed  by  said  agree- 
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ment;  that,  as  but  for  it  she  w*uld 
hare  been  entitled  to  no  portion  of 
the  money  due  under  the  sub-lease, 
she  was  bound  by  the  conditions 
of  the  agreement.  StUlman  v.  Van 
Beuren.  439 

17.  The  provision  of  the  Federal 
statutes  (U.  S.  R.  S.,  £  3963),  pro- 
hibiting  a  contractor  for  carrying 
the  mails  between  the  United 
States  and  a  foreign  country  from 
assigning  his  contract  and  declar- 
ing any  assignment  or  transfer 
thereof  void,  does  not,  where  the 
contractor  is  in  fact  an  agent  for 
another,  operate  to  annul  the 
agency  or  to  vitiate  his  liability  to 
the  principal,  so  far  at  least  as 
money  actually  received  by  the 
former  under  the  contract  is  con- 
cerned ;  and  an  action  against  him 
is  maintainable  by  the  principal  to 
recover  the  same.  Oregon  S.  S.  Co. 
v.  Otis.  446 

18.  Certain  persons  styling  them- 
selves the  "  Executive  Committee  " 
of  "The  Reform  Association,"  the 
object  of  which  was  to  promote  the 
election  of  such  candidates  for 
office  as  should  be  recommended 
by  them,  hired  rooms  and  made 
an  estimate  of  such  expenses  as 
would  probably  be  required.  This 
included  the  rent  for  rooms,  the 
service  of  a  mau  in  caring  for  them, 
and  other  items  not  included  in 
the  exceptions  specified  in  the  pro- 
visions of  the  statute  (£  6,  tit.  ?, 
chap.  130,  Laws  of  1842),  which 
prohibits  a  candidate  for  any 
elective  office  from  contributing 
money  to  promote  the  election  of 
himself  or  other  person  except  for 
certain  specified  purposes.  A 
schedule  of  items  whereon  a  por- 
tion of  the  aggregate  was  "set 
down  "  to  defendant  as  his  share, 
was  shown  to  defendant,  who  had 
been  nominated  for  au  elective 
office,  and  he  agreed  to  pay  it. 
Expenses  were  incurred  and  money 
paid  by  plaintiffs  for  the  purpose 
stated.  In  an  action  to  recover 
the  portion  of  the  expense  so 
agreed  to  be  paid  by  defendant, 
held,  that  the  complaint  was  prop- 
erly dismissed;  that  the  contract 
and  expenditures  were  in  violation 
of  said  act ;    also,  the  fact  that  a 


sum  greater  than  the  portion  set 
down  to  defendant  had  been  paid 
for  purposes  permitted  by  the 
statute  did  not  authorize  a  recov- 
ery, as  the  agreement  was  entire, 
and  the  lawful  consideration  could 
not  be  separated  from  those  which 
were  illegal.     Foley  v.  Speir.    552 


When  proof  of  custom  ina<L 

lissible  to  control  or  affect  a  contract. 
See  Hermann  v.  JV.  F.  Ins.  Co.  411 

See  Covenant. 


CONTRIBUTORY   NEGLIGENCE. 
See  Neglioknce. 

CONVERSION. 

1.  In  an  action  upon  a  promissory 
note  damages  for  the  conversion 
by  the  holder  of  property  pledged 
to  him  as  security  for  the  payment 
of  the  note  may  properly  be 
pleaded  as  a  counter-claim  ;  and 
the  amount  thereof  must  be  taken 
into  consideration  in  determining 
whether  a  judgment  in  such  Ac- 
tion is  reviewable  in  this  court. 
Cass  v.  Higenbotam.  24S 

2.  A  tax-roll  and  two  warrants,  one 
issued  by  the  proper  officer  of  the 
city  of  S.  (defendant),  the  other 
by  the  board  of  supervisors  of  the 
county,  were  delivered  to  a  con- 
stable duly  authorized  to  collect 
the  city,  county  and  local  assess- 
ments. The  warrants  directed  the 
constable  to  collect  from  persons 
named  in  the  schedule  annexed 
and  in  the  assessment  and  tax- 
roll  the  sums  opposite  their  names, 
being  the  amounts  assessed  to 
them.  In  the  schedule  and  assess- 
ment-roll the  name  of  plaintiff 
did  not  appear,  but  to  collect  a  us 
which  did  appear  thereon  assessed 
toother  persons,  plaintiff's  prop- 
erty was  levied  upon  and  sold. 
The  check  given  by  the  purchaser 
was  paid  into  the  city  treasury  by 
the  constable.  Field,  that  an  ac- 
tion for  an  unlawful  conversion  of 
the  property  was  not  maintainable 
against  thecity;  that  the  city  was 
not  bound  by  the  tortious  acts  of 
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the  officer  outside  of  the  directions 
given  in  the  warrants;  that  the 
receipt  of  the  proceeds  of  sale,  in 
the  absence  of  notice  that  the  col- 
lection had  not  been  made  from 
the  proper  person,  was  not  a  ratifi- 
cation of  the  unlawful  acts  of  the 
officer;  nor  was  a  resolution  of  the 
common  council  agreeing  to  save 
the  constable  harmless  in  collect- 
ing the  tax ,  in  case  he  proceed  in 
such  collection  according  to  law, 
an  authorization  or  adoption  of 
any  illegal  or  tortious  act  com- 
mitted by  him.  Seer  son  v.  City  of 
Syracuse.  577 

CORPORATIONS. 

1.  It  is  not  a  controlling  fact  in  the 
assessment  of  the  capital  stock  of 
a  corporation  that  the  whole  capi- 
tal was  originally  invested  in  real 
estate;  it  is  the  duty  of  the  asses- 
sors to  ascertain  the  present  value 
of  the  stock,  and  from  this  to  de- 
duct "the  assessed  value  of  the 
real  estate  "  (§  8,  chap.  456,  Laws 
of  1867),  and  such  other  items  as 
are  specified.  People,  ex  rel.  v. 
Asten.  597 

2.  While  the  indebtedness  of  the 
corporation  is  a  proper  subject  for 
consideration  in  estimating  the 
value  of  the  stock,  there  is  no  au- 
thority for  its  deduction  from  the 
value  after  an  estimate  of  the 
same  has  been  made.  Id. 

Bee  Insurance  (Fere). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

Costs  may  be  allowed  to  a  special 
guardian  unsuccessfully  contest- 
ing the  probate  of  a  will,  but  lim- 
ited by,  and  only  as  specified  in 
the  Code  of  Civil  Procedure  f  " 
2558-2561).    In  re  Budtong. 

— -  Where  mother  of  infant  i» 
cited  in  proceedings  for  appointment 
of  some  other  person  than  her  as  guar* 

S10KBL8 — Vol.  LV. 


dian  is  not  party  to  'proceedings  in 
such  sense  as  to  be  subjected  to  liability 
for  costs. 

See  In  re  Valentine.    (Mem.)   607. 


COUNTER-CLAIM. 

1.  Where  an  executor  or  administra- 
trator  has  sold,  on  credit,  property 
of  the  estate,  he  may  bring  an  ac- 
tion in  his  own  name  to  recover 
the  debt,  and  in  such  an  action  a 
debt  against  the  decedent  may  not 
be  made  the  subject  of  a  counter- 
claim. Thompson  v.  Whitmarsh-  85 

2.  In  an  action  upon  a  promissory 
note  damages  for  the  conversion 
by  the  holder  of  property  pledged 
to  him  as  security  for  the  payment 
of  the  note  may  properly  be  pleaded 
as  a  counter-claim;  and  the  amount 
thereof  must  be  taken  into  consid- 
eration in  determining  whether  a 
judgment  in  such  action  is  review- 
able in  this  court.  Cass  v.  Higen- 
botam.  248 

8.  After  the  commencement  of  such 
an  action  defendant  tendered  the 
amount  due  on  the  note  with  costs 
on  condition  that  plaintiff  return 
the  property  pledged,  which  re- 
turn was  demanded  and  refused. 
Held,  that  it  was  not  essential  to 
the  validity  of  the  tender  to  pay 
the  money  into  court;  that  defend- 
ant was  entitled  to  make  the  ten- 
der conditional,  and  the  refusal  of 
plaintiff  to  surrender  the  property 
pledged  rendered  him  liable  for  a 
conversion ;  also  that  defend- 
ant was  entitled  to  counter-claim 
damages  for  the  conversion,  al- 
though occurring  after  the  com- 
mencement of  the  action ;  and  that, 
if  an  application  to  the  court  for 
leave  to  set  up  the  tender  as  a  de- 
fense was  necessary,  as  the  answer 
was  received  and  retained  without 
objection,  and  plaintiff  had  allowed 
the  trial  to  proceed  without  objec- 
tion, and  had  obtained  judgment, 
it  was  too  late  to  insist  on  appeal 
that  the  defense  was  improperly 
pleaded  because  no  leave  was  ob- 
tained. Id. 

4*  Plaintiff  set  up  in  reply  to  the 
defense  that  before   tender  was 
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made  an  action  had  been  com- 
menced against  him  by  a  third 
person  for  a  portion  of  the  prop, 
erty  pledged,  of  which  defendant 
was  notified,  and  he  had  become  a 
party  thereto,  and  that  plaintiff,  at 
the  time  of  the  alleged  tender, 
offered  to  return  the  balance  of 
the  property  upon  payment  of  the 
note,  but  defendant  refused  to  ac- 
cept and  to  make  payment.  Held, 
that  the  pendency  of  said  action 
furnished  no  justification  for  the 
refusal  to  deliver  all  of  the  prop- 
erty pledged,  and  did  not  bar  de- 
fendant's right  to  counter-claim 
his  damages.  Id. 

COURTS. 

See  Delinquency  Court. 
General  Term. 
Surrogate's  Court. 


COURTS-MARTIAL. 
See  Delinquency  Court. 


COVENANT. 

1.  Where  a  conveyance  is  made,  sub- 
ject to  a  mortgage  upon  the  prem- 
ises, which  the  grantee,  by  the 
terms  of  the  deed,  "  assumes,"  he 
thereby  becomes  personally  liable 
for  the  mortgage  debt ;  the  cove- 
nant to  assume  is  the  equivalent  of 
one  to  pay.     Schley  v.  Fryer.      71 


2.  Where  it  appeared  that  the  grantee 
in  such  a  deed  had  given  to  another 
by  whom  the  purchase  of  the  land 
was  made,  general  authority  to 
deal  in  real  estate  in  his  name, 
held,  that  he  was  bound  by  the 
covenant,  although  he  permitted 
the  ostensible  agent  to  reap  the 
benefits  of  his  dealing,  and  al- 
though he  did  not  know  that  the 
clause  was  in  the  deed,  and  never 
specially  authorized  its  insertion. 

Id. 

8.  Where,  therefore,  the  owner  of 
land  upon  a  stream  conveys  the 
same  with  covenant  of  quiet  enjoy- 
ment, and  subsequently  an  owner 
below  under  and  by  virtue  of  a 
paramount  right  raises  the  height 


of  a  dam  upon  his  land  and  thereby 
floods  the  land  conveyed,  this  is 
substantially  an  eviction  and  a 
breach  of  the  covenant  Scriter 
v.  Smith.  471 

4.  Where  there  is  an  outstanding 
title  to  an  easement,  in  premises 
conveyed  with  covenant  oi  quiet 
enjoyment,  which  materially  im- 
pairs the  value  of  the  premises  and 
interferes  with  the  use  and  posses- 
sion of  some  portion  thereof,  the 
covenant  is  broken  although  there 
is  no  technical  physical  ouster.  Id. 

5.  A  personal  obligation  on  the  part 
of  a  grantee  to  pay  a  mortgage  upon 
the  premises  conveyed  may  not  be 
implied  from  a  statement  in  his 
deed  that  the  conveyance  is  subject 
to  the  mortgage,  and  that  the 
amount  thereof  M  forms  part  of  the 
consideration,  and  is  deducted 
therefrom."  I$q.  L.  A$.  Soc.  v. 
Bostxcick.  638 


CRIMINAL  TRIAL. 

1.  Errors  upon  a  criminal  trial  can 
be  made  available  in  this  court 
only  by  exception  duly  taken  on 
the  trial.  This  rule  is  not  changed 
by  the  provision  of  the  Code  of 
Criminal  Procedure  (§  527),  au- 
thorizing the  Supreme  Court  on 
appeal  in  a  criminal  action  to  grant 
a  new  trial  where  the  judgment  is 
against  evidence  or  law,  although 
no  exceptions  were  taken  on  the 
trial.    People  v.  Ghtidici.  503 

2.  Where  upon  a  criminal  trial  the 
deposition  of  a  witness  taken  in 
pursuance  of  said  Code(§§  620-633) 
on  the  application  of  the  prisoner 
Was  offered  in  evidence  on  behalf 
of  the  people,  and  received  with- 
out objection  or  exception  on  the 
part  of  the  defendant,  held,  that 
no  question  as  to  its  admissibility 
could  be  considered  here.  Id. 

8  A  general  exception  to  a  portion 
of  a  charge  is  of  no  avail,  unless 
all  of  the  propositions  laid  down 
therein  are  erroneous.  Id. 

4.  An  indefinable  doubt  which  cannot 
be  stated,  with  the  reason  upon 
which  it  rests,  is  not  a  "  reasonable 
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doubt "  within  the  meaning  of  the 
rule  giving  the  defendant  on  a 
criminal  trial  the  benefit  of  such  a 
doubt.  Id. 

5.  Where  the  court  on  such  a  trial 
charged  the  jury  in  substance  to 
view  all  the  facts  from  which  an 
inference  was  to  be  drawn,  and 
inquire  whether,  consistently  with 
the  truth  of  the  whole,  the  pris- 
oner might  not  be  innocent;  to 
weigh  and  consider  the  evidence, 
and  if,  from  deficiency  of  proof  or 
in  conclusiveness  of  testimony,  any 
material  fact  was  not  established, 
there  was  then  a  reasonable  doubt, 
to  the  benefit  of  which  the  pris- 
oner was  entitled;  but  that  it  is 
not  a  mere  guess  or  surmise  that 
the  man  may  not  be  guilty,  it  is 
such  a  doubt  as  a  reasonable  man 
might  entertain  after  a  fair  review 
and  consideration  of  the  doubt, 
for  which  some  good  reason  arising 

.  from  the  evidence  can  be  given. 
Held  no  error.  Id. 

6.  To  support  a  conviction  under  the 
Penal  Code  for  abduction  (§  282  as 
amended  by  §  2,  chap.  46,  Laws 
of  1884),  it  must  be  proved,  both 
that  there  was  a  "  taking"  within 
the  meaning  of  the  act,  and  that 
such  taking  was  for  the  purposes  of 
prostitution.     People  v.  Plath.  590 

7.  The  word  "taking"  implies 
some  persuasive  inducement  on 
the  part  of  the  accused,  not  a 
mere  permission  or  allowance  to 
follow  a  life  of  prostitution.      Id. 

8.  A  conviction  cannot  be  sustained 
upon  the  unsupported  evidence  of 
the  female  alleged  to  have  been 
abducted,  as  to  either  element 
constituting  the  crime,  t,  e.t  the 
taking  or  the  intent.  (Penal  Code, 
§  283.)  Id. 

9.  Proof  must  be  given,  aside  from 
her  testimony,  tending  to  establish 
the  commission  of  the  crime,  and 
that  it  was  perpetrated  by  the  ac- 
cused. Id. 

10.  Upon  the  trial  of  an  indictment 
for  abduction,  it  appeared  that  the 
defendant  kept  a  dance  hall  or 
concert  saloon  in  the  city  of  New 


York.  The  testimony  of  K.,  the 
female  alleged  to  have  been  ab- 
ducted, was  to  the  effect  that  she 
was  about  fifteen  years  of  age,  of 
Bomewhat  dissolute  character,  liv- 
ing with  her  parents  in  Newark; 
that  in  company  with  a  young 
companion,  a  former  inmate  of  a 
house  of  prostitution,  she  went  to 
New  York  without  the  consent  of 
her  parents,  and  in  strolling  about 
came  to  and  entered  defendant's 
saloon ;  after  sitting  in  the  bar 
room  for  a  while  she  asked  the  de- 
fendant "  how  much  it  was  to  see 
the  entertainment."  He  answered 
"nothing,  my  little  dear!  come 
in,"  and  asked  if  they  had  come 
to  stay,  to  which  E.  replied  that 
she  had.  He  then  invited  them 
up  stairs,  took  indecent  liberties 
with  their  persons,  and  offered  E. 
a  dress,  which  she  refused.  She 
remained  in  the  place  voluntarily 
for  about  a  month,  leading  the  life 
of  a  prostitute.  No  evidence  was 
given  that  defendant  knew  E.'s 
true  name,  her  place  of  residence, 
or  that  he  had  any  previous  ac- 
quaintance with  her  or  her  family, 
their  circumstances  or  condition. 
Other  witnesses  testified  that  they 
visited  the  saloon  while  E.  was 
there;  that  there  were  a  number  of 
men  and  women  dancing  and 
drinking,  and  among  them  K.; 
that  they  asked  the  defendant  if 
he  had  a  young  girl  from  Newark, 
by  the  name  of  E.,  but  he  denied 
any  knowledge  of  such  a  girl,  and 
offered  to  allow  them  to  search  the 
premises.  While  they  were  talk- 
ing E.  disappeared.  They  in- 
spected the  upper  rooms,  the  ap-  < 
pearances,  as  described,  indicating 
they  were  used  for  purposes  of 
prostitution.  A  physical  exami- 
nation of  E.'s  person  showed  that 
attempts  at  sexual  intercourse  had 
been  made,  but  that  it  had  not 
been  accomplished.  Held,  that 
the  evidence  failed  to  sustain  a 
conviction.  Id. 


CUSTOM. 

When  proof  of  custom  inad- 
missible to  control  or  affect  a  contract. 
See  Hermann  v.  J^.  F.  Ins.  Co.  411 
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DAMAGEa 

—  7n  an  action  against  agent 
employed  to  collect  rents  or  pay  taxes, 
etc.,  who  retained  moneys  to  make 
such  payments,  but  converted  them, 
damages  not  limited  to  the  money  thus 
appropriated. 

See  Tuers  v.  Tuers.  196 

Where  right  to  damages  on  ac- 
count of  injunction  is  conceded,  and 
there  is  some  evidence  that  all  the 
items  of  damage  allowed  were  sus- 
tained, and  were  as  much  as  allowed, 
order  not  reviewable. 

See  Lyon  v.  Hersey.  (Mem.)      641 


DEBTOR  AND  CREDITOR. 

1.  A  policy  of  insurance  for  the  ben- 
efit of  a  wife  upon  the  life  of  her 
husband  is  not  assignable  except 
in  the  cases  where  assignments  are 
authorized  by  statute,  and  an  as- 
signment thereof  by  her  cannot 
be  compelled  by  a  decree  of  the 
court,  nor  can  the  avails  thereof 
be  appropriated  in  advance  by 
operation  of  law  to  the  payment  of 
debts,  or  subjected  to  the  lien  of 
creditors  either  of  herself  or  her 
husband.    Baron  v.  Brummer.  872 

2.  As  to  whether  after  the  policy  has 
fallen  due  and  the  avails  thereof 
have  been  paid  over  to  the  wife 
and  invested  in  other  property, 
this  may  be  reached  by  her  cred- 
itors, qumre.  Id. 

3.  The  act  of  1879  (Chap.  248, 
Laws  of  1879),  which  authorizes 
a  wife  to  assign  the  policy  with 
the  assent  of  ner  husband,  does 
not  affect  her  right  to  an  exemp- 
tion thereof  from  any  claim  of  her 
creditors.  Id. 

4.  Under  the  provision  of  the  acts 
amending  the  act  of  1840  (Chap. 
80,  Laws  of  1840),  which  limit  the 
exemption  of  such  policies  con- 
tained in  the  original  act,  from 
claims  of  the  husband's  creditors, 
by  declaring  that  where  the 
amount  of  the  premium  annually 


paid  out  of  the  funds  or  property 
of  the  husband  exceeds  a  sum 
specified,  the  exemption  shall  not 
apply  to  such  portions  of  the 
premium  as  are  in  excess  of  the 
sum  specified  (Chap.  187,  Laws  of 
1858;  chap.  656,  Laws  of  1866; 
chap.  277,  Laws  of  1870),  where 
the  premiums  so  paid,  after  the 
contracting  of  a  debt  by  the  hus- 
band, do  not  exceed  the  sum  lim- 
ited, the  creditor  can  acquire  no 
lien,  although  prior  to  the  con- 
tracting of  the  debt  premiums 
were  so  paid  in  excess  of   that 

Id. 


5.  Plaintiff  held  a  claim  against  a 
firm,  in  which  B.  was  a  partner, 
upon  which  this  suit  was  pending, 
and  also  an  individual  claim 
against  B.  The  latter  having 
become  insolvent,  proposed  to  his 
creditors  to  transfer  all  his  prop- 
erty to  trustees,  to  be  divided 
among  his  creditors  if  those  hold- 
ing claims  to  the  amount  of  three- 
fourths  of  his  indebtedness  would 
assent  and  join  in  a  release. 
Plaintiffs,  on  being  applied  to  to 
assent  to  the  compromise  and  sign 
the  composition  deed,  refused,  on 
the  ground  that  they  would 
thereby  release  the  firm.  Upon 
being  assured  by  B.  that  he  was 
only  a  special  partner,  plain  tins 
consented  to  transfer  the  individual 
claim  to  R.,  with  the  understand- 
ing that  he  should  execute  the 
deed  and  release  as  creditor,  hold- 
ing any  dividends  received  in  trust 
for  them.  B.,  by  the  partnership 
agreement,  was  a  special  partner, 
but,  by  reason  of  irregularity  in 
the  proceedings,  he  had  incurred 
the  liability  of  general  partner, 
which  fact  he  knew  at  the  time, 
but  did  not  disclose  to  plaintiffs. 
The  proposed  compromise  agree- 
ment was  carried  out.  Held,  that 
the  case  did  not  fall  within  the 
rule  prohibiting  a  creditor,  who  is 
a  party  to  a  composition  deed,  or 
who  assents  thereto,  from  reserv- 
ing a  portion  of  his  claim  from  the 
operation  of  the  compromise,  or 
stipulating  for  a  secret  advantage 
over  the  other  creditors  ;  and  that 
the  compromise  agreement  was  no 
defense  and  did  not  discharge  B. 
Almon  v.  Hamilton.  527 
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DEED. 

1.  The  common-law  rale  that  where 
land  is  deeded  to  husband  and  wife, 
they  each  become  seized  of  the  en- 
tirety, and  on  the  death  of  either 
the  whole  survives  to  the  other, 
was  not  abrogated  by  the  acts  in 
relation  to  married  women.  Zornt- 
leinv.  Bram.  12 

2.  It  teems,  also,  that  said  rule  was 
not  done  away  with  by  the  act  of 
1880  (Chap.  472,  Laws  of  1880), 
allowing  the  husband  and  wife  to 
make  division  between  themselves 
of  land  so  held.  Id. 

8.  At  all  events  said  act  does  not 
affect  the  right  of  survivorship 
where  the  conveyance  was  prior  to 
its  passage.  Id. 

4.  Said  act,  therefore,  cannot  so 
operate  as  to  authorize  either  the 
husband'  or  wife,  who  acquired 
title  under  such  a  conveyance, 
prior  to  the  passage  of  said  act, 
separately  to  convey  to  a  third 
person,  and  such  a  deed  conveys 
no  title.  Id. 

5.  Where  a  conveyance  is  made,  sub- 
ject to  a  mortgage  upon  the  prem- 
ises, which  the  grantee,  by  the 
terms  of  the  deed,  "  assumes,"  he 
thereby  becomes  personally  liable 
for  the  mortgage  debt ;  the  cove- 
nant to  assume  is  the  equivalent 
of  one  to  pay.    Schley  v.  Fryer. 

71 

6.  Where  it  appeared  that  the  gran- 
tee in  such  a  deed  had  given  to 
another,  by  whom  the  purchase 
of  the  land  was  made,  general  au- 
thority to  deal  in  real  estate  in  hiB 
name,  held,  that  he  was  bound  by 
the  covenant,  although  he  per- 
mitted the  ostensible  agent  to  reap 
the  benefits  of  his  dealing,  and  al- 
though he  did  not  know  that  the 
clause  was  in  the  deed,  and  never 
specially  authorized  its  insertion. 

Id. 

7.  A  personal  obligation  on  the  part 
of  a  grantee  to  pay  a  mortgage 
upon  the  premises  conveyed  may 
not  be  implied  from  a  statement 
in  his  deed  that  the  conveyance  is 


subject  to  the  mortgage,  and  that 
the  amount  thereof  "  forms  part 
of  the  consideration,  and  is  de- 
ducted therefrom."  Eq.  L.  As.  Soc. 
v.  BostuHck.  628 

Comptroller's  deed  on  sale  of 

land  for  unpaid  taxes,  effect  of. 
See  Wood  v.  Ehapp.  109 

See  Covenant. 


DEFENSES. 

1.  A  municipal  corporation  charged 
with  the  duty  of  keeping  its 
streets  in  safe  condition  for  travel 
does  not  discharge  its  whole  duty 
by  simply  instructing  its  subordi- 
nates to  ascertain  the  facts  and  re- 
port. If  a  defect  exists,  which  is 
in  fact  dangerous,  the  opinion  of 
such  subordinates  that  it  is  not, 
and  a  consequent  failure  on  their 
part  to  report  it,  Is  not  a  defense 
against  a  charge  of  negligence  in 
not  repairing  it.  Qoodfellow  v. 
Mayor,  etc.  15 

2.  It  is  no  defense,  in  an  action 
againBt  a  village  for  negligence  in 
omitting  to  repair  a  street,  that 
the  defect  complained  of  existed 
at  the  time  of  the  incorporation, 
or  that  the  municipality  has  omit- 
ted to  make  ordinances  or  by-laws 
in  reference  to  repairing  its  streets. 
Nelson  v.  Vil .  of  Canisteo.  89 

3.  It  seems  the  fact  that  a  servant, 
employed  for  a  stipulated  period, 
and  a  part  of  whose  duties  it  was 
to  sell  property  of  his  employer, 
has  retained,  without  the  consent 
of  the  latter,  and  failed  to  account 
for  a  portion  of  the  proceeds  of 
sales,  is  not  alone  a  complete  de- 
fense to  an  action  to  recover  the 
contract-price  for  his  services, 
where  he  has  completed  his  full 
term  of  service.  Turner  v.  Kou- 
toenhoven.  115 

4.  While  flagrant  acts  of  dishonesty, 
seriously  affecting  the  master's 
interest,  might  bar  a  recovery  in 
such  an  action,  although  the 
amount  fraudulently  appropriated 
was  much  less  than  the  amount 
of   wages,  a  failure    to  pay  over 
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caused  by  mistake  or  neglect,  In 
the  absence  of  any  provision  in 
the  contract  covering  it,  will  not 
defeat  a  recovery  fdr  the  contract, 
price  less  the  sums  so  retained. 

Id. 

5.  Where  the  parties,  in  settlement 
of  a  disputed  claim,  agree  upon 
the  amount  due,  and  the  one 
again Bt  whom  the  claim  was  made 
executes  a  written  agreement  to 
pay  the  sum  so  fixed,  in  an  action 
upon  the  agreement  he  is  pre- 
cluded from  setting  up  as  a  defense 
that  nothing  was  in  fact  due. 
Dunham  v.  Oriswoid.  224 

6.  A  mere  threat  to  sue  upon  a 
claim,  and  to  arrest  the  person 
against  whom  It  Is  made  in  such 
suit,  or  by  virtue  of  an  execution 
which  may  be  issued  upon  a  judg- 
ment obtained  therein,  is  not  such 
duress  as  will  avoid  a  promise  to 
pay  the  claim,  induced  by  the 
threat.  Id. 


DEFINITIONS. 

1.  Within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (§  1296>,  which  declares  that 
"a  person  aggrieved,  who  is  not  a 
party"  to  an  action  or  proceeding, 
but  who  is  entitled  to  be  substi- 
tuted in  place  of  a  party,  may  ap- 
peal from  a  judgment  or  order ;  a 
person  is  not  "  aggrieved  "  unless 
the  judgment  or  order  has  binding 
force  against  his  rights,  his  per- 
son or  his  property  ;  the  fact 
that  it  may  remotely  or  contin- 
gently affect  interests  which  he 
represents  does  not  give  him  a 
right  to  appeal.    Ross  v.  Wigg.  243 

2.  It  seems  that  the  word  '•  assetB" 
as  used  in  the  provision  of  the  act 
of  18d9  (§  17,  chap.  902,  Laws  of 
1869),  authorizing  the  court  to  ap- 
point a  "receiver  of  all  the  assets 
and  credits"  of  a  life  insurance 
company,  means  all  the  property, 
real  and  personal,  of  such  com- 
pany, and  the  receiver  upon*  his 
appointment  becomes  vested  with 
the  title  to  all  of  the  property  of 
the  company,  including  its  real 
estate,  and  no  formal  conveyance 


to  him  thereof  is  requisite.    In  re 
Atty.  OenH  v.  At.  Mut.  L.  Ins.  Co. 

279 

.  An  indefinable  doubt  which  can- 
not be  stated,  with  the  reason  upon 
which  it  rests,  is  not  a  "  reasonable 
doubt"  within  the  meaning  of  the 
rule  giving  the  defendant  ou  a 
criminal  trial  the  benefit  of  such  a 
doubt.    People  v.  Guidici.         503 


DELINQUENCY  COURTS. 

1.  Courts* martial  and  delinquency 
courts  being  courts  of  special  and 
limited  jurisdiction,  judgments 
pronounced  by  them,  when  ques- 
tioned in  any  collateral  proceeding, 
are  of  no  force  or  effect  as  estab- 
lishing a  right  to  enforce  them 
unless  accompanied  by  proof  of  the 
jurisdictional  facts  upon  which  the 
authority  of  the  court  to  render 
them  depends.  People,  ex  rel.  v. 
Warden,  etc.  20 

2.  The  recital  of  jurisdictional  facts 
in  the  records  of  such  courts  does 
not  furnish  even  prima  facie  evi- 
dence of  their  existence.  Id. 

8.  Such  proof,  whenever  furnished, 
Is  subject  to  the  right  of  the 
person  affected  thereby  to  contro- 
vert it  and  to  show  want  of  juris- 
diction. Id. 

4.  The  existence  of  a  valid  enlist- 
ment is  essential  to  give  a  delin- 
quency court  jurisdiction  either 
over  the  person  proceeded  against 
or  the  subject-matter,  and  as  by 
the  m provision  of  the  National 
Guard  Act  (§  40,  chap.  299,  Laws 
of  1883)  declaring  that  no  minor 
shall  be  enlisted  without  the  con- 
sent of  his  parent  or  guardian, 
such  a  consent  is  made  a  condition 
of  a  valid  enlistment,  and  without 
it  the  court  acquires  no  juris- 
diction. Id. 

5.  A  return  to  a  writ  of  habeas  corpus 
alleged  in  substance  that  F.,  the 
relator,  was  detained  by  virtue  of 
a  warrant  duly  issued  to  enforce 
the  collection  of  a  fine  imposed  by 
a  delinquency  court ;  that,  though 
a  minor  at  the  time  of  his  enlist- 
ment, the    same    was  legal   and 
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proper  by  reason  of  the  consent  of 
his  father  thereto.  The  relator 
traversed  the  return,  alleging  the 
invalidity  of  his  enlistment  on  ac- 
count of  his  minority,  and  for 
want  of  consent  of  his  father,  and 
denied  the  jurisdiction  of  the  court; 
this  was  supported  by  the  affi- 
davit of  the  father,  to  the  effect  that 
he  never  consented,  and  immedi- 
ately upon  learning  of  the  enlist- 
ment, he  repudiated  it,  and  by  the 
affidavit  of  the  relator  that  the 
alleged  consent  was  signed  by  him- 
self at  the  suggestion  and  in  the 
presence  of  the  enlisting  officer. 
It  was  not  alleged  that  the  relator 
ever  performed  any  military  duty, 
or  in  any  way  acknowledged  any 
obligation  imposed  by  the  enlist- 
ment. It  did  not  appear  that  the 
question  of  jurisdiction  was  raised 
or  determined  by  the  delinquency 
court.  Upon  the  hearing  on  the 
return,  the  court  declined  to  hear 
any  evidence  relating  to  the  re- 
lator's enlistment  on  the  ground 
that  the  determination  of  the  de- 
linquency court  was  conclusive 
upon  that  question.    Held  error. 

Id. 


DEMAND. 

1.  No  cause  of  action  arises  against 
an  indorser  of  a  promissory  note 
payable  upon  demand,  with  inter- 
est, until  after  actual  demand, 
and  until  such  demand  the  stat- 
ute of  limitations  does  not  begin 
to  run  as  against  the  indorser. 
Shuit*  v.  Mngar.  539 

2.  In  order  to  hold  the  indorser, 
however,  it  must  appear  that  a 
demand  was  made  of  the  maker, 
or  if  more  than  one,  and  the  note 
is  not  a  partnership  one,  of  each 
of  the  makers,  upon  a  subsisting 
obligation-;  so  that  the  holder  upon 
payment  by  the  indorser  may  de- 
liver to  him  the  note  unimpaired 
by  any  act  or  omission  on  his  part 
subsequent  to  the  contract  of  in- 
dorsement. Id. 

8.  Where,  therefore,  the  holder 
omits  to  make  a  demand  until  the 
liability  of  the  maker,  or  one  of 
several    makers,    has    been    dis- 


charged by  the  running  of  the 
statute,  the  indorser  is  thereby 
discharged.  Id. 

DEPOSIT. 

A  firm,  of  which  defendant  is  the 
surviving  partner,  in  May,  1864, 
executed  and  delivered  to  plain- 
tiffs assignor,  upon  receipt  of  the 
sum  specified  therein,  an  instru- 
ment, the  body  of  which  is  as  fol- 
lows :  "Due  8.  K.  Ashton,  M.  D., 
Trustee,  $4,000,  returnable  on  de- 
mand. It  is  understood  that  this 
sum  is  specially  deposited  with  us 
and  ia  distinct  from  the  other 
transactions  with  said  Ashton.'' 
In  an  action  upon  the  same 
wherein  the  statute  of  limitations 
was  set  up  as  a  defense,  held,  that 
it  was  in  the  nature  of  a  certifi- 
cate of  deposit,  not  a  promissory 
note;  that  no  cause  of  action 
arose  thereon  until  a  demand  was 
made  for  the  sum  deposited ;  and, 
as  the  jury  found  from  evidence 
justifying  the  finding  that  no  de- 
mand was  made  until  1880,  that 
the  action  was  not  barred  *by  the 
statute. '  Smiley  v.  Fry.  263 

See  Banks  and  Banking. 

DEPOSITION. 

Where  upon  a  criminal  trial  the 
deposition  of  a  witness  taken  in 
pursuance  of  said  Code  (§§  620- 
633)  on  the  application  of  the 
prisoner  was  offered  in  evidence 
on  behalf  of  the  people,  and  re- 
ceived without  objection  or  excep- 
tion on  the  part  of  the  defendant, 
held,  that  no  question  as  to  its  ad- 
missibility could  be  considered 
here.    People  v.  Outdid.  503 

DEVISE. 

A  valid  executory  devise  cannot,  at 
common  law,  be  limited  after  a 
fee,  upon  the  contingency  of  the 
non-execution  of  an  absolute 
power  of  disposition  vested  in  the 
first  taker,  and  such  a  limitation 
over  is  void.  An  absolute  power 
of  disposition    annexed    to  a  pri- 
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mary  devise  in  fee  is  deemed 
conclusive  of  the  existence  in  the 
devisee  of  an  absolute  estate. 
(Ruobb,  Ch.  J.,  dissenting.)  Van 
Home  v.  Campbell.  287 


DISCONTINUANCE. 

1.  Where  a  suit  is  discontinued  after 
judgment,  the  adjudication  con- 
dudes  no  one  and  is  not  an  estop- 
pel or  bar  in  any  sense.  Loeb  v. 
Willi*.  281 

2.  Where,  therefore,  after  judgment 
in  an  action  for  foreclosure  in 
which  a  grantee  of  the  mortgaged 
premises,  who  by  his  deed  assumed 
and  agreed  to  pay  the  mortgage 
and  who  appeared  and  defended, 
was  sought  to  be  and  was  held 
liable  for  any  deficiency,  the  court, 
on  application  of  plaintiff,  granted 
to  him  leave  to  discontinue  the 
action  and  to  bring  an  action  upon 
the  bond,  accompanying  the  mort- 
gage; and  where,  to  such  new 
action,  the  grantee  was  made  a 
party  defendant,  held,  that  he  was 
not  precluded  from  contesting  his 
liability  by  the  judgment  in  the 
foreclosure  suit,  but  was  entitled  to 
show  an  entire  or  partial  failure  of 
consideration  for  his  agreement  to 
assume  the  mortgage,  or  any  de- 
fense, complete  or  partial,  which 
he  could  have  interposed  to  an 
action  brought  by  his  grantor  to 
enforce  said  agreement.  Id. 

DISTRICT  ATTORNEY. 

Subpoena   issued  by    district 

attorney  is  not  a  "process  or  order 
lawfully  issued  or  made  "  by  a  court 
of  record  within  the  meaning  of  the 
statute  defining  and  punishing  crim- 
inal contempts. 

Bee  Sherwin  v.  People.  851 


DIVORCE. 

.  Where,  in  an  action  by  a  husband 
against  his  wife  for  a  separation, 
the  husband  has  judgment,  the 
court  has  no  power  to  order  an 
allowance  to  the  wife  for  her  sup- 
port.    Waring  v.  Waring.        570 


2.  The  fact  that  the  husband  has 
received  large  sums  of  money  be- 
longing  to  the  wife  does  not  au- 
thorise the  allowance.  Id. 

8.  A  provision  in  such  a  judgment 
awarding  the  custody  of  minor 
children  to  the  husband  is  in  the 
discretion  of  the  trial  court,  and  is 
not  reviewable  here.  H. 

DURESS. 

1.  A  mere  threat  to  sue  upon  a 
claim,  and  to  arrest  the  person 
against  whom  it  is  made  in  each 
suit,  or  by  virtue  of  an  execution 
which  may  be  issued  upon  a  judg- 
ment obtained  therein,  is  not  such 
duress  as  will  avoid  a  promise  to 
pay  the  claim,  induced  by  the 
threat.    Dunham  v.  OriswcU.  234 

2.  Where  it  is  claimed  that  a  prom- 
ise was  obtained  by  duress,  and  it 
appears  there  was  no  arrest  and 
no  actual  force  used,  but  simply 
threats,  the  question  as  to  duress 
is  ordinarily  one  of  fact,  and  may 
not  be  determined  as  one  of  law. 

Id. 

8.  It  is  not  sufficient  to  establish 
duress  to  show  that  the  threats 
were  uttered,  it  must  be  shown 
that  they  constrained  the  will  of 
the  promisor,  and  bo  induced  the 
promise.  i£ 


EASEMENT. 

1.  The  owner  of  one  tenement  may 
acquire  an  easement  over  the 
premises  of  another  by  an  open, 
notorious,  and  continuous  user, 
for  more  than  twenty  years,  un- 
der a  claim  of  right,  adverse  to  the 
owner  and  with  his  knowledge 
and  acquiescence.  NichoUt  ▼. 
Wentworth.  455 


2.  R.  and  W.  being  owners,  of  ad- 
joining lots  in  a  village,  in  1840 
opened  an  alley-way  between 
them,  one-half  being  on  the  lot  of 
each ;  each  erected  a  fence  bound- 
ing the  alley,  on  his  own  land,  and 
they  and  their  grantees  respect- 
ively thereafter  kept  up  and  main- 
tained the  fences,  and  mutually 
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and  uninterruptedly  down  to  1880, 
used  the  alley  as  a  private  way, 
and  for  passage  with  their  horses 
and  carriages  to  reach  the  stables 
and  other  structures  on  the  rear  of 
the  lots ;  each  party  built  barns  on 
his  lot  adapted  to  such  joint  use  of 
the  alley,  which  have  been  since 
maintained .  In  1869  plaintiff  pur- 
chased  R.'b  lot,  and,  at  the  sugges- 
tion of  W.,  caused  a  clause  to  be 
inserted  in  her  deed  describing  the 
alley  as  being  half  on  each  lot, 
and  granting  such  right  of  way 
therein  as  the  said  parties  can 
lawfully  grant  to  be  used  and  en- 
joyed  in  common  with  the  owners 
of  the  adjoining  lot :  the  convey- 
ance being  made  subject  to  the 
right  of  said  adjoining  owner  in 
said  alley.  Held%  the  testimony 
authorized  a  finding  that  the  use 
of  the  alley  had  been  for  more 
than  twenty  years  open,  notorious 
and  well  known,  under  a  claim  of 
right,  and  adverse  to  the  exclu- 
sive ownership  of  any  part  of  the 
way  in  defendant  who  claimed 
under  W.;  that  the  declaration  in 
the  deed,  participated  in  by  both 
adjoining  owners,  not  only  char- 
acterized any  subsequent  "use  of 
the  alley  as  being  made  under  a 
claim  of  right,  but  authorized  the 
inference  that  the  prior  user  had 
been  exercised  under  a  similar 
claim  ;  and  that  plaintiff  was  enti- 
tled to  maiutain  an  action  to  re- 
strain defendant  from  a  threat- 
ened obstruction  of  the  way  by 
the  building  of  a  fence  on  the  line 
of  the  lots.  Id. 

8.  Where  there  is  an  outstanding 
title  to  an  easement,  in  premises 
conveyed  with  covenant  of  quiet 
enjoyment,  which  materially  im- 
pairs the  value  of  the  premises  and 
interferes  with  the  use  and  pos- 
session of  some  portion  thereof, 
the  covenant  is  broken  although 
there  is  no  technical  physical 
ouster.    Scriver  v.  Smith.  471 

4.  The  right  which  the  owner  of 
land  through  which  a  natural 
stream  of  water  flows,  to  have  it 
flow  from  his  land  unobstructed, 
although  having  many  of  the  in- 
cidents of  an  easement  in  the  land 
below,  is  not  in  fact  such ;  it  is  a 
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corporeal,  not  an  incorporeal, 
right;  it  is  a  natural  right,  not 
dependent  upon  prescription  or 
grant  —  an  incident  of  property 
in,  and  parcel  of  the  land.         Id. 

5.  Where,  therefore,  the  owner  of 
land  upon  a  stream  conveys  the 
same  with  covenant  of  quiet  en* 
joyment,  and  subsequently  an 
owner  below  under  and  by  virtue 
of  a  paramount  right  raises  the 
height  of  a  dam  upon  his  land  and 
thereby  floods  the  land  conveyed, 
this  is  substantially  an  eviction 
and  a  breach  of  the  covenant.    Id. 

6.  If  mere  user  by  the  public,  with- 
out any  action  of  town  authori- 
ties, laying  out,  recording,  im- 
proving or  accepting  a  road  can 
make  it  a  highway  (as  to  which 
quare\  such  user  must  continue 
for  at  least  twenty  years.  In  re 
Rebuilding  Bridge.  642 

ELECTION  (OF  OFFICERS). 

Certain  persons  styling  themselves 
the  "Executive  Committee"  of 
"The  Reform  Association,"  the 
object  of  which  was  to  promote 
the  election  of  such  candidates 
for  office  as  should  be  recom- 
mended by  them,  hired  rooms  and 
made  an  estimate  of  such  expenses 
as  would  probably  be  required. 
This  included  the  rent  for  rooms, 
the  service  of  a  man  in  caring  for 
them,  and  other  items  not  included 
in  the  exceptions  specified  in  the 
provisions  of  the  statute  (§  6,  tit. 
7,  chap.  180,  Laws  of  1842),  which 
prohibits  a  candidate  for  any  elect- 
ive office  from  contributing  money 
to  promote  the  election  of  himself 
or  other  person  except  for  certain 
specified  nurposes.  A  schedule 
of  items  wnereon  a  portion  of  the 
aggregate  was  "  set  down "  to 
defendant  as  his  share,  was  shown 
to  defendant,  who  had  been  nom- 
inated for  an  elective  office,  and  he 
agreed  to  pay  it.  Expenses  were 
incurred  and  money  paid  by  plain- 
tiffs for  the  purpose  stated.  In 
an  action  to  recover  the  portion  of 
the  expense  so  agreed  to  be  paid 
by  defendant,  held,  that  the  com- 
plaint  was     properly    dismissed; 
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that  tbo  contract  and  expenditures 
were  in  violation  of  said  act ;  also, 
the  fact  that  a  sum  greater  than 
the  portion  set  down  to  defendant 
had  been  paid  for  purposes  per- 
mitted by  the  statute  did  not  au- 
thorize a  recovery,  as  the  agree- 
ment was  entire,  and  the  lawful 
consideration  could  not  be  sepa- 
rated from  those  which  were  il- 
legal.    Foley  v.  Speir.  652 

EQUITY. 

See  Bill  of  Peace. 
Cloud  on  Title. 


EROSION, 

How  title  to  land  acquired  by 

accretion  and  lost  by  erosion  or  sub- 
mergence. 

Bee  Mulry  v.  Norton.  424 


ESTOPPEL. 

1.  The  burden  of  proof  is  upon  the 
party  claiming  an  estoppel  by  a 
former  judgment,  to  bLlow  clearly 
that  the  fact  in  issue  was  deter- 
mined in  the  former  action.  Zoeller 
▼.  XUey.  103 

2.  A  purchaser  on  sale  under  a  chat- 
tel mortgage  is  not  concluded  by  a 
subsequent  adjudication,  in  an  ac- 
tion against  the  mortgagor  and 
mortgagee,  to  which  he  was  not 
made  a  party,  that  the  mortgage 
was  fraudulently  made.  Id. 

8.  Where  the  parties,  in  settlement 
of  a  disputed  claim,  agree  upon 
the  amount  due,  and  the  one 
against  whom  the  claim  was  made 
executes  a  written  agreement  to 
pay  the  sum  so  fixed,  in  an  action 
upon  the  agreement  he  is  precluded 
from  setting  up  as  a  defense  that 
nothing  was  in  fact  due.  Dunham 
v.  OrUwold.  224 

4.  Where  a  suit  is  discontinued  after 
judgment,  the  adjudication  con- 
cludes no  one  and  is  not  an  estoppel 
or  bar  in  any  sense.    Loeb  v.  Willis. 

231 

5.  In  an  action  to  recover  damages  for 
an  alleged  breach  of  contract  it  ap- 


peared that  plaintiff  went  into 
possession  of  certain  premises 
under  a  written  lease  from  J.  N. 
&  Co.,  a  firm  in  which  defendants 
were  the  copartners,  for  a  year 
from  May  1,  1876;  that  she  paid 
the  rent  for  two  months,  when 
certain  verbal  agreements  were 
made  between  her  and  defendants 
to  the  effect  that  they  were  to 
make  certain  repairs  and  altera- 
tions, and  when  completed,  plain- 
tiff was  to  take  a  lease  for  a  term 
of  years  at  an  increased  rental, 
she  to  pay  no  rent  while  the  re. 
pairs  were  being  made,  and  to  re- 
ceive credit  for  the  rent  paid.  It 
appeared  that  summary  proceed- 
ings were  instituted  on  behalf  of 
defendants  in  December,  1876,  to 
dispossess  plaintiff  because  of  non- 
payment of  rent  due  under  the 
original  lease;  that  plaintiff  ap- 
peared therein  and  consented  to  a 
judgment  which  was  entered  as  by 
default .  Meld,  that  said  j  udgment 
was  a  bar  to  the  action  as  it  neces- 
sarily determined  that  plaintiff  held 
only  under  the  lease  set  forth  in 
the  affidavit,  and  that  defendants 
were  entitled  to  the  possession; 
that  if  plaintiff  was  entitled  to  pos- 
session under  the  new  agreement, 
no  judgment  of  removal  was  autho- 
rized and  she  should  have  set  it  up 
and  proved  it,  and  not  having  done 
so,  the  judgment  was  conclusive 
that  no  other  tenancy  existed;  and. 
as  plaintiff  had  no  right  to  pos- 
session, she  had  no  claim  for  dam- 
ages.   Nemettyy.  Naylor.        562 


EVIDENCE. 

1.  As  the  comptroller's  deed  on  sale 
of  non-resident  lands  for  taxes,  is 
made  by  statute  (§  65,  chap.  427, 
Laws  of  1855)  presumptive  evi- 
dence of  the  regularity  of  all  pro- 
ceedings necessary  to  authorise 
him  to  make  the  sale  and  give  the 
deed,  the  burden  of  proof  is  upon 
the  party  questioning  the  title  of 
the  grantee  of  showing  by  affirma- 
tive evidence  that  in  the  proceed- 
ings under  which  the  sale  was 
made  some  material  requirement 
of  the  statute  has  not  been  com- 
plied with  or  has  been  defectively 
performed.     Wood  v.  Knapp.   109 
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2.  A  return  by  a  town  collector 
or  county  treasurer  of  unpaid 
taxes  on  lands  of  non-residents  is 
not  evidence  of  the  contents  of  the 
assessment-roll ;  and  so,  is  insuffi- 
cient to  establish  an  alleged  in- 
validity in  the  assessment.  Id. 

3.  In  an  action  of  trespass  where 
the  question  was  as  to  the  validity 
of  a  comptroller's  deed,  it  was 
claimed  that  the  return  of  the  town 
collector  to  the  county  treasurer 
of  unpaid  taxes  for  'the  year  in 
question  was  defective,  in  that  it 
did  not  show  the  amount  of  tax- on 
the  land  sold.  To  prove  the  return 
a  paper  purporting  to  be  a  copy  of 
said  return  which  was  obtained 
from  the  comptroller  was  pro- 
duced in  evidence ;  it  was  accom- 
panied by  two  certificates  of  the 
deputy  comptroller,  neither  of 
which  stated  the  paper  was  a  copy 
of  the  whole  original,  but  in  sub- 
stance that  it  was  a  correct  copy 

*  of  all  contained  in  the  original, 
relating  to  the  land  in  question. 
Held,  that  the  evidence  was  in- 
sufficient. Id. 

4.  In  an  action  to  compel  the  speci- 
fic performance  of  a  parol  agree- 
ment for  the  sale  of  lands,  plain- 
tiff's testimony  was  to  the  effect 
that  in  1859  defendant  agreed  to 
sell  him  sixteen  acres  of  land  for 
a  price  stated,  a  portion  of  which 
was  paid  by  plaintiff  at  the  time, 
and  he  agreed  to  pay  the  balance 
when  defendant  gave  him  a  deed. 
Plaintiff  went  into  possession, 
made  improvements,  and  the  land 
was  assessed  to  him  by  defendant's 
direction.  In  1875  it  was  agreed 
between  the  parties  that  plaintiff 
should  surrender  six  acres  of  the 
land  in  satisfaction  of  the  balance 
of  the  purchase-money.  Defend- 
ant, as  a  witness  in  his  own  behalf, 
while  substantially  admitting  tbe 
agreement,  denied  that  he  had  ever 
received  any  payment.  On  cross- 
examination  he  denied  that  he  had 
1pld  G.,  who  had  tendered  to  him 
a  deed  for  execution  on  behalf  of 
plaintiff,  at  the  time  of  such  tender, 
that  plaintiff  had  paid  him  for  the 
land.  G.  was  called  as  a  witness 
by  plaintiff,  and  asked  if  defendant 
had  not  so  stated  to  him.     A  gen- 


eral objection  was  interposed. 
Plaintiff's  counsel  stated  the  testi- 
mony was  offered  by  way  of  con- 
tradiction ;  the  objection  was 
sustained.  Held  error;  that  the 
question  as  to  the  payment  of  the 
purchase-money  was  material,  as 
if  plaintiff's  version  was  true,  it, 
with  the  other  circumstances, 
made  out  a  case  for  the  relief 
sought ;  that  plaintiff  was  not 
barred  from  demanding  such  re- 
lief by  the  fact  that  defendant  had 
in  some  manner,  without  plain- 
tiff's consent,  regained  possession ; 
that  assuming  the  court  had  dis- 
cretionary power  to  reject  the 
testimony  as  evidence  in  chief, 
because  not  offered  before  plaintiff 
rested,  it  was  competent  in  re- 
buttal to  contradict  defendant. 
WincheUv.  WiiieheU.  159 

5.  The  exclusion  of  the  evidence  was 
sought  to  be  sustained  here  on  the 
ground  that  plaintiff's  right  to 
relief  was  barred  by  the  statute 
of  limitations.  Held,  that  as  the 
decision  below  did  not  rest  upon 
this  ground,  to  make  it  the  foun- 
dation for  excluding  legitimate 
testimony  it  should  be  decisively 
established,  and  plaintiff  was  enti- 
tled to  the  most  favorable  con- 
struction of  the  evidence,  and  as 
there  was  evidence  to  the  effect 
that  the  first  refusal  of  defendant 
to  deliver  a  deed  was  within  six 
years  of  the  commencement  of  the 
action,  the  point  was  not  tenable. 

Id. 

6.  In  an  action  upon  certain  bills  of 
exchange  drawn  upon  defendants 
at  New  York  by  the  firm  of  Van 
A.  &  Co. ,  of  Havana,  and  sold  by 
the  drawers  to  plaintiffs,  the  latter 
were  allowed  to  prove,  under  ob- 
jection and  exception,  in  sub- 
stance, that  prior  to  the  drawing 
of  the  bills  in  question,  defendants 
had  agreed  with  Van  A.  &  Co.  to 
accept  their  drafts  at  sixty  days, 
to  be  covered  at  maturity  by  renew- 
ing the  drafts,  the  whole  amount  of 
credit  to  be  paid  during  the  next 
season ;  certain  of  these  drafts, 
which  defendants  had  accepted  to 
the  amount  of  $37,000,  being  about 
to  mature,  Van  A.  &  Co.  wrote  to 
defendants,  in  substance,  that  they 
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would  be  unable  to  settle  their 
debt  during  that  season,  and  asked 
to  have  their  drafts  and  remit- 
tances continued  as  before  until 
the  next  crop.  The  method  of  pro- 
cedure  agreed  upon  and  practiced 
for  renewal  was  for  Van  A.  &  Co., 
before  the  maturity  of  a  draft,  to 
draw  on  defendants  at  sixty  days, 
sell  the  draft  and  remit  the  pro- 
ceeds  to  take  up  the  draft  matur- 
ing. To  this  letter  defendants  re- 
plied, postponing  an  answer  as  to 
the  credit  requested  until  the  re- 
turn of  an  absent  partner,  adding: 
"  In  the  meantime  we  rely  upon 
the  renewal  of  the  $37,000.  Van 
A.  &  Co.  drew  upon  defendants 
for  $15,000,  sold  the  draft,  and  re- 
mitted  the  proceeds.  Defendants 
cabled:  "Why  only  $15,000 
must  send  $22,000  first  steamer.*' 
Van  A.  &  Co.  thereupon  drew  for 
the  latter  amount,  and  sold  the 
drafts,  which  were  the  ones  in 
suit  to  plaintiff,  defendants'  letter 
having  been  shown  to  him,  and  he 
purchasing  in  reliance  thereon. 
The  proceeds  were  remitted  to  and 
received  by  defendants.  Held, 
that  the  evidence  was  properly 
received.     Ruiz  v.  Renauld.      256 

7.  Upon  a  question  as  to  whether  a 
master  was  in  fault  for  an  injury 
to  his  servant,  caused  by  the 
breaking  away  and  falling  of 
heavy  materials  which  were  being 
hoisted  by  machinery,  evidence 
that  the  engineer  having  charge 
of  the  machinery  at  the  time  was 
intoxicated  is  proper;  it  tends  le- 
gitimately to  prove  his  incompe- 
tency to  perform  his  duties.  Probst 
v.  Delamater.  266 

8.  The  same  presumption  (in  kind 
if  not  in  degree)  as  to  the  receipt 
of  letters  properly  directed  and 
mailed  applies  to  telegrams  proved 
to  have  been  delivered  to  a  tele- 
graph company  for  transmission, 
properly  directed  to  the  corre- 
spondent at  his  place  of  residence 
or  where  he  is  shown  to  have  been 
at  the  time ;  and  where  the  cor- 
respondent is  a  witness  in  the 
case,  and  does  not  deny  the  receipt 
of  the  telegram,  the  presumption 
becomes  strong  and  convincing. 
Oregon  S.  8.  Co.  v.  Otis.  446 


9.  While  the  transcript  of  the  mes- 
sage delivered  to  the  person  ad- 
dressed is  for  some  purposes,  as 
between  him  and  the  sender,  to 
be  deemed  the  original,  to  make 
it  so  there  must  be  competent 
proof  that  the  alleged  sender  did 
actually  send  or  authorize  it  to  be 
sent.  Id. 

10.  The  primary  evidence  of  this  is 
the  telegram  itself  delivered  to 
the  telegraph  company.  Where  it 
appears  this  has  been  destroyed 
by  the  company,  secondary  evi- 
dence may  be  resorted  to.  Id. 

11.  Where  it  appeared  that  the  orig- 
inal telegrams  had  been  thus  de- 
stroyed, and  that  the  message 
received  was  in  a  cipher  agreed 
upon  between  the  parties,  and  the 
sender  as  a  witness  did  not  deny 
the  authenticity  of  the  telegrams, 
held,  that  the  proof  was  sufficient. 

Id. 

12.  As  to  other  telegrams  claimed  to 
have  been  sent  by  the  same  person, 
it  was  proved  that  the  person  re- 
ceiving them  subsequently  mailed 
letters  to  the  sender,  which  stated 
the  receipt  of  the  telegrams  and 
substantially  their  contents.  Held, 
that  the  letters  called  for  a  denial 
if  the  messages  were  not  in  fact 
sent,  and  the  omission  of  such  a 
denial,  or  of  an  explanation  of  his 
silence  by  the  alleged  sender 
when  called  as  a  witness, 
amounted  to  an  admission  that  he 
did  send  them.  Id. 

13.  Other  telegrams,  purporting  to 
come  from  the  same  sender,  con- 
tained directions  to  draw  for  speci- 
fic sums  of  money.  It  was  proved 
that  drafts  were  drawn  in  accord- 
ance with  the  instructions,  which 
were  paid  by  the  drawee  and 
credited  to  him;  the  correctness  of 
the  account  he  did  not  dispute. 
Held,  that  in  the  absence  of  denial, 
a  prima  facte  case  was  made  of  the 
genuineness  of  the  dispatches 
which  justified  their  receipt  in  evi- 
dence. Id. 

14.  Where  a  party,  who  is  excluded* 
by  the  Code  of  Civil  Procedure  (§ 
829)  from  testifying  in  his  own  be- 
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half  as  to  a  personal  transaction 
with  a  deceased  person,  upon  cross- 
examination  of  the  advene  party 
draws  oat  testimony  in  regard  to 
each  transaction,  this  does  not 
bring  him  within  the  exception  to 
the  prohibition  and  permit  him 
to  testify ;  as  in  such  case  the 
adverse  party  is  not  "  examined  in 
his  own  behalf  "  within  the  mean- 
ing  of  the  exception.  Corning  v. 
Walker.  547 

15.  In  an  action  brought  by  plain- 
tiff as  assignee  of  an  account  for 
moneys  alleged  to  have  been  loaned 
to  defendant  by  a  firm  in  which  C, 
who  died  before  trial,  and  plaintiff 
were  partners,  in  which  action,  de- 
fendant, as  a  defense,  alleged  that 
the  moneys  were  in  fact  paid  to 
him  for  services  rendered  the 
firm,  plaintiff  offered  in  evidence 
the  books  of  the  old  firm  whereon 
the  account  appeared.  He  was 
also  examined  as  a  witness  in  his 
own  behalf,  and  testified  that 
neither  he  nor  the  company  ever 
authorized  any  money  to  be  ad- 
vanced to  defendant  by  way  of 
payment  for  his  services  ;  in  an- 
swer to  questions  on  his  cross- 
examination,  he  testified  that  he 
knew  there  could  have  been  no 
arrangement  between  defendant 
and  C,  as  to  payment  for  defend- 
ant's services,  from  what  C.  told 
witness.  Held,  that  this  did  not 
authorize  defendant  to  be  exam- 
ined as  a  witness  as  to  an  arrange- 
ment  between  him  and  C.  under 
which  he  received  the  money  in 
question ;  that  the  cross-examina- 
tion was  not  necessary  to  explain 
any  thing  testified  to  on  the  direct 
examination.  Id. 

16.  Also  held,  it  was  competent  for 
plaintiff  to  prove  that  defendant 
had  not  been  on  the  pay-roll  of  the 
corporation  for  a  number  of  years. 

Id. 

17.  It  appeared  that  defendant  had 
taken  out  patents  for  certain 
machines  for  making  horseshoes, 
which  he  had  invented.  Plaintiff 
'claimed  that  the  firm  and  corpora- 
tion had  paid  all  the  expenses  of 
manufacturing  the  machines  and 
various  changes  in  them,  under  an 


agreement  by  which  they  were  to 
have  the  use  of  the  machines  if  the 
invention  proved  useful.  Defend- 
ant claimed  that  the  funds  re. 
quired  for  his  personal  expenses 
were  to  be  included.  Plaintiff  was 
permitted  to  prove,  under  objec- 
tion and  exception,  that  large  sums 
were  expended  in  the  manufacture 
which  were  charged  to  "  the 
horseshoe  account,  while  the 
moneys  in  question  were  charged 
against  defendant  in  his  individ- 
ual account,  which  facts  were  well 
known  to  him.  Held  no  error.   Id. 

18.  Defendants  executed  to  plaintiff 
a  written  lease,  for  the  term  of 
four  years  and  seven  months,  of  a 
basement  under  their  store,  cove- 
nanting to  provide  an  entrance 
thereto  by  a  staircase  in  the  front 
part  of  the  store.  This  covenant 
having  been  broken  by  defendants, 
it  was  subsequently  agreed  by 
parol  that  in  lieu  of  such  staircase 
plaintiff  should  have  the  use  of 
a  stairway  in  another  part  of  the 
store,  with  a  right  to  use  a  portion 
of  the  store  floor  adjoining  for  the 
purposes  of  a  sign  and  the  dis- 
play of  goods.  Defendants  sub- 
sequently, and  within  a  year  after 
the  tenancy  began,  removed  plain- 
tiff's sign  and  goods,  and  refused 
to  allow  him  the  use  of  the  floor 
as  agreed.  In  an  action  to  re- 
cover damages,  upon  the  cross-ex- 
amination of  one  of  plaintiffs 
witnesses  he  testified  that  he  at- 
tempted to  negotiate  with  defend, 
ants  a  sale  of  plaintiff's  business. 
On  his  re-direct  examination  he 
was  allowed  to  testify  that,  when 
plaintiff  requested  him  to  under- 
take the  negotiation,  he  stated  as 
a  reason  for  nis  desire  to  sell,  that 
defendants  had  obstructed  him  and 
he  could  not  compete  with  them. 
Held  no  error.  Blumenthal  v. 
Bloomingdale.  558 

19.  Where  a  justice,  before  whom 
summary  proceedings  were  insti- 
tuted, in  the  record  stated  that 
the  tenant"  appeared  not/'  but  in 
a  return  to  a  certiorari  wherein 
the  proceedings  were  set  forth  in 
detail,  it  was  stated  that  defend- 
ant appeared  personally  and  with 
counsel  and  consented  to  a  judg- 
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ment  against  her,  whereupon  Judg- 
ment was  rendered  as  by  default. 
II eld,  that  the  record  was  not  con- 
clusive where  it  came  in  ques- 
tion collaterally,  but  must  be  con- 
sidered in  connection  with  the 
return.     Nemetty  v.  Nay  lor.      562 

Recital  of  jurisdictional  facts 

in  records  of  courts- martial  and  de- 
linquency courts  not  prima  facie  evi- 
dence. 

See  People,  ex  rel.  v.  The  Warden, 
etc.  20 

When  in  action  against  pur- 
chaser for  breach  of  executory  con- 
tract of  sale,  evidence  of  price  re- 
ceived by  vendor  for  lite  goods,  incom- 
petent. 

ike  Candav.  Wick.  127 

When  oral  evidence  competent 

to  prove  agreement  to  extent  of  pay- 
ment of  an  obligation. 

See  Kane  v.  Coricsy.  132 

When  proof  of  custom  inad- 
missible to  control  or  affect  a  contract. 
See  Hermann  v.  JT.  F  Ins.  Go.  411 

Where    in    foreclosure    suit 

brought  by  assignee  of  mortgage  the 
defense  wis  usury  and  the  trial  court 
found  that  the  mortgage  was  given  to 
secure  a  usurious  loan  made  by  plain- 
tiff, the  mortgage  being  executed  to 
another  and  assigned  to  plaintiff  as 
mere  cover  for  the  usury;  Held,  that 
evidence  of  communication  to  plain- 
tiff of  admissions  by  the  mortgagor 
that  the  mortgage  was  all  right,  was 
properly  excluded. 

See  Breunich  v.  Weselman,  (Mem.) 

609 
See  Burden  of  Proof. 
Presumptions. 


EXCEPTION. 

1.  An  appeal  from  a  judgment  en- 
tered on  a  verdict  must  be  deter- 
mined solely  upon  exceptions  taken 
on  the  trial.  Third  Ave.  R.  R. 
Co.  v.  Ebling.  98 

2.  An  exception  can  be  taken  only  to 
a  ruling  by  the  trial  court  upon  a 
question  of  law.  Id. 

8.  Where  there  is  no  exception  to  a 


ruling  of  the  court  as  to  the  suffi- 
ciency of  the  evidence  to  establish 
a  fact  in  issue  and  the  defeated 
party  desires  to  move  for  a  new 
trial,  he  must  do  so  in  the  first  in- 
stance before  the  trial  court  or  at 
Special  Term.  (Code  of  Civ.  Pro., 
§§  999, 1002.)  Id. 

4.  Not  having  done  this,  no  question 
affecting  the  merits  or  the  suffi- 
ciency of  the  evidence  to  support 
the  verdict  may  be  raised  at  (Jen- 
era!  Term.  Id. 

5.  An  exception  to  the  admission  of 
evidence  may  only  be  taken  when 
it  is  received  against  the  parties' 
objection.  Id, 

6.  Errors  upon  a  criminal  trial  can  be 
made  available  in  this  court  only 
by  exception  duly  taken  on  the 
trial.  This  rule  is  not  changed  by 
the  provision  of  the  Code  of  Crim- 
inal Procedure  (§  527),  authorizing 
the  Supreme  Court  on  appeal  in  a 
criminal  action  to  grant  a  new  trial 
where  the  judgment  is  against 
evidence  or  law,  although  no  ex- 
ceptions were  taken  on  the  trial 
People  v.  Guidici.  503 

7.  A  general  exception  to  a  portion 
of  a  charge  is  of  no  avail,  unless 
all  of  the  propositions  laid  down 
therein  are  erroneous.  Id. 


EXECUTOR    AND   ADMINIS- 
TRATOR 

.  The  parties  in  a  partition  suit 
claimed  title  through  a  deed  from 
executors  of  McK.,  who  died  in 
1828,  seized  of  the  premises,  and 
whose  will  gave  a  power  of  sale 
to  his  executors,  "  or  such  one  or 
more  of  them  as  shall  take  upon 
him  or  themselves  the  burden  of 
the  execution  of  the  will."  Four 
persons  were  named  as  executors; 
letters  testamentary  were  issued 
to  three  of  them ;  two  of  them 
only  joined  in  the  deed,  which 
was  executed  in  1833  ;  it  described 
them  as  acting  executors,  reciting 
the  authority  conferred  by  the 
will.  McK.  entered  into  posses- 
sion in  1833,  and  he  and  others  oc- 
cupied under  his  title  until  1881, 
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without  any  question  as  to  the 
validity  of  the  executors'  deed. 
Upon  application  of  a  purchaser 
at  the  partition  sale  to  be  relieved 
from  his  purchase,  it  appeared 
that  the  two  executors,  prior  to 
the  execution  of  the  deed,  did 
other  acts  as  acting  executors. 
There  was  no  evidence,  however, 
of  a  renunciation  of  his  office  by 
the  other  executor  to  whom  letters 
were  issued,  or  refusal  on  his 
part  to  act.  Four  of  five  benefici- 
aries, having  an  interest  in  the  real 
estate  under  the  will  in  1885, 
joined  in  a  quit-claim  deed  to  De 
F.,  grantee  in  the  deed  from 
McK.'s  executors,  and  until  1875, 
no  other  person  having  an  inter- 
est in  questioning  the  title  was  in 
a  position  to  do  so.  Held,  that 
although  the  facts  might  have 
justified  a  jury  in  finding  that  said 
executor  did  renounce  or  refuse  to 
act,  vet  such  a  finding  would  de- 
pend upon  inferences  not  incon- 
trovertible, and  not  binding  upon 
those  who  might  claim  title  as 
against  the  purchaser;  and  that 
tbere  was  such  a  doubt  in  respect 
to  the  fact,  the  court  ought  not  to 
compel  the  purchaser  to  complete 
his  purchase.  Fleming  v.  Burn- 
ham.  1 

I.  Where  an  executor  or  adminis- 
trator has  sold,  on  credit,  property 
of  the  estate,  he  may  bring  an 
action  in  his  own  name  to  recover 
the  debt,  and  in  such  an  action  a 
debt  against  the  decedent  may  not 
be  made  the  subject  of  a  counter- 
claim.     Thompxm  v.  Whitmarsh. 

85 

I.  The  old  rule  in  this  respect  has 
not  been  changed  by  the  provis- 
ions of  the  Code  of  Civil  Proced- 
ure (§  449),  requiring  every  action 
to  be  brought  by  the  real  party  in 
interest,  and  (§  1814)  that  an  ac- 
tion commenced  by  an  executor  or 
administrator  upon  a  cause  of  ac- 
tion belonging  to  him  as  such 
must  be  brought  by  him  in  his 
representative  capacity.  The  debt 
does  not  belong  to  him  in  his  rep- 
resentative  capacity,  within  the 
meaning  of  the  Code,  and  he,  as 
an  individual,  Is  the  real  party  in 
interest.  Id. 


4.  Where  an  executor  is  empowered 
and  directed  by  the  will  to  sell 
real  estate,  in  case  of  gross  negli- 
gence or  bad  faith  on  his  part  in 
failing  to  perform  this  duty,  the 
surrogate  nas  power  to  remove 
him  therefor,  to  compel  him  to 
account,  and  upon  such  account- 
ing  to  charge  him  with  any  loss  to 
the  estate  resulting  from  such 
negligence  or  bad  faith.  (Code  of 
Civ.  Pro.,  §§  2605,  2685.)  Eaight 
v.  BrUMn.  219 

5.  The  surrogate  has  the  same  juris- 
diction in  the  case  of  a  testament- 
ary trustee.  (Code  of  Civ.  Pro., 
§§  2807,  2817.)  Id, 

6.  Until  a  default  in  this  respect  is 
established  before  the  surrogate, 
an  action  to  recover  the  damages 
resulting  therefrom  may  not  be 
maintained  against  the  sureties 
upon  a  bond  given  by  the  executor 
or  trustee.  Id. 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (§  814),  authorizing  an 
action  for  a  breach  of  the  condition 
of  a  bond  given  in  the  course  of 
"an  action  or  special  proceeding" 
has  no  application.  Id. 

8.  It  8eems,  that  in  case  of  a  default, 
for  which  the  surrogate  has  no 
jurisdiction  to  give  redress,  the 
remedy  of  the  party  injured  is  in 
equity,  to  charge  the  executor,  not 
by  action  at  law  upon  his  bond.   Id. 


FACTOR. 

The  relation  between  a  commission 
agent  for  the  sale  of  goods  and  his 
principal  is  fiduciary;  and,  in  the 
absence  of  an  express  agreement 
or  one  implied  by  the  course  of 
business  or  dealing  between  them, 
giving  the  former  the  right  to  ap- 
propriate to  his  own  use  the  pro- 
ceeds of  sales  of  his  principal's 
goods,  such  proceeds  oelong  to 
the  principal,  subject  to  the  lien 
of  the  agent  for  commissions,  ad- 
vances and  other  charges,  and  the 
principal  may  follow  and  reclaim 
them  so  long  as  the  identity  is  not 
lost,  subject  to  the  rights  of  &bana 
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fide  purchaser  for  value.    Baker 
v.  Jf.  T.  Nat.  Ex.  Bk.  81 


FIRE  DEPARTMENT. 

Where  the  General  Term,  on  cer- 
tiorari to  review  an  order  of  the 
board  of  fire  commissioners  of  the 
city  of  New  York  dismissing  the 
relator  from  service  aa  fireman, 
modified  the  order  by  directing  his 
suspension  for  six  months,  and 
there  was  no  question  of  juris- 
diction, procedure  or  evidence,  giv- 
ing to  the  General  Term  jurisdic- 
tion to  interfere  with  the  order, 
held  error.  People,  ex  reL  v.  B'd 
Fire  Com'rs.  82 


FORECLOSURE. 

.  A  lessee  of  mortgaged  premises, 
as  between  him  and  the  owner,  is 
simply  entitled  to  be  paid  out  of 
any  surplus  arising  on  foreclosure 
sale,  the  loss  resulting  to  him  from 
the  extinguishment  of  the  lease, 
which  is  the  value  of  the  use  of 
the  premises  for  the  remainder  of 
his  term,  less  the  rents  reserved  ; 
in  the  absence  of  proof,  the  pre- 
sumption is  that  the  rents  re- 
served are  the  fair  value  of  the 
use,  and  that  no  damage  is  sus- 
tained by  the  lessee.  Larkin  v. 
Midand.  212 

.  Where,  therefore,  a  lessee  and  the 
owner  of  the  equity  of  redemption 
were  the  only  claimants  for  the 
surplus  arising  on  foreclosure 
sale,  and  no  evidence  was  produced 
by  the  former  tending  to  snow  that 
the  leasehold  estate  had  any  value 
in  excess  of  the  rents.  Held,  that 
the  whole  surplus  was  properly 
awarded  to  the  owner.  Id. 

.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  a  receiver  of  rents  accruing 
from  an  undertenant  had  been 
appointed,  and  wherein  the  origi- 
nal landlord  claimed  a  preference 
for  the  amount  of  rent  unpaid  as 
fixed  by  the  original  lease,  it  ap- 
peared that  by  an  agreement  be- 
tween her,  her  tenant  and  certain 
undertenants    she    consented,    in 


consideration  of  the  payment  to 
her  from  rents  accruing  under  a  sab- 
lease  of  a  less  sum  per  annum 
than  that  fixed  by  her  lease,  that 
the  residue  of  said  rents  might  be 
appropriated  for  other  purposes. 
Held,  that  she  was  only  entitled  to 
a  preference  to  the  amount  fixed 
by  said  agreement ;  that,  as  but 
for  it  she  would  have  been  entitled 
to  no  portion  of  the  money  dne 
under  the  sub-lease,  she  was  bound 
by  the  conditions  of  th.e  agreement 
StiUman  v.  Van  Beuren.  439 

See  Mortgage. 


FORMER  ADJUDICATION. 

1.  A  return  to  a  writ  of  habea*  cor- 
pus alleged  in  substance  that  P., 
the  relator,  was  detained  by  virtue 
of  a  warrant  duly  issued  to  enforce 
the  collection  of  a  fine  imposed  by 
a  delinquency  court ;  that,  though 
a  minor  at  the  time  of  his  enlist- 
ment,  the    same    was    legal  and 

E  roper  by  reason  of  the  consent  of 
is  father  thereto.  The  relator 
traversed  the  return,  alleging  the 
invalidity  of  his  enlistment  on  ac- 
count of  his  minority,  and  for  want 
of  consent  of  his  father,  and  denied 
the  jurisdiction  of  the  court ;  this 
was  supported  by  the  affidavit  of 
the  father,  to  the  effect  that  he 
never  consented,  and  immediately 
upon  learning  of  the  enlistment, 
he  repudiated  it,  and  by  the  affi- 
davit of  the  relator  that  the  al- 
leged consent  was  signed  by  him- 
self at  the  suggestion  and  in  the 
presence  of  the  enlisting  officer. 
It  was  not  alleged  that  the  relator 
ever  performed  any  military  duty, 
or  in  any  way  acknowledged  any 
obligation  imposed  by  the  enlist- 
ment. It  did  not  appear  that  the 
question  of  jurisdiction  was  raised 
or  determined  by  the  delinquency 
court.  Upon  the  hearing  on  the 
return,  the  court  declined  to  hear 
any  evidence  relating  to  the  re- 
lator's enlistment  on  the  ground 
that  the  determination  of  the  de- 
linquency court  was  conclusive 
upon  that  question.  Held  error. 
People,  ex  ret,  v.  Warden,  etc.    20 

2.  The  burden  of  proof  is  upon  the 
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party  claiming  an  estoppel  by  a 
former  judgment,  to  show  clearly 
that  the  fact  in  issue  was  de- 
termined in  the  former  action. 
Zoeller  v.  EUey.  102 

8.  In  consideration  of  an  agreement 
to  extend  time  of  payment  of  a 
debt  secured  by  a  real  estate  mort- 
gage, the  mortgagor  gave  a  chattel 
mortgage  as  additional  security. 
The  owner  began  suit  to  fore- 
close the  real  estate  mortgage; 
the  mortgagor  set  up  as  a  defense 
the  agreement  to  extend  time, 
but  upon  the  trial  gave  no  evi- 
dence to  prove  it,  and  judgment 
of  foreclosure  was  rendered.  In 
an  action  against  sureties  for  the 
debt,  held,  that  the  sureties,  as 
they  were  not  made  parties  to  said 
action,  were  not  concluded  by  the 
judgment  from  claiming  that 
there  was  a  valid  extension  which 
released  them.    Kane  v.  Cortesy. 

132 

4.  Where  a  suit  is  discontinued  after 
judgment,  the  adjudication  con- 
cludes no  one  and  is  not  an  estop- 
pel or  bar  in  any  sense.  Loeb  v. 
Willis.  232 

5.  Where,  therefore,  after  judgment 
in  an  action  for  foreclosure  in 
which  a  grantee  of  the  mortgaged 
premises,  who  by  his  deed  assumed 
and  agreed  to  pay  the  mortgage 
and  who  appeared  and  defended, 
was  sought  to  be  and  was  held 
liable  for  any  deficiency,  the  court, 
on  application  of  plaintiff,  granted 
to  him  leave  to  discontinue  the 
action  and  to  bring  an  action  upon 
the  bond,  accompanying  the  mort- 
gage ;  and  where,  to  such  new 
action,  the  grantee  was  made  a 
party  defendant,  held,  that  he  was 
not  precluded  from  contesting  his 
liability  by  the  judgment  in  the 
foreclosure  suit,  but  was  entitled 
to  show  an  entire  or  partial  failure 
of  consideration  for  his  agreement 
to  assume  the  mortgage,  or  any  de- 
fense, complete  or  partial,  which 
he  could  have  interposed  to  an 
action  brought  by  his  grantor  to 
enforce  said  agreement.  Id. 

6.  Also  held,  that  after  the  trial  court 
had  decided  as  matter  of  law  that 
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said  grantee  was  estopped,  by  the 
former  adjudication,  to  avail  him- 
self of  the  error,  he  was  not  bound 
to  offer  any  evidence.  Id. 

7.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  contract  it 
appeared  that  plaintiff  went  into 
possession  of  certain  premises 
under  a  written  lease  from  J .  N. 
&  Co.,  a  firm  in  which  defendants 
weje  the  copartners,  for  a  year 
from  May  1,  1876  ;  that  she  paid 
the  rent  for  two  months,  when 
certain  verbal  agreements  were 
made  between  her  and  defendants 
to  the  effect  that  they  were  to 
make  certain  repairs  and  alter- 
ations, and  when  completed,  plain- 
tiff was  to  take  a  lease  for  a  term 
of  years  at  an  increased  rental,  she 
to  pay  no  rent  while  the  repairs 
were  being  made,  and  to  receive 
credit  for  the  rent  paid.  It  ap- 
peared that  summary  proceedings 
were  instituted  on  behalf  of  de- 
fendants in  December,  1876,  to 
dispossess  plaintiff  because  of  non- 
payment of  rent  due  under  the 
original  lease  ;  that  plaintiff  ap- 
peared therein  and  consented  to  a 
judgment  which  was  entered  as  by 
default.  Held,  that  said  judgment 
was  a  bar  to  the  action,  as  it  neces- 
sarily determined  that  plaintiff 
held  only  under  the  lease  set  forth 
in  the  affidavit,  and  that  defend- 
ants were  entitled  to  the  posses- 
sion ;  that  if  plaintiff  was  entitled 
to  possession  under  the  new  agree- 
ment, no  judgment  of  removal  was 
authorized  and  she  should  have  set 
it  up  and  proved  it,  and  not  hair, 
ing  done  so,  the  judgment  was 
conclusive  that  no  other  tenancy 
existed ;  and,  as  plaintiff  had  no 
right  to  possession,  she  had  no 
claim  for  damages.  Nemetty  v. 
Naylor.  560 


FORMER  SUIT  PENDING. 

In  an  action  upon  a  promissory  note-, 
defendant  set  up  a  tender  of 
amount  due  on  condition  that 
plaintiff  return  property  pledged 
to  secure  the  note;  plaintiff  set  up 
in  reply  to  the  defense  that  before 
tender  was  made  an  action  had 
been  commenced  against  him  by  a 
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third  person  for  a  portion  of  the 
property  pledged,  of  which  de- 
fendant was  notified,  and  he  had 
become  a  part/  thereto,  and  that 
plaintiff,  at  the  time  of  the  alleged 
tender,  offered  to  return  the  bal- 
ance of  the  property  upon  pay- 
ment of  the  note,  but  defendant 
refused  to  accept  and  to  make  pay- 
ment. Held,  that  the  pendency  of 
aaid  action  furnished  no  justifica- 
tion for  the  refusal  to  deliver  all 
of  the  property  pledged,  and  did 
not  bar  defendant's  right  to  coun- 
ter-claim his  damages.  Com  v. 
Higenbotam.  248 


FRAUD. 

1.  Ii  teems  the  fact  that  a  servant, 
employed  for  a  stipulated  period, 
and  a  part  of  whose  duties  it  was 
to  sell  property  of  his  employer, 
has  retained,  without  the  consent 
of  the  latter,  and  failed  to  account 
for  a  portion  of  the  proceeds  of 
sale*,  is  not  alone  a  complete  de- 
fense to  an  action  to  recover  the 
contract-price  for  his  services, 
where  he  has  completed  his  full 
term  of  service.  Turner  v.  Kouw- 
enhoten.  115 

2.  While  flagrant  acts  of  dishonesty, 
seriously  affecting  the  master's  in- 
terest, might  bar  a  recovery  in 
such  an  action,  although  the 
amount  fraudulently  appropriated 
was  much  less  than  the  amount  of 
wages,  a  failure  to  pay  over  caused 
by  mistake  or  neglect,  in  the  ab- 
sence of  any  provision  in  the  con- 
tract covering  it,  will  not  defeat  a 
recovery  for  the  contract-price  less 
the  sums  so  retained.  Id. 


FRAUDS  (STATUTE  OF). 
See  Statute  op  Frauds. 

FRAUDULENT    CONVEYANCES. 

1.  A  purchaser  on  sale  under  a  chat- 
tel mortgage  is  not  concluded  by  a 
subsequent  adjudication,  in  an  ac- 
tion against  the  mortgagor  and 
mortgagee,  to  which  he  was  not 
made  a  party,  that  the  mortgage 


was  fraudulently  made.    Zoett&r  v. 
Biley.  103 

2.  Where  the  purchase  was  in  good 
faith,  the  title  of  the  purchaser  is 
not  affected  by  the  fact  that  the 
mortgage  was  executed  in  pursu- 
ance of  a  conspiracy  between  the 
mortgagor  and  mortgagee  to  hin- 
der, delay  and  defraud  the  credi 
ton  of  the  former.  Id, 

8.  A  debtor  may  dispose  of  property 
with  intent  to  defraud  his  creditors, 
and  yet  give  a  good  title  to  one 
who  pays  value  and  has  no  knowl- 
edge of,  and  does  not  participate 
in,  the  fraud.  Id. 

4.  The  pendency,  at  the  time  of  the 
purchase,  of  an  action  brought  by 
the  creditor  against  the  fraudulent 
mortgagor  and  mortgagee,  to  re- 
cover damages  for  the  conspiracy, 
at  least  where  the  complaint  has 
not  been  filed,  is  not  notice  to  the 
purchaser  of  any  infirmity  in  the 
mortgage.  Id. 

GENERAL  TERM. 

It  is  not  essential  to  the  validity 
of  an  order  of  the  General  Term 
allowing  an  appeal  to  this  court, 
in  the  cases  wherein  an  appeal  is 
not  permitted  except  when  so  or- 
dered, that  the  General  Term 
making  the  order  shall  be  composed 
of  the  same  judges  who  constituted 
the  General  Term  which  decided 
the  case.  The  only  restriction 
upon  the  power  of  the  General 
Term  to  make  the  order  is  that  it 
shall  be  "made  at  the  General 
Term  which  rendered  the  deter- 
mination or  at  the  next  General 
Term  after  judgment  is  entered 
thereupon. "  (Code  of  Civ.  Pro., 
8  191,  subd.  2  and  3.)  Third  Ave. 
B.  R  Co.  v.  Ebling.  98 

GUARANTY. 

Upon  assignment  of  certain  bonds, 
and  of  a  mortgage  given  as  se- 
curity therefor,  the  mortgagees 
guaranteed  payment.  In  consid- 
eration of  the  discontinuance  of 
an  action  upon  one  of  the  bonds 
which  was  executed   by  R.,  and 
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of  other  considerations,  one  E. 
executed  to  the  assignee  a  mort- 
gage upon  his  lands  as  additional 
security.  Upon  foreclosure  of  the 
original  mortgage,  a  deficiency 
arose,  which  the  guarantors  paid 
upon  assignment  of .  the  second 
mortgage.  In  an  action  to  fore- 
close the  second  mortgage,  defend- 
ant W.,  who  was  the  owner  of  the 
equity  of  redemption,  defended  on 
the  ground  that  as  to  him  the  guar- 
antors as  well  as  the  obligors  were 
the  principals  for  whose  liabilities 
his  lands  were  security,  and  the 
former  having  simply  discharged 
their  own  obligation,  the  security 
was  released.  Held  untenable; 
that  such  security  was  an  inde- 
pendent one  having  no  reference 
to  the  obligation  of  the  guarantors; 
that  the  latter,  upon  payment  of 
the  deficiency,  were  entitled  to 
be  subrogated  to  the  security, 
and  had  a  legal  right  to  enforce 
the  same.    Havens  v.  Willis.    482 


GUARDIAN  AND  WARD. 

1.  A  surrogate  has  no  authority  to 
make  an  ex  parte  order,  decreeing 
an  allowance  payable  out  of  the 
estate  to  a  special  guardian  of  an 
infant  unsuccessfully  contesting 
the  probate  of  a  will ;  notice  to 
the  other  parties  interested  in  the 
estate  is  requisite.     In  re  Budlong. 

203 

2.  Costs  may  be  allowed  to  a  special 
guardian  in  such  a  case,  but  lim- 
ited by,  and  only  as  specified  in 
the  Code  of  Civil  Procedure  (§§ 
2558-2561).  Id. 

8.  It  seems  that  the  compensation  of 
the  special  guardian  should  come 
either  from  the  infant  or  his  estate, 
and  that  if  any  part  of  such  estate 
was  before  the  surrogate  or  under 
his  control  he  might  have  ordered 
the  compensation  to  be  paid  out 
of  it.  Id. 


HABEAS  CORPUS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  in  reference  to 
the  writ  of  habeas  corpus  (§  2081 


et  seq.;  see,  also,  similar  pro- 
visions of  Revised  Statutes,  2  R. 
S.  567,  §  88  et  seq.),  it  is  the  duty  • 
of  the  court  or  judge  issuing  the 
writ,  upon  a  hearing  on  return 
thereto,  where  it  appears  the  pris- 
oner is  held  in  custody  under  a 
judgment  or  decree,  to  inquire  into 
the  jurisdiction  of  the  tribunal  to 
render  the  judgment  or  decree,  and 
to  discharge  the  prisoner  where  it 
appears  there  was  a  lack  of  juris- 
diction over  the  person  or  the 
subject-matter.  People,  ex  rel. 
v.  Warden,  etc.  20 

2.  A  return  to  a  writ  of  habeas  cor- 
pus alleged  in  substance  that  F., 
the  relator,  was  detained  by  virtue 
of  a  warrant  duly  issued  to  enforce 
the  collection  of  a  fine  imposed  by 
a  delinquency  court  ;  that,  though  . 
a  minor  at  the  time  of  his  enlist- 
ment, the  same  was  legal  and 
E roper  by  reason  of  the  consent  of 
is  father  thereto.  The  relator 
traversed  the  return,  alleging  the 
invalidity  of  his  enlistment  on  ac- 
count of  his  minority,  and  for  want 
of  consent  of  his  father,  and  denied 
the  jurisdiction  of  the  court ;  this 
was  supported  by  the  affidavit  of 
the  father,  to  the  effect  that  he 
never  consented,  and  immediately 
upon  learning  of  the  enlistment, 
he  repudiated  it,  and  by  the  affi- 
davit of  the  relator  that  the  alleged 
consent  was  signed  by  himself  at 
the  suggestion  and  in  the  presence 
of  the  enlisting  officer.  It  was  not 
alleged  that  the  relator  ever  per- 
formed any  military  duty,  or  in 
any  way  acknowledged  any  obli- 
gation imposed  by  the  enlistment. 
It  did  not  appear  that  the  question 
of  jurisdiction  was  raised  or  deter- 
mined by  the  delinquency  court. 
Upon  the  hearing  on  the  return, 
the  court  declined  to  hear  any  evi- 
dence relating  to  relator's  enlist- 
ment on  the  ground  that  the  deter- 
mination of  the  delinquency  courjt 
was  conclusive  upon  that  question . 
Held  error.  Id. 


HIGHWAY. 

1.  While  a  street  railroad  corpora- 
tion has  the  right  to  remove  snow 
from  its  tracks,  it  is  bound  to  ex- 
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ercise  reasonable  care  and  dili- 
gence in  bo  doing,  and  if  it  negli- 
gently causes  such  an  accumula- 
tion upon  the  street  of  the  snow 
thus  removed  as  to  produce  an 
obstruction  therein,  rendering 
travel  unsafe,  it  is  liable  for  inju- 
ries caused  thereby.  Dixon  v. 
B'klyn  a  ds  JST.  B.  A  Co.  170 

2.  It  seems  the  same  duty  is  imposed 
upon  them  as  is  incurred  by  every 
owner  of  property  adjoining  the 
street  who  removes  snow  from  his 
sidewalk  to  the  street.  Id. 

3.  Whatever  obligations  may  be 
imposed  upon  a  municipal  corpo- 
ration in  exercising  a  supervisory 
care  over  its  streets,  and  in  pre- 
venting and  removing  obstruc- 
tions, this  does  not  relieve  the 
owner  of  property  or  of  franchises 
from  liability  for  injuries  occa- 
sioned by  them,  and  continued  by 
reason  of  their  negligence.        Id. 

4.  The  charter  of  the  village  of  Port 
Jervis  (§61,  chap.  870,  Laws  of 
1878)  provides  that  "  the  trustees, 
upon  application  of  a  majority  of 
the  persons  who  own  lots  fronting 
on  a  proposed  street,  such  appli- 
cants being  also  the  owners  of 
more  than  one-half  of  the  land  to 
be  taken  for  such  proposed  street, 
may  lay  out  and  establish  any 
new  street  within  the  village;  or 
upon  application  of  such  majority 
of  the  owners  of  lots  fronting  on 
any  street,  may  discontinue  or  ex- 
tend the  same*"  Held,  it  was  not 
essential  to  the  validity  of  an  or- 
der of  the  trustees  extending  a 
street  that  the  application  there- 
for should  be  by  a  majority  of  the 
land-owners  who  are  also  the  own- 
ers of  one-half  the  land  taken  for 
the  extension;  that  an  application 
signed  by  a  majority  of  owners  of 
the  lots  fronting  on  the  original 
street  was  sufficient.     People,  ex 

.rel.  v.  Prest.,  ete.,  VU.  Pt.Jervis. 

383 

5.  In  constructing  a  bridge  over  the 
Erie  canal  in  the  village  of  L.  F., 
*he  State  built  a  wing  or  retaining 
wall  north  of  and  parallel  with  the 
canal;  the  boundary  line  of  the 
State  lands  was  about  twenty-one 


inches  north  of  the  wall.  The 
village  subsequently  laid  out  a 
street  along  the  northerly  side  of 
the  canal ;  the  description  in  the 
ordinance  included  said  retaining 
wall  and  the  strip  of  State  land 
north  of  it,  and  said  strip  was  sub- 
sequently* used  as  part  of  the 
street.  There  was  no  railing  or 
guard  along  the  wall,  and  plain- 
tiff's intestate  in  driving  along  the 
street  on  a  dark  night  drove  so  far 
south  that  he,  with  his  team  and 
wagon,  was  thrown  over  into  the 
canal,  and  he  was  drowned.  A 
railing  on  the  wall  would  have 
prevented  the  accident  In  an  ac- 
tion to  recover  damages,  held,  that 
the  attempt  on  the  part  of  the 
village  to  appropriate  a  part  of 
the  State  lands  for  the  street  was 
a  nullity;  that  the  village  had  no 
legal  right  to  put  a  railing  on  the 
wall,  and  no  legal  negligence 
could  be  predicated  of  an  omission 
so  to  do,  or  of  a  failure  of  the  vil- 
lage to  obtain  permission  of  the 
State  to  erect  such  a  barrier. 
Feeder  v.  VU.  Little  Full*.        343 

6.  If  mere  user  by  the  public  with- 
out any  action  of  town  authori- 
ties, laying  out,  recording,  im- 
proving or  accepting  a  road  can 
make  it  a  highway  (as  to  which 
qucsre),  such  user  must  continue 
for  at  least  twenty  years.  In  re 
Rebuilding  Bridge.  642 


HUSBAND  AND  WIFE. 

1.  The  common-law  rale  that  where 
land  is  deeded  to  husband  and 
wife,  they  each  become  seized  of 
the  entirety,  and  on  the  death  of 
either  the  whole  survives  to  the 
other,  was  not  abrogated  by  the 
acts  in  relation  to  married  women. 
Zorntlein  v.  Bram.  12 

2.  It  seems,  also,  that  said  rule  was 
not  done  away  with  bv  the  act  of 
1880  (Chap.  472,  Laws  of  1880). 
allowing  the  husband  and  wife  to 
make  division  between  themselves 
of  land  so  held.  Id. 

8.  At  all  events  said  act  does  not 
affect  the  right   of   survivorship 
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where  the  conveyance  was  prior  to 
its  passage.  Id. 

4.  Said  act,  therefore,  cannot  so 
operate  as  to  authorize  either  the 
husband  or  wife,  who  acq  aired 
title  under  such  a  conveyance, 
prior  to  the  passage  of  said  act, 
separately  to  convey  to  a  third 
person,  and  such  a  deed  conveys 
no  title.  Id, 

5.  C,  the  wife  of  defendant,  died, 
leaving  no  descendants  or  an- 
cestors.  She  left  a  will,  by  which 
she  gave  to  defendant,  her  hus- 
band, one-half  of  her  residuary 
estate,  the  other  half  to,  her  brother 
W.  and  her  sister.  Defendant  was 
appointed  executor,  and  qualified 
as  such.  W.  died  before  the  tes- 
tatrix. The  residuary  estate  con- 
sisted solely  of  personal  property. 
In  an  action  for  the  construction 
of  the  will,  held  (Danforth,  J., 
dissenting),  that  defendant,  by 
virtue  of  his  marital  rights,  was 
entitled  to  that  portion  of  the  es- 
tate bequeathed  to  \V\,  which  be- 
quest lapsed  by  reason  of  his  death 
before  that  of  the  testatrix;  and 
that  letters  of  administration  were 
not  necessary  to  protect  the  hus- 
band's rights.    Robins  v.  McGlure. 

828 

6.  The  rule  of  the  common  law,  re- 
cognized by  the  Revised  Statutes 
(2  R.  S.  75,  §S  29,  30 ;  id.  98,  §  79), 
which  authorizes  a  husband  to  hold 
the  property  of  his  deceased  wife, 
not  only  by  virtue  of  administra- 
tion, but  also  by  virtue  of  his 
marital  rights,  so  far  as  it  applies 
to  the  case  of  a  wife  dying  intes- 
tate, without  leaving  descendants, 
has  not  been  changed  by  the 
various  acts  in  relation  to  married 
women.  (Chap.  200,  Laws  of  1848  ; 
chap.  875^  Laws  of  1849  ;  chap.  90, 
Laws  of  1860;  chap.  172,  Laws 
of  1862  ;  chap.  782,  Laws  of  1867.) 
(Danforth,  J . ,  dissen  ting. )       Id. 

7.  It  seems  that  where  the  husband, 
as  executor,  has  control  over  the 
property  of  his  deceased  wife,  for 
all  purposes  of  administration  he 
occupies  the  same  position  as  if  he 
were  administrator,  and  he  ac- 
quires the  same  rights.  Id. 

See  Married  Women. 


IDIOTS. 
See  Insane  Persons. 

INFANTS. 

1,  The  existence  of  a  valid  enlist- 
ment is  essential  to  give  a  delin- 
quency court  jurisdiction  either 
over  the  person  proceeded  against 
or  the  subject-matter*,  and  as  by  the 
provision  of  the  National  Guard 
Act  (§  40,  chap.  299,  Laws  of  1883) 
declaring  that  no  minor  shall  be 
enlisted  without  the  consent  of  his 
parent  or  guardian,  such  a  consent 
is  made  a  condition  of  a  valid 
enlistment,  and  without  it  the  court 
acquires  no  jurisdiction.  People, 
ex  reL  v.  Warden,  etc,  20 

2.  An  adjudication  made  by  a  surro- 
gate in  a  proceeding  to  which  a 
minor,  regularly  represented  in 
accordance  with  the  practice  of  the 
court,  was  a  party,  has  the  same 
effect  as  a  similar  adjudication 
between  adults,  and  his  relief  from 
an  erroneous  or  irregular  adjudi- 
cation is  the  same  except  as  to  the 
time  within  which  an  application 
for  relief  from  an  irregular  judg- 
ment must  be  made.  (Code  of  Civ. 
Pro.,  §2742.)    InreHawley.      206 


INJUNCTION. 

1.  While  a  State  court  has  jurisdiction 
to  decide  questions  as  to  the  title 
to  letters-patent  granted  by  the 
Federal  government,  or  of  an  action 
on  a  contract,  although  such  action 
involves  the  validity  of  a  patent,  it 
has  no  authority  to  restrain  a  party 
from  using  the  patent  pendente 
lite,  or  in  any  way  to  pass  upon  a 
question  as  to  an  infringement  of 
the  patent  right ;  as  to  this,  the 
Federal  courts  have  exclusive  ju- 
risdiction. Confl  Stare  Service  Co. 
v.  Clark.  865 

2.  The  complaint  herein  alleged, 
among  other  things,  and  it  ap- 
peared that  plaintiff  was  the  owner 
of  a  hotel  upon  his  premises  ad- 
joining the  ocean  resorted  to  by 
visitors  for  surf- bathing  and  sea 
air,  which  required  undisputed 
control  of  the  beach  in  question, 
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and  prevented  the  exclusion  of  in- 
truders by  any  substantial  barriers; 
the  beach  he  had  leased  to  tenants, 
who  maintained  bathing-houses 
thereon.  Defendants,  claiming  a 
right  to  possession  under  an  al- 
leged title  in  another,  had  made 
repeated  efforts  to  take  possession 
of  the  beach,  and  threatened  to 
oust  plaintiff  and  his  tenants,  thus 
impairing  the  rental  value  of  the 
property  and  occasioning  serious 
damage;  that  defendants  were  not 
of  sufficient  pecuniary  responsibil- 
ity to  respond  in  damages.  Held, 
that  a  case  was  established  au- 
thorizing the  intervention  of  a 
court  of  equity  to  quiet  the  title 
and  to  restrain  defendants  from  in. 
terfering  with  plaintiffs  posses- 
sion.   Mulry  v.  Norton.  424 

W/iere  action  proper  to  restrain 

threatened  obstruction  of  aright  of 
way. 

SeeNichoUsv.  Wentworth.         465 

As  to  right  to  restrain  by  in- 
junction action  of  New  York  Pro- 
duce Exchange  on  complaint  against 
a  member. 

See  Hurst  v.  N.  7.  P.  Exchange. 
(Mem.)  605 

^—  Where  right  to  damages  on  ac- 
count of  injunction  is  conceded  and 
there  is  some  evidence  that  all  the 
Veins  of  damage  allowed  were  sustained 
and  were  as  much  as  allowed,  order 
not  reviewable  here. 

Bee  Lyon  v.  Hersey.  (Mem.)       641 

INSANE  PERSON. 

1.  A  committee  of  the  estate  of  a 
lunatic  is  not  an  agent  or  trustee 
within  the  meaning  of  the  provis- 
ion of  the  Revised  Statutes  (1  R. 
S.  389,  &  5,  as  amended  by  §  2, 
chap.  176,  Laws  of  1851),  which 
provides  that  every  person  aha]  I 
be  assessed  in  the  town  or  ward 
where  he  resides,  for  "  all  personal 
estate  in  his  possession,  or  under 
his  control  as  agent,  trustee,"  etc. 
People,  ex  rel.  v.  Com'rs  of  Taxes. 

215 

2.  The  committee  discharges  a  trust, 
but  such  trust  is  in  the  court 
whose  officer  he  is,  and  the  lunatic 


is  not  divested  of  his  estate;  its 
control  and  management  simply  are 
taken  from  him.  Id. 

8.  Where,  therefore,  S.,  who  re- 
sided in  the  city  of  New  York,  was 
appointed  committee  of  the  estate 
of  a  lunatic,  who  resided  in  Madi- 
son county,  and  the  board  of  tax 
commissioners  of  the  city  assessed 
to  S.  "as  committee/'  etc.,  the  per- 
sonal estate  of  the  lunatic,  held, 
that  the  assessment  was  erroneous, 
and  was  properly  vacated.  Id. 

4.  It  seems  that  the  personalty  should 
have  been  assessed  to  the  lunatic 
at  his  place  of  residence.  Id. 


INSOLVENCY. 

The  mere  insolvency  of  one  of  the 
parties  to  an  executory  contract  of 
sale  is  not  equivalent  either  to  a 
rescission  or  a  breach,  it  simply 
relieves  the  vendor  from  an  agree- 
ment to  give  credit,  and  payment 
may  be  substituted.  Pardee  v. 
Kanady.  121 


INSURANCE. 

An  insurance  company  transferred  to 
a  trust  company,  as  security  for  its 
policy-holders,  certain  bonds  and 
mortgages,  "aud  all  moneys  due 
and  to  grow  due  thereon  for  prin- 
cipal," reserving  to  itself  the  right 
to  collect  and  receive  the  interest. 
The  assignment  provided  for  a 
foreclosure  of  the  mortgages,  and 
in  case  of  payment  or  collection  of 
any  part  of  the  principal,  the  same 
was  to  be  held  by  the  assignee  for 
the  purpose  of  the  trust.  The 
insurance  company  thereafter  exe- 
cuted a  general  assignment  to  R. 
for  the  benefit  of  its  creditors,  and 
at  his  request  the  mortgages  were 
foreclosed.  The  sums  realized 
from  the  sales  to  be  applied  on  the 
mortgages  were  in  each  case  less 
than  the  amount  of  interest  due. 
In  an  action  to  determine,  among 
other  things,  as  to  whether  the 
trust  company  or  R.  was  entitled 
to  the  proceeds  of  the  sales,  held, 
in  the  absence  of  evidence  that 
there  were  no  policy-holders  to  be 
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protected,  the  trust  company  was 
entitled  thereto ;  that  the  rule 
applicable  as  between  debtor  and 
creditor  that  payments  are  to  be 
applied  first  to  the  extinguishment 
of  interest  had  no  application  in 
such  a  case.  FuUerton  v.  Nat.  B. 
<fe  T.  Ins.  Co.  76 


INSURANCE  (FIRE). 

1.  The  authority  of  a  broker,  who  is 
not  a  general  agent  to  place  and 
manage  insurance  on  his  princi- 
pal's property,  bat  is  specially  em- 
ployed to  procure  insurance  on  cer- 
tain property,  terminates  with  the 
procurement  of  the  policy;  no  au- 
thority can  be  implied  from  tbe 
original  employment  to  discharge 
the  contract.  Hermann  v.  Niag. 
F.  Ins.  Co.  411 

2.  Plaintiff  authorized  E.  &  B.,  in- 
surance brokers,  to  procure  insur- 
ance on  certain  property  for  a  sum 

.  specified ;  they  procured  a  policy 
from  defendant,  which  was  deliv- 
ered to  plaintiff;  it  contained  a 
clause  giving  the  company  the 
right  to  terminate  the  insurance 
"on  giving  notice  to  that  effect." 
Defendant  directed  its  agents  to 
cancel  the  policy;  they  notified  K. 
&  6.  of  this  fact,  and  arranged 
with  them  to  issue  a  policy  in  an- 
other company  to  take  the  place  of 
defendant's  policy.  K.  &  B.  agreed 
to  procure  said  policy  from  defend- 
ant, and  thereupon  defendant's 
agent  wrote  a  policy  in  another 
company.  Plaintiff  had  no  knowl- 
edge or  information  as  to  this  ar- 
rangement until  after  a  loss,  and 
had  the  original  policy  in  his  pos- 
session. Held,  that  the  notice  to 
K.  &  B.  was  not  notice  to  plaintiff, 
and  the  transaction  did  not  operate 
as  a  cancellation  of  defendant's 
policy.  Id. 

3.  A  clause  in  the  policy  declared 
that  any  person  other  than  the 
asssured  procuring  the  policy 
should  be  deemed  an  agent  of  the 
assured,  not  of  the  company,  "in 
any  transaction  relating  to  this 
insurance."  Held,  that  this  did 
not  constitute  E.  &  B.  continuing 


agents,    or    make   the  notice    to 
them  binding  upon  plaintiff.       Id. 

4.  Plaintiff  resided  in  New  York; 
the  property  insured  was  in  Troy. 
Defendant  gave  evidence  tending 
to  show  a  local  custom  in  Troy, 
that  notice  of  cancellation  may  be 
given  to  the  broker  who  procures 
the  insurance.  This  cuRtom  was 
unknown  to  plaintiff.  Held,  that 
the  castom  was  inadmissible  to 
control  or  affect  the  contract.      Id. 

5.  The  policy  required  notice  of  a 
loss  to  be  served  forthwith  on  the 
company;  it  accepted  final  proof  of 
loss  without  objection  that  this 
condition  had  not  been  complied 
with,  basing  its  refusal  to  pay  on 
the  ground  that  the  policy  had 
been  canceled.  Defendant's  agent 
was  at  the  fire,  and  its  officers 
knew  of  it  soon  after.  Held,  that 
a  strict  compliance  with  the  pro- 
vision was  waived.  Id. 

6.  A  provision  in  a  policy  of  fire 
insurance,  entailing  a  forfeiture  or 
limiting  liability,  should  receive  a 
strict  const  ruction  ;  it  may  not  be 
extended  by  interpretation  so  as  to 
include  a  case  not  clearly  within 
the  words.  If  the  words  are  of 
doubtful  meaning,  or  susceptible 
of  two  interpretations,  they  should 
be  construed  to  uphold  rather  than 
to  avoid  the  policy.  Griffey  v.  N. 
T.  Cent.  Ins.  Co.  417 

7.  A  policy  of  fire  insurance  con- 
tained a  clause  to  the  effect  that  if 
the  insured  property  shall  be  sold 
or  transferred,  or  any  change  take 
place  in  title  or  possession,  "or  if 
this  policy  shall  be  assigned  before 
a  loss  without  the  consent  of  the 
company  indorsed  thereon,"  the 
policy  shall  be  void.  Held,  that 
the  clause  simply  prohibited  an 
absolute  assignment  of  the  whole 
policy,  and  that  a  transfer  of  it  by 
way  of  pledge  or  security  for  a 
special  and  temporary  purpose  — 
for  instance,  a  transfer  as  collat- 
eral security  for  a  debt  —  was  not 
within  the  prohibition.  Id. 

8.  The  policy  contained  a  clause  au- 
thorizing the  company  to  termi* 
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nate  it  at  its  option  "on  giving 
notice  to  that  effect,  and  refunding 
a  ratable  proportion  of  the  pre- 
mi  urn  for  the  unexpired  time." 
The  company  notified  the  insured 
before  a  loss  of  its  desire  to  cancel 
the  policy,  and  asked  to  have  the 
policy  returned,  promising,  when 
this  was  done,  "  to  remit  to  them 
the  return  premium."  Held,  that 
this  was  not  sufficient  to  cancel  the 
policy;  that  the  company  had  no 
right  to  require  a  return  of  the 
policy,  or  to  require  the  insured  to 
take  any  step  in  the  matter ;  that 
notice  of  cancellation  and  actual 
payment  or  tender  of  the  sum  to  be 
returned  would  alone  suffice.     Id. 

9.  Under  a  provision  of  a  policy  re- 
quiring the  insured  "forthwith1' 
to  give  notice  of  loss,  it  is  enough 
if  he  act  in  the  matter  with  dil'u 
gence,  and  give  the  notice  without 
unnecessary  delay.  Id. 

10.  When,  therefore,  it  appeared 
that  the  fire  occurred  August  30th; 
that  a  bank,  to  whom  the  policy 
had  been  transferred  as  collateral, 
gave  notice  of  it  on  # September 
1st,  and  the  insured  also  gave 
notice  on  or  before  September  4th  ; 
that  one  of  the  intermediate  days 
was  Sunday,  and  during  the  others 
the  insured  was  busy  with  the 
adjusters  of  various  insurance 
companies  concerned  in  the  loss, 
—  Held,  that  a  failure  to  comply 
with  the  provision  was  not  shown 
as  matter  of  law;  that  at  least  it 
was  a  question  of  fact  for  the  jury, 
as  to  whether  due  diligence  was 
exercised.  Id. 


INSURANCE  (LIFE). 

1.  It  $eenu  that  the  word  "  assets  "  as 
used  in  the  provision  of  the  act  of 
1869  (§17,  chap.  902,  Laws  of 
1869),  authorizing  the  court  to 
appoint  a  "  receiver  of  all  the 
assets  and  credits"  of  a  life  insur- 
ance company,  means  all  the  prop- 
erty, real  and  personal,  of  such 
company,  and  the  receiver  upon 
his  appointment  becomes  vested 
with  the  title  to  all  of  the  property 
of  the  company,  including  its  resl 
estate,  and  no  formal  conveyance 


to  him  thereof  is  requisite.  In 
re  AUy.'Oenl.  v.  At.  Mui.  L.  Ix*. 
Co.  279 

2.  Where  after  the  appointment  of  a . 
receiver  under  said  act,  and  after 
he  had  taken  possession  of  certain 
of  its  real  estate,  a  judgment  was 
obtained  against  the  company,  and 
thereafter  the  real  estate  was  sold 
on  foreclosure.  Held,  that  conced- 
ing the  formal  title  to  such  real 
estate  remained  in  the  company 
after  the  appointment  of  the 
receiver,  as  the  latter  had  the  equi- 
table title  and  possession  prior  to 
the  recovery  of  the  judgment,  his 
title  was  superior  to  the  lien  of  the 
judgment  and  he  was  entitled  to 
any  surplus  arising  on  the  foreclos- 
ure sale.  Id. 

8.  A  policy  of  insurance  for  the  ben- 
efit of  a  wife  upon  the  life  of  her 
husband  is  not  assignable  except 
in  the  cases  where  assignments  are 
authorized  by  statute,  and  an  as- 
signment thereof  by  her  cannot  be 
compelled  by  a  decree  of  the  court, 
nor  can  the  avails  thereof  be  ap- 
propriated in  advance  by  operation 
of  law  to  the  payment  of  debts,  or 
subjected  to  the  lien  of  creditors 
either  of  herself  or  her  husband. 
Baron  v.  Brummer.  872 

4.  As  to  whether  after  the  policy  has 
fallen  due  and  the  avails  thereof 
have  been  paid  over  to  the  wife 
and  invested  in  other  property, 
this  may  be  reached  by  her  cred- 
itors, quare.  Id. 

5.  The  act  of  1879  (Chap.  248,  Laws 
of  1879),  which  authorizes  a  wife 
to  assign  the  policy  with  the  as- 
sent of  her  husband,  does  not  affect 
her  right  to  an  exemption  thereof 
from  any  claim  of  her  creditors. 

Id. 

6.  Under  the  provision  of  the  acts 
amending  the  act  of  1840  (Chap.  80, 
Laws  of  1840),  which  limit  the  ex- 
emption  of  such  policies  contained 
in  the  original  act  from  claims  of 
the  husband's  creditors,  by  declar- 
ing that  where  the  amount  of  the 
premium  annually  paid  out  of  the 
funds  or  property  of  the  husband 
exceeds  a  Bum  specified,  the  exemp- 
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tion  shall  not  apply  to  each  por- 
tions of  the  premium  as  are  in  ex- 
cess of  the  sum  specified  (Chap. 
187,  Laws  of  1858;  chap.  656,  Laws 
of  1866;  chap.  277,  Laws  of  1870), 
where  the  premiums  so  paid,  after 
the  contracting  of  a  debt  by  the 
husband,  do  not  exceed  the  Bum 
limited,  the  creditor  can  acquire  no 
lien,  although  prior  to  the  contract- 
ing of  the  debt  premiums  were  so 
paid  in  excess  of  that  sum.        Id. 

7.  In  two  applications  for  policies  of 
insurance  upon  the  life  of  D.,  in 
answer  to  questions  as  to  whether 
any  other  application  for  insurance 
had  been  made  by  the  applicant, 
and  if  so  with  what  result,  the 
answer  was  "Yes,  and  always 
successful,"  and  "  Yes,  accepted." 
By  the  policies  the  answers  were 
made  part  of  the  contract,  and  if 
false,  invalidated  the  same.  In  an 
action  upon  the  policies,  defendant 
proved  that  prior  to  the  applica- 
tions in  question  D.  applied  for  a 
policy  to  the  agent  of  another  com- 
pany, authorized  to  receive  it ;  his 
application  was  submitted  to  a 
medical  examiner  of  the  company, 
who  had  attended  upon  D.  pro- 
fessionally ;  he  declined  to  pass 
him,  on  the  ground  that  he  was 
not  insurable.  Of  this  fact  D.  was 
advised  by  the  agent.  Held,  that 
the  delivery  of  tne  application  to 
the  agent  constituted  and  com- 
pleted the  application  for  insur- 
ance ;  and,  as  there  had  been  an 
unsuccessful  application,  the 
answers  were  false  and  vitiated  the 
policies.  Edington  v.  JEtna  L. 
Ins.  Co.  536 

IN8URANCE  (MARINE). 

1.  Plaintiff  made  application  to  de- 
fendant for  insurance  upon  the 
cargo  of  a  vessel,  the  premium  to 
be  at  the  rate  fixed  and  on  the  same 
terms  granted  by  another  insurance 
company  named.  The  application 
was  accepted  by  defendant.  It  was 
the  custom  on  such  an  application 
for  the  insurer  to  issue  a  policy  in 
from  ten  to  twenty  days,  on  pay- 
ment of  the  premium  or  delivery  of 
a  note  of  the  insured  therefor. 
Within  twenty  days  after  the  ap- 
plication plaintiff  became  insolvent 

Sickels — Vol.  LV. 


and  made  a  general  assignment  for 
the  benefit  of  creditors.  Thereupon 
defendant's  brokers  notified  plain- 
tiff and  his  assignees  that  it  would 
not  be  bound  unless  the  premium 
was  properly  secured ;  they  took 
no  steps  in  that  direction,  paid  no 
premium,  tendered  no  note,  and 
did  not  demand  a  policy,  but  took 
part  in  procuring  a  new  and  dif- 
ferent insurance  upon  the  cargo, 
and  no  claim  was  made  for  over 
seven  years  under  the  agreement. 
In  an  action  upon  said  agreement, 
held,  that  under  it  the  insurer  was 
bound  to  issue  a  policy  in  the  usual 
and  ordinary  way,  and  within  the 
usual  time,  but  only  upon  payment 
by  the  insured  of  the  premium  or 
his  giving  the  customary  note,  and 
either  party,  upon  the  refusal  of 
the  other  to  perform,  teould  treat 
the  refusal  as  an  abandonment, 
and  by  joining  therein  could  ter- 
minate the  contract;  that  while  the 
insolvency  of  defendant  did  not 
per  se  terminate  the  contract,  it 
gave  the  insured  an  equitable  right 
to  demand  and  receive  a  note  of 
some  responsible  party,  or  pay- 
ment of  the  premium  in  cash,  and 
the  default  of  plaintiff  in  not  so 
paying  or  securing  the  premium, 
after  notice  that  it  was  required, 
accompanied  by  the  failure  of  him- 
self or  assignees  to  demand  a  pol- 
icy or  take  note  of  its  absence,  and 
their  action  in  procuring  other 
insurance  justified  the  insurer  in 
inferring  an  intent  on  their  part 
to  terminate  the  contract  which  its 
concurrence  made  effective.  Hub- 
bell  v.  Pae.  Mut.  Ins.  Co.  41 

2.  Defendant  presented  an  account 
to  plaintiff,  in  which  was  charged 
an  item  of  premium  which  refer- 
red to  the  insurance  in  question  or 
that  of  the  cargo  of  another  vessel 
which  arrived  safely,  where  the 
agreement  was  similar  and  no  pol- 
icy was  issued  ;  it  was  not  proved, 
however,  that  it  related  to  the  for- 
mer. Held,  in  the  absence  of  such 
proof,  it  could  not  be  urged  as  a 
recognition  of  that  insurance  as  a 
subsisting  contract  and  a  waiver  of 
plaintiffs  default;  and  that  from 
the  fact  there  had  been  a  breach  of 
another  similar  contract  it  did  not 
follow  that  there  was  a  mutual 
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abandonment  of  it  as  in  this 
or  because  default  had  been  waived 
in  that  case  that  it  had  also  been 
in  this.  JtL 

8.  The  D.,  h.  &  W.  R.  R.  Co.  ship- 
ped on  board  a  boat  owned  by 
plaintiff  a  load  of  coal  which  by 
the  bill  of  lading  he  agreed  to 
transport  to  N.  H.  and  deliver  to 
the  consignees  "or  their  assigns 
(dangers  of  the  sea  excepted),  they 
paying  freight."  While  en  route 
and  in  tow  of  another  vessel  a 
storm  arose,  the  boat  was  cast 
loose,  aud  the  captain  having  at- 
tached a  buoy  to  her,  left  her  and 
she  sank.  The  boat  and  cargo  were 
insured  in  separate  companies,  the 
latter  by  defendant.  Plaintiff  no- 
tified the  insurers  of  tbe  "  misfor- 
tune," claiming  a  total  loss  ;  his 
policy,  however,  provided  that  the 
insured  should  not  have  a  right  to 
abandon  the  boat,  except  in  case  of 
absolute  total  loss,  and  that  the 
acts  of  the  parties  in  saving 
the  property  insured,  in  case 
of  disaster,  should  not  be  con- 
sidered as  a  waiver  or  acceptance 
of  an  abandonment,  but  should 
"  be  considered  as  done  for  the 
benefit  of  all  concerned  and  without 
prejudice  to  the  rights  of  either 
party."  The  insurers  refused  to 
receive  the  loss  and  notified  plain- 
tiff that  they  intended  to  raise  the 
boat.  The  owners  of  the  coal 
"sold,  abandoned  and  set  over" 
their  interest  in  it  to. defendant; 
which  company,  iu  connection 
with  the  insurer  of  the  boat,  en- 
tered into  a  contract  with  a  wreck- 
ing company,  by  which  the  latter 
agreed  to  raise  the  boat  and  cargo 
and  deliver  them  alongside  dock 
in  N.  H.  for  a  sum  specified.  The 
contract  was  performed  by  the 
wrecking  company,  save  a  few 
tons  of  coal  on  deck,  which  were 
lost,  and  plaintiff  was  notified  by 
the  insurer  of  the  boat  to  go  to  N. 
H.  and  take  charge  of  it.  The  loss 
was  treated  and  settled  as  a  par- 
tial one,  and  plaintiff  paid  the  ex- 
pense of  recovery.  He  notified 
defendant  of  his  claim  for  freight 
and  forbade  the  removal  of  the 
cargo  until  it  was  paid.  The  de- 
fendant, however,  removed  and 
Bold  the  coal.     In  an  action  for  a 


conversion  of  the  coal,  plaintiff's 
complaint  was  dismissed.  Held 
(Ruoer,  Ch.  J.,  Eakl  and  Fixcu, 
JJ.,  dissenting)  error ;  that  wm 
payment  of  freight  was  made  a 
condition  of  delivery,  the  cargo 
became  bound ,  until,  by  some  de- 
fault or  some  event  which  put  an 
end  to  the  voyage,  it  became  im- 
possible to  f  ultill  the  contract,  and 
as  the  coal  in  fact  reached  the  port 
of  destination,  the  contract  to 
carry  was  apparently  fulfilled  by 
plaintiff,  and  that  for  delivery 
would  have  been,  but  for  the  in- 
terference of  defendant  ;  that 
neither  it  nor  the  originfd  owner 
of  the  coal  had  the  right  to  take  it 
until  payment  of  freight ;  that  an 
abandonment  of  the  cargo  by  the 
shipper  could  not  affect  the  boat, 
and  as  to  it  there  was  no  abandon- 
ment consummated;  that  the  voy- 
age was  not  lost;  and  under  the 
stipulations  of  the  'policy  the  re- 
covery of  the  boat  must  be  consid- 
ered for  the  benefit  and  on  account 
of  the  owner;  that  unless  volun- 
tarily relinquished  by  plaintiff,  the 
legal  possession  which  he  had  of 
the  cargo  continued  after  the  acci- 
dent ;  and  at  most  the  question  as 
to  whether  or  not  there  was  such 
a  relinquishment  was  one  of  fact 
for  the  jury.  Hughe*  v.  Sun 
Mut.  Ins,  Co.  58 


JUDGMENT. 

1.  Where  summary  proceedings,  in- 
stituted to  remove  a  tenant  holding 
under  tf  lease  executed  by  a  firm, 
are  founded  upon  an  affidavit  in 
which  one  of  the  members  of  the 
firm  is  described  as  the  lessor,  he 
must  be  regarded  as  representing 
the  actual  lessor,  and  a  judgment 
therein  against  the  lessee  is  to  be 
considered  as  a  judgment  in  favor 
of  the  firm,    Nemetty  v.  Haylor. 

563 

2.  The  informality  does  not  inval- 
idate the  proceedings  and  judg- 
ment, and  so  is  no  objection  to 
the  judgment  when  collaterally 
brought  in  question  ;  it  may  only 
be  taken  advantage  of  on  objections 
taken  in  the  proceedings.  Id. 
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JUDICIAL  SALES. 

1.  The  purchaser  of  land  at  a  judi- 
cial sale  is  entitled  to  a  market- 
able title.    Fleming  v.  Burriham. 

1 

2.  A  title  open  to  a  reasonable  doubt 
is  not  a  marketable  one,  and  the 
court  cannot  make  it  one  by  pass- 
ing upon  an  objection  depending 
on  a  disputed  question  of  fact,  or 
a  doubtful  question  of  law,  in  the 
absence  of  the  party  in  whom  the 
outstanding  right  is  vested.       Id. 

8.  A  purchaser,  therefore,  on  parti- 
tion  sale  may  not  be  compelled  to 
complete  the  purchase  where  there 
are  such  objections  to  the  title.  leU 

4.  The  parties  in  a  partition  suit 
claimed  title  through  a  deed  from 
executors  of  McK.,  who  died  in 
1828,  seized  of  the  premises,  and 
whose  will  gave  a  power  of  sale  to 
his  executors,  "or  such  one  or  more 
of  them  as  shall  take  upon  him  or 
themselves  the  burden  of  the 
execution  of  the  will."  Four  per- 
sons were  named  as  executors  ; 
letters  testamentary  were  issued 
to  three  of  them ;  two  of  them 
only  joined  in  the  deed,  which  was 
executed  in  1833 ;  it  described 
them  as  acting  executors,  reciting 
the  authority  conferred  by  the  will. 
McK.  entered  into  possession  in 
1833,  and  he  and  others  occupied 
under  his  title  until  1881,  without 
any  question  as  to  the  validity  of 
the  executors'  deed.  Upon  applica- 
tion of  a  purchaser  at  the  partition 
sale  to  be  relieved  from  his  pur- 
chase, it  appeared  that  the  two 
executors,  prior  to  the  execution  of 
the  deed,  did  other  acts  as  acting 
executors.  There  was  no  evidence, 
however,  of  a  renunciation  of  his 
office  by  the  other  executor  to 
whom  letters  were  issued,  or  re- 
fusal on  his  part  to  act.  Four  of 
five  beneficiaries,  having  an  in- 
terest in  the  real  estate  under  the 
will  in  1835.  joiued  in  a  quit-claim 
deed  to  DeF.,  grantee  in  the  deed 
from  McK.'s  executors,  and  until 
1875,  no  other  person  having  an 
interest  in  questioning  the  title 
was  in  a  position  to  do  so. 
Held,  that  although  the  facts  might 


have  justified  a  jury  in  finding  that 
said  executor  did  renounce  or 
refuse  to  act,  yet  such  a  finding 
would  depend  upon  inferences  not 
incontrovertible,  and  not  binding 
upon  those  who  might  claim  title 
as  against  the  purchaser  ;  and  that 
if  there  was  such  a  doubt  in  respect 
to  the  fact,  the  court  ought  not  to 
compel  the  purchaser  to  complete 
his  purchase.  Id. 

5.  The  will  of  McK.  devised  the  real 
estate  in  question  to  his  five 
children,  "their  heirs,  executors, 
administrators  and  assigns,"  but 
provided  in  a  subsequent  clause 
that  in  case  any  of  his  children 
died  leaving  lawful  issue  surviv- 
ing, that  Buch  issue  should  take 
the  share  which  "  his  or  her  parent 
would  have  been  entitled  to  if  liv- 
ing." J.,  one  of  the  testator's  sons, 
died  in  1875  leaving  issue.  The 
parties  to  the  action  claimed  that 
the  children  of  McK.  took  an 
Absolute  fee,  and  that  De  F.  in 
any  event  acquired  title  to  four- 
fifths  by  the  quit- claim  deed,  and 
as  to  the  other  fifth,  by  adverse 
possession.  Held,  that  as  the  law 
stood  prior  to  the  Revised  Statutes 
the  questiou  whether  said  children 
took  a  fee  absolute,  or  deter- 
minable on  their  death  leaving 
issue,  was  at  least  a  doubtful  one, 
and  the  quit-claim  deed  did  not 
remove  the  doubt  growing  out  of 
the  manner  of  execution  of  the 
power  of  sale.  Id. 

6.  Also  held  that  the  title  of  De  F. 
did  not  commence  to  be  adverse  as 
against  the  issue  of  J.  until  his 
death  in  1875.  Id. 


JURISDICTION. 

1.  Courts-martial  and  delinquency 
courts  being  courts  of  special  and 
limited  jurisdiction,  judgments 
pronounced  by  them,  when  ques- 
tioned in  any  collateral  proceeding, 
are  of  no  force  or  effect  as  estab- 
lishing a  right  to  enforce  them, 
unless  accompanied  by  proof  of 
the  jurisdictional  facts  upon  which 
the  authority  of  the  court  to  ren- 
der them  depends.  People,  ex  rel. 
v.  Warden,  etc.  20 
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2.  The  recital  of  jurisdictional  facts 
in  the  records  of  such  courts  does 
not  furnish  even  prima  fade  evi- 
dence of  their  existence.  Id. 

8.  Such  proof,  whenever  furnished, 
is  subject  to  the  right  of  the  person 
affected  thereby  to  controvert  it 
and  to  show  want  of  jurisdiction. 

Id. 

4.  The  existence  of  a  valid  enlist- 
ment is  essential  to  give  a  del  in. 
quencv  court  jurisdiction  either 
over  the  person  proceeded  against 
or  the  subject-matter,  and  as  by 
the  provision  of  the  National 
Guard  Act  (S  40,  chap.  299,  Laws 
of  1883)  declaring  that  no  minor 
shall  be  enlisted  without  the  con- 
sent of  his  parent  or  guardian, 
such  a  consent  is  made  a  condition 
of  a  valid  enlistment,  and  without 
it  the  court  acquires  no  jurisdiction. 

Id. 

5.  The  provision  of  the  Code  of  Civil 
Procedure  (§  2141),  authorizing  the 
court,  upon  a  hearing  on  return  to 
a  writ  of  certiorari,  to  "  make  a 
final  order  annulling  or  confirming, 
wholly  or  partly,  or  modifying  the 
determination  reviewed,"  does  not 
authorize  the  review  or  modifica- 
tion of  the  determination  of  infe- 
rior jurisdictions  in  matters  within 
that  jurisdiction  which  are  confided 
to  their  discretion.  People,  ex  rel. 
v.  Bd.  Fire  Com'rs.  82 

6.  Said  provision  is  to  be  read  in  con- 
nection with  the  preceding  one 
(§  2140),  which  defines  the  ques- 
tions which  may  be  determined  by 
the  court  upon  certioirari,  and 
simply  gives  power  to  correct  an 
erroneous  adjudication  instead  of 
reversing  it  absolutely.  Id. 

7.  Where,  therefore,  the  General 
Term,  on  certiorari  to  review  an 
order  of  the  board  of  fire  commis- 
sioners of  the  city  of  New  York 
dismissing  the  relator  from  ser- 
vice as  fireman,  modified  the  order 
by  directing  his  suspension  for  six 
months,  and  there  was  no  question 
of  jurisdiction,  procedure  or  evi- 
dence, giving  to  the  General  Term 
jurisdiction  to  interfere  with  the 
order,  held  error.  Id. 


8.  If  a  court  of  record  has  inherent 
power  over  its  own  records  to 
modify,  annul  and  vacate  them  in- 
dependent of  any  special  statutory 
authority  (as  to  which  qucere),  it 
belongs  exclusively  to  the  court 
whose  records  are  in  question  and 
may  not  be  exercised  for  it  by  an 
appellate  tribunal.    In  re  llaudey. 

206 

9.  While  a  State  court  has  jurisdic- 
tion to  decide  questions  as  to  the 
title  to  letters-patent  granted  by 
the  Federal  government,  or  of  an 
action  on  a  contract,  although  such 
action  involves  the  validity  of  a 
patent,  it  has  no  authority  to  re- 
strain a  party  from  using  the  pat- 
ent pendente  lite,  or  in  any  way  to 
pass  upon  a  question  as  to  an  in- 
fringement of  the  patent  right ;  as 

-  to  this,  the  Federal  •  courts  have 
exclusive  jurisdiction.  Cont'l  Store 
Service  Go.  v.  Clark.  365 

10.  Where  the  summons  in  summary 
proceeding  was  made  returnable 
December  10,  which  was  Sunday, 
but  in  the  copy  served  the  return 
day  was  stated  to  be  December  9, 
and  on  that  day  the  parties  ap- 
peared and  consented  to  proceed, 
without  any  objection  being  taken 
on  account  of  the  mistake, — Held, 
that  it  was  thereby  waived,  and 
the  assent  to  proceed  conferred 
jurisdiction.      Nemetty  v.  Naylor. 

562 

A  surrogate  lias  no  jurisdiction 

to  make  ex  parte  order  making  allow- 
ance payable  out  of  the  estate  to  spe- 
cial guardian  unsuccessfully  contest- 
ing probate  of  wiU. 

See  In  re  Budlong.  208 


LANDLORD  AND  TENANT. 

1.  A  lessee  of  mortgaged  premises, 
as  between  him  and  the  owner,  is 
simply  entitled  to  be  paid  out  of 
any  surplus  arising  on  foreclosure 
sale,  the  loss  resulting  to  him  from 
the  extinguishment  of  the  lease, 
which  is  the  value  of  the  use  of 
the  premises  for  the  remainder  of 
his  term,  less  the  rents  reserved ; 
in  the  absence  of  proof,  the  pre- 
sumption is  that  the  rents  reserved 
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are  the  fair  value  of  the  nee  and 
that  no  damage  is  sustained  by  the 
lessee.    Larkin  v.  Misland.      212 

2.  Where,  therefore,  a  lessee  and  the 
owner  of  the  equity  of  redemp- 
tion were  the  only  claimants  for 
the  surplus  arising;  on  foreclosure 
sale,  and  no  evidence  was  pro- 
duced by  the  former  tending  to 
show  that  the  leasehold  estate  nad 
any  value  in  excess  of  the  rents. 
Held,  that  the  whole  surplus  was 
properly  awarded  to  the  owner.  Id. 

3.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  a  receiver  of  rents  accruing 
from  an  undertenant  had  been 
appointed,  and  wherein  the  origi- 
nal landlord  claimed  a  preference 
for  the  amount  of  rent  unpaid  as 
fixed  by  the  original  lease,  it 
appeared  that  by  an  agreement 
between  her,  her  tenant  and  cer- 
tain undertenants  she  consented, 
in  consideration  of  the  payment  to 
her  from  rents  accruing  under  a 
sub-lease  of  a  less  sum  per  annum 
than  that  fixed  by  her  lease,  that 
the  residue  of  said  rents  might  be 
appropriated  for  other  purposes. 
Held,  that  she  was  only  entitled  to 
a  preference  to  the  amount  fixed 
by  said  agreement ;  that,  as  but 
for  it  she  would  have  been  entitled 
to  no  portion  of  the  money  due 
under  the  sub-lease,  she  was  bound 
by  the  conditions  of  the  agree- 
ment. BUUman  v.  Van  Beuren.  489 


4.  Defendants  executed  to  plaintiff  a 
written  lease  for  the  term  of  four 
years  and  seven  months  of  a  base- 
ment under  their  store,covenanting 
to  provide  an  entrance  thereto  by  a 
staircase  in  the  front  part  of  the 
store.  This  covenant  having  been 
broken  by  defendants,  it  was  sub- 
sequently agreed  by  parol  that  in 
lieu  of  such  staircase  plaintiff 
should  have  the  use  of  a  stairway 
in  another  part  of  the  store,  with 
a  right  to  use  a  portion  of  the 
store  floor  adjoining  for  the  pur- 
poses of  a  sign  and  the  display  of 
goods.  Defendants  subsequently, 
and  within  a  year  after  the  ten- 
ancy began,  removed  plaintiffs 
sign  and  goods,  and   refused  to 


allow. him  the  use  of  the  floor  as 
agreed.  In  an  action  to  recover 
damages,  held,  that  such  substi- 
tuted agreement  was  not  void  un- 
der the  statute  of  frauds ;  that  it 
was  In  legal  effect  a  verbal  lease 
of  the  stairway  and  adjoining  floor, 
which,  although  it  could  not  sub- 
sist for  the  full  agreed  term  be- 
cause of  said  statute,  was  good  as 
a  new  contract  for  a  year  as  there 
had  been  an  entry  and  payment  of 
rent,  and  inured  as  a  tenancy  from 
year  to  year ;  and  that,  therefore, 
there  was  a  cause  of  action.  Bin- 
menthal  v.  Bloomingdale.  558 

5.  Upon  the  cross-examination  of  one 
of  plaintiff's  witnesses  he  testified 
that  he  attempted  to  negotiate  with 
defendants  a  sale  of  plaintiff's 
business.  On  his  re-direct  exami- 
nation he  was  allowed  to  testify 
that,  when  plaintiff  requested  him 
to  undertake  the  negotiation,  he 
stated  as  a  reason  for  his  desire  to 
sell, that  defendants  had  obstructed 
him  and  he  could  not  compete  with 
them.    Held  no  error.  Id, 


LEGACIES. 

1.  8.  died  leaving  personal  prop- 
erty exceeding  $50,000  in  value 
over  all  indebtedness,  and  seized 
of  certain  real  estate.  By  his 
will,  after  two  legacies,  amount- 
ing to  $1,100,  he  gave  to  his  exec- 
utors, of  whom  plaintiff,  who  was 
a  daughter  of  the  testator,  was 
one,  $§0,000,  in  trust,  "  to  invest 
said  sum  in  the  best  securities 
they  can  obtain/'  and  to  use  the 
income  for  the  benefit  and  mainte- 
nance of  Gk,  the  testator's  son,  dur- 
ing his  natural  life,  and  upon  his 
death  to  pay  the  principal  to  plain- 
tiff or  her  heirs.  The  residue  of 
his  estate,  real  and  personal,  he 
gave  to  plaintiff.  In  an  action  to 
recover  damages  for  breach  of  con- 
tract on  the  part  of  defendant  to 
purchase  the  real  estate,  held,  that 
the  gift  for  the  benefit  of  the  son 
was  not  a  lien  or  charge  upon  the 
real  estate,  but  that  it  was  the  in- 
tention of  the  testator  that  the 
same  should  be  provided  for  out  of 
the  personalty ;  and  therefore  that 
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there  wm  no  defect  in  plaintiff's 
title.     Wiltsie  v.  Shaw.  191 

I.  M.  died  leaving  a  will  executed 
the  day  previous  to  his  death,  by 
which,  after  a  bequest  to  his  wife 
of  $1,000,  and  to  his  son  M.  of 
$400,  he  gave  the  residue  of  his 
estate  to  his  four  children,  to  be 
divided  equally  between  them. 
The  personal  estate  left  by  the 
testator  was  insufficient  to  pay  bis 
funeral  expenses.  In  an  action  to 
have  the  widow's  legacy  declared 
to  be  a  charge  upon  the  real  estate, 
heltl,  that  the  intent  of  the  testa- 
tor was  that  both  legacies  should 
be  so  chargeable  ;  and  that  the 
widow,  in  case  the  land  was  in- 
sufficient to  pay  both  legacies,  was 
not  entitled  to  a  preference  in  pay. 
ment,  but  simply  to  share  pro  rata 
with  the  other  legatee;  and  this, 
although  he  had  not  claimed  his 
right  and  denied  that  the  legacies 
were  chargeable  on  the  real  estate. 
McCarn  v.  McGorn.  511 


LETTERS. 

1.  The  presumption  is  that  letters, 
mailed  to  a  person  directed  to  him 
at  his  place  of  residence,  were  re- 
ceived  by  him.  Oregon  S.  JSL  Co. 
v.  Oti*.  446 

2.  Where  a  witness  testifies  that  he 
sent  letters  to  a  person  directed  to 
him  at  his  place  of  residence,  held, 
that,  in  the  absence  of  any  proof 
or  Inquiry  upon  cross-examination 
as  to  the  mode  of  sending,  it  is 
to  be  presumed  that  they  were 
mailed  in  the  usual  manner.      Id. 


LIEN. 

S.  died  leaving  personal  property 
exceeding  $50,000  in  value  over 
all  indebtedness,  and  seized  of  cer- 
tain real  estate.  By  his  will,  after 
two  legacies,  amounting  to  $1,100, 
he  &ave  to  his  executors,  of  whom 
plaintiff,  who  was  a  daughter  of 
the  testator,  was  one,  $20,000,  in 
trust,  "  to  invest  said  sum  in  the 
best  securities  they  can  obtain." 
and  to  use  the  income  for  the  bene- 
fit   and    maintenance   of  G.,  the 


testator's  son,  during  his  natural 
life,  and  upon  his  death  to  pay  the 
principal  to  plaintiff  or  her  heirs. 
The  residue  of  his  estate,  real  and 
personal,  he  gave  to  plaintiff.  In 
an  action  to  recover  damages  for 
breach  of  contract  on  the  part  of 
defendant  to  purchase  the  real 
estate,  field,  that  the  gift  for  the 
benefit  of  the  son  was  not  a  Hen 
or  charge  upon  the  real  estate,  bat 
that  it  was  the  intention  of  the 
testator  that  the  same  should  be 
provided  for  out  of  the  personalty; 
and  therefore  that  there  was  no 
defect  in  plaintiff's  title.  WtiUie 
v.  Shaw.  191 


LIMITATION  OF  ACTIONS. 

1.  In  an  action  commenced  in  No- 
vember, 1881,  upon  a  written 
promise  made  by  defendant  in  Oc- 
tober, 1872,  to  pay  $1,000  before 
that  time  loaned  to  him  by  plain- 
tiff, the  moment  he  was  able,  the 
defense  was  the  statute  of  limita- 
tions. It  appeared  that  for  some 
time  prior  to  November,  1875,  de- 
fendant had  a  balance  to  his  credit 
in  bank  at  all  times,  sometimes 
more  and  sometimes  less  than 
plaintiff's  claim.  Also,  that  de- 
fendant, from  prior  to  1873,  was  a 
member  of  the  New  York  Stock 
Exchange,  and  that  his  seat,  in 
1875,  was  worth  $5,000.  Whether 
he  owed  any  other  debts  than  that 
to  plaintiff  did  not  appear.  Plain- 
tiff testified  to  a  conversation  with 
defendant  in  October,  1875,  in 
which  the  latter  stated  that  he  had 
not  seen  a  time  since  he  borrowed 
the  money  when  he  could  pay  it, 
and  that  plaintiff  could  rest  as- 
sured he  would  do  so  as  soon  as  he 
was  able.  The  court  nonsuited 
plaintiff.  Held  error;  that  it  was 
a  question  of  fact  for  the  jury  as 
to  when  defendant  became  able  to 
pay.     Tebo  v.  Robinson.  27 

2.  A  firm,  of  which  defendant  is  the 
surviving  partner,  in  May,  1864, 
executed  and  delivered  to  plain- 
tiff's assignor,  upon  receipt  of  the 
sum  specified  therein,  an  instru- 
ment, the  body  of  which  is  as  fol- 
lows: **  Due  S.  E.  Ashton,  M.  D., 
Trustee,  $4,000,  returnable  on  de- 
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mand.  It  is  understood  that  this 
sum  is  specially  deposited  with  us 
and  is  distinct  from  the  other  tran- 
sactions with  said  Ashton."  In  an 
action  upon  the  same  wherein  the 
statute  of  limitations  was  set  up 
as  a  defense,  held,  that  it  was  in 
the  nature  of  a  certificate  of  de- 
posit, not  a  promissory  note;  that 
no  cause  of  action  arose  thereon 
until  a  demand  was  made  for  the 
sum  deposited;  and,  as  the  jury 
found  from  evidence  justifying  the 
finding  that  no  demand  was  made 
until  1880,  that  the  action  was  not 
barred  by  the  Btatute.  SmUey  v. 
Fry.  262 

8.  No  cause  of  action  arises  against 
an  iudoraer  of  a  promissory  note 
payable  upon  demand,  with  inter- 
est,  until  after  actual  demand,  and 
until  such  demand  the  statute  of 
limitations  does  not  begin  to  run 
as  against  the  indorser.  Shutts  v. 
Fingar.  689 

4.  Where,  however,  the  holder  omits 
to  make  a  demand  until  the  liabil- 
ity of  the  maker,  or  one  of  several 
makers,  has  been  discharged  by  the 
running  of  the  statute,  the  in- 
dorser is  thereby  discharged.     Id. 


LITTORAL  PROPRIETOR. 

How  title  to  land  acquired  by 

accretion  and  lost  by  erosion  or  sub- 
mergence. 

/See  Mulry  v.  Norton.  424 


LUNATICS. 
See  Insanb  Persons. 

MANDAMUS. 

When  remedy  for  unlawful 

act  of  municipal  officer  is  by  action 
instead  of  by  mandamus. 

Bee  People,  ex  ret.  v.  QtKeefe.  672 


MANUFACTURING    CORPORA- 
TION. 

In  an  action  brought  against  a  man- 
ufacturing  corporation,  after  re- 


covery of  judgment  and  return  of. 
execution  unsatisfied,  a  receiver 
of  its  property  and  effects  was  ap- 
pointed. An  order  was  subse- 
quently granted  by  the  court  di- 
recting that  on  payment  of  the 
judgment  and  satisfaction  thereof , 
the  order  appointing  the  receiver 
should  be  vacated;  thereupon  the 
corporation  turned  out  to  the  judg- 
ment creditor  a  note  owned  by  it 
in  payment;  this  was  accepted,  the 
judgment  satisfied  and  said  order 
vacated.  The  note  was  left  by 
said  creditor  in  tbe  hands  of  de- 
fendant, who  was  president  of  the 
corporation,  and  he  afterward  col- 
lected the  eaine.  Another  receiver 
of  said  corporation  having  been  ap- 
pointed in  another  action,  brought 
this  action  to  recover  the  money 
paid  on  the  note  as  money  belong- 
ing to  the  corporation.  Held,  that 
the  action  was  not  maintainable ; 
that  the  note  became  the  property 
of  the  creditor,  not  only  by  the 
act  of  the  company,  but  by  the  di- 
rection and  with  the  approval  of 
the  court ;  that  the  new  receiver 
gained  no  right  in  regard  thereto 
except  to  question  the  validity  of 
the  payment,  and  this  could  only 
be  done  in  an  action  against  the 
creditor,  not  in  an  action  against 
his  agent.  Prentiss  v.  MichoU.  227 


MARRIED  WOMEN. 

1.  The  rule  of  the  common  law,  rec- 
ognized by  the  Revised  Statutes 
(2  R.  S.  75,  §§  29,  30 ;  id.  98,  §  79), 
which  authorizes  a  husband  to 
hold  the  property  of  his  deceased 
wife,  not  only  by  virtue  of  admin- 
istration, but  also  by  virtue  of  his 
marital  rights,  so  far  as  it  applies 
to  the  case  of  a  wife  dying  intes- 
tate, without  leaving  descendants, 
has  not  been  changed  by  the  vari- 
ous acts  in  relation  to  married 
women.  (Chap.  200,  l^aws  of  1848 ; 
chap.  375,  I>aws  of  1849 ;  chap.  90, 
Laws  of  1860 ;  chap.  172,  Laws  of 
1862;  chap.  782,  Laws  of  1867.) 
(Danforth,  J.,  dissenting.)  Rob. 
ins  v.  McClure.  828 

2.  A  policy  of  insurance  for  the  bene- 
fit of  a  wife  upon  the  life  of  her 
husband  is  not  assignable  except 
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in  tbe  cases  where  assignment*  are 
authorized  by  statute,  and  an  as- 
signment thereof  by  her  cannot 
be  compelled  by  a  decree  of  the 
court,  nor  can  the  avails  thereof  be 
appropriated  in  advance  by  opera- 
tion of  law  to  the  payment  of 
debts,  or  subjected  to  the  lien  of 
creditors  either  of  herself  or  her 
husband.    Baron  v.  Brumer.    872 

8.  As  to  whether  after  the  policy  has 
fallen  due  and  the  avails  thereof 
have  been  paid  over  to  the  wife 
and  invested  in  other  property, 
this  may  be  reached  by  her  cred- 
itors, guars.  Id. 

4.  The  act  of  1879  (Chap.  248,  Laws 
of  1879),  which  authorizes  a  wife 
to  assign  a  policy  with  the  assent 
of  her  husband,  does  not  affect  her 
right  to  an  exemption  thereof  from 
any  claim  of  her  creditors.         Id. 

5.  Under  the  provision  of  the  acta, 
amending  the  act  of  1840  (Chap. 
80,  Laws  of  1840),  which  limit  the 
exemption  of  such  policies,  con- 
tained in  the  original  act,  from 
claims  of  the  husband's  creditors, 
by  declaring  that  where  the 
amount  of  the  premium  annually 
paid  out  of  the  funds  or  property 
of  the  husband,  exceeds  a  sum  spe- 
cified, the  exemption  shall  not 
apply  to  such  portions  of  the  pre- 
mium as  are  in  excess  of  the  sum 
specified  (Chap.  187,  Laws  of 
1858;  chap.  656,  Laws  of  1866; 
chap.  277,  Laws  of  1870),  where 
the  premiums  so  paid,  after  the 
contracting  of  a  debt  by  the  hus- 
band, do  not  exceed  the  sum  lim- 
ited, the  creditor  can  acquire  no 
lien,  although  prior  to  the  con- 
tracting of  the  debt  premiums 
were  so  paid  in  excess  of  that 
sum.  Id. 

See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

1.  Ii  teem*  the  fact  that  a  servant, 
employed  for  a  stipulated  period, 
and  a  part  of  whose  duties  it  was 
to  sell  property  of  his  employer, 
has  retained,  without  the  consent 
of  the  latter,  and  failed  to  account 


for  a  portion  of  the  proceeds  of 
sales,  is  not  alone  a  complete  de- 
fense to  an  action  to  recover  the 
contract-price  for  his  services, 
where  he  has  completed  his  fall 
term  of  service.  Turner  v.  Row*- 
enhoven.  115 

2.  While  flagrant  acts  of  dishon- 
esty, seriously  affecting  the  mas- 
ter's interest,  might  bar  a.  recov- 
ery in  such  an  action,  although 
the  amount  fraudulently  appro- 
priated was  much  less  than  the 
amount  of  wages,  a  failure  to  pay 
over  caused  by  mistake  or  neg- 
lect, in  the  absence  of  any  pro- 
vision in  the  contract  covering  it, 
will  not  defeat  a  recovery  for  the 
contract-price  less  the  sums  so  re- 
tained. Id. 

8.  The  rule  that  where  the  master 
for  good  cause  discharges  his  ser- 
vant before  the  expiration  of  the 
term  the  latter  can  recover  noth- 
ing for  the  portion  of  the  term 
served  has  no  application  where 
the  servant  has  served  oat  his 
term.  Id. 

4.  In  an  action  brought  by  a  servant, 
after  completion  of  his  term  of 
service,  to  recover  the  stipulated 
price  for  his  services,  which  were, 
among  other  things,  to  take  to 
market  and  sell  the  produce  of 
defendant's  farm,  defendant  al- 
leged and  gave  evidence  tending 
to  show  that  plaintiff  had  retained 
and  converted  portions  of  the  pro- 
ceeds of  sales  made  by  him.  The 
court  refused  to  charge  that  if 
plaintiff,  during  his  term,  kept 
back  or  retained  without  defend- 
ant's consent  anv  part  of  the  pro- 
ceeds of  sales,  he  could  not  re- 
cover any  thing,  but  charged  that 
it  was  an  implied  part  of  plain- 
tiffs contract  to  pay  over  all  such 
Eroceeds,  and  if  he  failed  to  do  so, 
e  was  entitled  to  recover  the  stip- 
ulated wages  less  such  sums  as  he 
had  retained.  The  jury  rendered 
a  verdict  for  the  full  amount  con- 
ceded to  be  due  to  him  for  wages. 
Held,  this  was,  in  effect,  a  finding 
that  plaintiff  had  not  appropriated 
any  of  the  moneys  received  by 
him  which  belonged  to  defend 
ant,  and  so  the  request  to  charge, 
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and  the  charge  as  made,  were  of 
no  importance,  and  any  error 
therein  could  not  have  harmed 
the  defendant.  Id. 

5.  Also  held,  the  burden  of  proof 
was  upon  defendant  to  show  any 
withholding  by  plaintiff  of  the 
proceeds  of  sale;  the  presumption 
waB  the  servant  had  performed 
his  duty  in  this  respect.    •         Id. 

6.  Upon  a  question  as  to  whether  a 
master  was  in  fault  for  an  injury 
to  his  servant,  caused  by  the 
breaking  away  and  falling  of 
heavy  materials  which  were  being 
hoisted  by  machinery,  evidence 
that  the  engineer  having  charge 
of  the  machinery  at  the  time  was 
intoxicated  is  proper;  it  tends 
legitimately  to  prove  his  incom- 
petency to  perform  his  duties. 
Probst  v.  Delamater.  266 

7.  It  seems,  that  the  duty  of  a  master 
to  furnish  safe,  suitable  and  sound 
tools,  machinery  and  appliances 
for  the  use  of  his  servant  in  the 
performance  of  his  work  and  to 
keep  them  in  repair  is  not  an  abso- 
lute one ;  it  Is  satisfied  by  the  ex- 
ercise of  reasonable  care  and  pru- 
dence on  the  part  of  the  master, 
such  as  a  prudent  man  would  take 
for  the  protection  of  his  own  per- 
son. The  master  is  not  liable, 
therefore,  for  injuries  resulting 
from  a  defect  which  could  not  be 
discovered  by  careful  inspection 
or  the  application  of  appropriate 
tests.  Id. 

8.  Where,  however,  in  an  action  to 
recover  damages  for  injuries  to  an 
employee  of  defendant,  caused  by 
the  breaking  of  a  cable  which  was 
being  used  in  connection  with 
a  derrick  for  hoisting  a  heavy 
weight,  the  court  charged  that 
"  it  was  the  duty  of  the  defend- 
ant  to  furnish  a  safe  and  secure 
rope  or  cable  at  the  commence- 
ment of  the  work,"  and  if  the 
jury  found  that  the  .cable  in  ques- 
tion was  not  a  safe  and  secure 
one,  in  the  first  instance  defend- 
ant was  guilty  of  negligence. 
Held,  that,  while  the  rule  as  stated 
was  broader  than  was  justified, 
yet  as  there  was  no  evidence  of 
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any  care  on  the  part  of  defeudant 
in  selecting  the  cable,  and  as  the 
attention  of  the  court  was  not 
called  to  the  proper  qualification 
of  the  rale,  it  was  not  error  to 
omit  allusion  to  it  in  the  charge; 

3a. 

9.  A  railroad  company,  drawing  the 
cars  of  another  company  over  its 
road,  owes  a  duty  to  its  employes 
in  reference  thereto.  It  is  bound 
to  inspect  such  cars  the  same  as  its 
own,  and  is  responsible  for  the 
consequences  of  such  defects  as 
would  have  been  disclosed  by  or- 
dinary inspection,  as  it  is  its  duty 
either  to  remedy  them  or  to  refuse 
to  take  the  cars.  The  employe  no 
more  assumes  the  risks  of  such 
defects  than  those  in  cars  belong- 
ing to  his  employer.  Gottlieb  v. 
IT.  F.,  X.  E.  &  W.  R.B.  Co.    462 

10.  The  rule  which  excuses  a  master 
from  liability  to  a  servant  for  in- 
juries, caused  by  the  negligence  of 
a  co-servant,  presupposes  that  the 
master  has  performed  the  duties 
which  the  law  imposes  upon  him, 
and  that  no  negligence  in  this  re- 
spect contributed  to  the  injury. 
fkringkam  v.  Stewart.  516 

11.  Where,  therefore,  the  master 
has  furnished  a  dangerous  and 
defective  machine  he  is  not  ex- 
cused from  liability  for  an  injury 
to  his  servant,  which  would  not 
have  happened  had  the  machinery 
been  safe  and  suitable,  by  the  fact 
that  the  negligence  of  a  fellow 
servant  co-operated  in  producing 
the  injury  ;  and  this,  although  the 
machine,  by  the  exercise  of  care 
and  caution,  might  have  been  oper- 
ated so  as  not  to  cause  injury.  Id. 


MORTGAGE. 

A  personal  obligation  on  the  part 
of  a  grantee  to  pay  a  mortgage 
upon  the  premises  conveyed  may 
not  be  implied  from  a  statement  in. 
his  deed  that  the  conveyance  is 
subject  to  the  mortgage,  and  that 
the  amount  thereof  "  forms  part 
of  the  consideration,  and  is  de- 
ducted therefrom.'*'  Eq.  L.  As. 
Soe.  v.  Bostvrick.  928 

89 
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See  Chattel  Mortgage. 
Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  It  is  not  essential  to  the  validity 
of  an  order  of  the  General  Term 
allowing  an  appeal  to  this  court, 
in  the  cases  wherein  an  appeal  is 
not  permitted  except  when  so  or- 
dered, that  the  General  Term  mak- 
ing the  order  shall  be  composed  of 
the  same  judges  who  constituted 
the  General  Term  which  decided 
the  case.  The  only  restriction 
upon  the  power  of  the  General 
Term  to  make  the  order  is  that  it 
shall  be  "made  at  the  General 
Term  which  rendered  the  deter- 
mination or  at  the  next  General 
Term  after  judgment  is  entered 
thereupon."  (Code  of  Civ.  Pro., 
S  191,  subd.  2  and  8.)  Third  Av. 
B.  B.  Co.  v.  Mling.  98 

2.  Where  an  order  of  General  Term, 
reversing  a  judgment  entered  on 
the  report  of  a  referee,  omits  to 
state  that  the  reversal  was  upon 
the  facts  as  well  as  the  law,  so  far 
as  the  facts  are  concerned,  it  is  for 
this  court,  on  appeal  from  the  or- 
der, simply  to  determine  if  there 
was  any  evidence  sufficient  in  law 
to  sustain  the  j  udgment.  Kane  v. 
Corteey.  182 

8.  A  surrogate  has  no  authority  to 
make  an  em  parte  order,  decreeing 
an  allowance  payable  out  of  the 
estate  to  a  special  guardian  of  an 
infant  unsuccessfully  contesting 
the  probate  of  a  will;  notice  to 
the  other  parties  interested  in  the 
estate  is  requisite.  In  re  Bud- 
long.  208 

4.  Whether  a  court  shall  modify  or 
change  an  order  already  made  by 
it  is  a  question  addressed  to  its 
discretion,  and  over  its  exercise  an 
appellate  court  has  no  control. 
Place  v.  Haytoard.  626 


MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  charged 
with  the  duty  of  keeping  its  streets 
in  safe  condition  for  travel  does 


not  discharge  its  whole  duty  by 
simply  instructing  its  subordinates 
to  ascertain  the  facts  and  report. 
If  a  defect  exists,  which  is  io  fact 
dangerous,  the  opinion  of  snch  sub- 
ordinates that  it  is  not,  and  a  con- 
sequent failure  on  their  part  to 
report  it,  is  not  a  defense  against  a  * 
charge  of  negligence  in  not  repair- 
.    ing  it.     GoodfeUow  v.  Mayor %  etc, 

15 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence 
in  omitting  to  repair  a  crosswalk 
on  one  of  defendant's  streets,  plain- 
tiff's testimony  tended  to  show  that 
a  stone  in  the  walk  had  been  out 
of  place  for  over  a  year  ;  the  stone 
was  five  feet  long  and  two  feet 
wide ;  the  grade  of  the  crosswalk 
was  about  half  an  inch  to  the 
foot ;  the  north-west  corner  of  tbe 
stone  was  on  the  level ;  at  the 
south-east  corner  it  was  eight 
inches,  and  at  the  south-west,  five 
inches  below  the  level.  The  city 
had  passed  an  ordinance  requiring 
the  policemen  on  duty  to  inspect 
crosswalks ;  this  walk  had  been 
inspected  and  the  policemen  testi- 
fied that  they  observed  nothing 
dangerous,  and  did  not  report. 
Held,  that  the  facts  were  sufficient 
to  charge  the  city  with  notice  of 
the  defect ;  that  the  passage  of  the 
ordinance  and  the  failure  of  the 
policemen  to  report  did  not  shield 
the  city  ;  that  the  irregularity  in 
the  crosswalk  was  not  so  slight  as 
to  make  the  question  of  negligence 
in  omitting  to  repair,  one  of  law  ; 
but  that  it  was  one  of  fact  for  the 
jury ;  and  therefore  that  a  nonsuit 
was  error.  Id. 

8.  A  village  incorporated  under  the 
act  of  1870  (Chap.  291,  Laws  of 
1870),  by  the  act  of  incorporation 
assumes  the  duty  of  caring  for  and 
repairing  its  streets,  and  for  its 
neglect  to  do  so  is  liable  to  a  party 
inj  ured.    NeUon  v.  VU.  of  CanuUo. 

89 

4.  In  order  to  make  a  municipal  cor- 
poration liable  for  an  unlawful 
levy  and  sale  of  property  to  pay  a 
tax,  it  must  be  made  to  appear 
that  the  acts  of  the  collector  were 
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authorized  by  the  corporation,  or 
were  subsequently  ratified  by  it  in 
such  a  manner  aa  to  make  it  liable 
therefor  ab  initio.  Everson  v. 
City  of  Syracuse.  677 

5.  A  tax-roll  and  two  warrants,  one 
issued  by  the  proper  officer  of  the 
city  of  8.  (defendant),  the  other 
by  the  board  of  supervisors  of  the 
county,  were  delivered  to  a  con- 
stable  duly  authorized  to  collect 
the  city,  county  and  local  assess- 
ments. The  warrants  directed  the 
constable  to  collect  from  persons 
named  in  the  schedule  annexed  and 
in  the  assessment  and  tax-roll  the 
sums  opposite  their  names,  being 
the  amounts  assessed  to  them.  In 
the  schedule  and  asBessment-roll 
the  name  of  plaintiff  did  not  ap- 
pear, but  to  collect  a  tax  which  did , 
appear  thereon  assessed  to  other 
persons,  plaintiff's  property  was 
levied  upon  and  sold.  The  check 
given  by  the  purchaser  was  paid 
-into  the  city  treasury  by  the  con- 
stable. Held,  that  an  action  for  an 
unlawful  conversion  of  the  prop- 
erty was  not  maintainable  against 
the  city ;  that  the  city  was  not 
bound  by  the  tortious  acts  of  the 
officer  outside  of  the  directions 
given  in  the  warrants  ;  that  the 
receipt  of  the  proceeds  of  sale,  in 
the  absence  of  notice  that  the  col- 
lection had  not  been  made  from  the 
proper  person,  was  not  a  ratifica- 
tion of  the  unlawful  acts  of  the 
officer ;  nor  was  a  resolution  of  the 
common  council  agreeing  to  save 
the  constable  harmless  in  collect- 
ing the  tax,  in  case  he  proceed  in 
such  collection  according  to  law, 
an  authorization  or  adoption  of  any 
illegal  or  tortious  act  committed 
by  him.  Id. 

6.  Also  held,  that  a  refusal  of  the 
mayor  of  the  city  to  pay  on  demand 
of  the  plaintiff  the  value  of  the 
property  seized  and  sold  was  not  a 
ratification.  Id. 

Sufficiency    of   testimony   in 

action  against  a  municipal  corpora- 
tion for  negligence  to  establish  con- 
tributory negligence. 

See  Cummins  v.  CittLof  Syracuse. 
(Mem.)  -  687 


See  Villages. 

Bkooklyn  (City  of). 
Canisteo  (village  of). 
Little  Falls  (Village  of). 
New  York  (City  of). 
Port  Jkrvis  (Village  of). 
Syracuse  (City  of). 


NATIONAL  GUABD  ACT. 
See  Military  Law. 


NEGLIGENCE. 

1.  A  municipal  corporation  charged 
with  the  duty  of  keeping  its 
streets  in  safe  condition  for  travel 
does  not  discharge  its  whole  duty 
by  simply  instructing  its  subordi- 
nates to  ascertain  the  facts  and  re- 
port.  If  a  defect  exists,  which  is 
in  fact  dangerous,  the  opinion  of 
such  subordinates  that  it  is  not, 
and  a  consequent  failure  on  their 
part  to  report  it,  is  not  a  defense 
against  a  charge  of  negligence  in 
not  repairing  it.  Goodfellow  v. 
Mayor,  etc.  15 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence 
in  omitting  to  repair  a  crosswalk 
on  one  of  defendant's  streets, 
plaintiff's  testimony  tended  to  show 
thai  a  stone  in  the  walk  had  been 
out  of  place  for  over  a  year;  the 
stone  was  five  feet  long  and  two 
feet  wide  ;  the  grade  of  the  cross- 
walk was  about  half  an  inch  to 
the  foot ;  the  north-west  corner  of 
the  stone  was  on  the  level ;  at  the 
south-east  corner  it  was  eight 
inches,  and  at  the  south-west,  five 
inches  below  the  level.  The  city 
had  passed  an  ordinance  requiriug 

.  the  policemen  on  duty  to  inspect 
crosswalks;  this  walk  had  been 
inspected  and  the  policemen  testi- 
fied that  they  obt-erved  nothing 
dangerous,  and  did  not  report. 
Held,  that  the  facts  were  sufficient 
to  charge  the  city  with  notice  of 
the  defect ;  that  the  passage  of  the 
ordinance  and  the  failure  of  the 
policemen  to  report  did  not  shield 
the  city;  that  the  irregularity  in 
the  crosswalk  was  not  so  slight  as 
to  make  the  question  of  negligence 
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in  omitting  to  repair,  one  of  law; 
but  that  it  wan  one  of  fact  for  the 
jury  ;  and  therefore  that  a  nonsuit 
was  error.  Id, 

3.  A  village  incorporated  nnder  the 
act  of  1870  (Chap.  291,  Laws  of 
1870),  by  the  act  of  incorporation 
assumes  the  duty  of  caring  for  and 
repairing  its  streets,  and  for  its 
neglect  to  do  so  is  liable  to  a  party 
injured.  Nelson  v.  VU.  of  Canu- 
te o.  89 

4.  It  is  no  defense,  therefore,  that 
the  defect  complained  of  existed  at 
the  time  of  the  incorporation,  or 
that  the  municipality  has  omitted 
to  make  ordinances  or  by-laws  in 
reference  to  repairing  its  streets. 

Id. 

5.  While  a  street  railroad  corpora- 
tion  has  the  right  to  remove  snow 
from  its  tracks,  it  is  bound  to  ex- 
ercise  reasonable  care  and  dili- 
gence in  so  doing,  and  if  it  negli- 
gently causes  such  an  accumula- 
tion upon  the  street  of  the  snow 
thus  removed  as  to  produce  an  ob- 
struction therein,  rendering:  travel 
unsafe,  it  is  liable  for  injuries 
caused  thereby.  Dixon  v.  B'klyn 
C.&N.R.R.CO.  170 

6.  It  seem*  the  same  duty  is  imposed 
upon  them  as  is  incurred  by  every 
owner  of  property  adjoining  the 
street  who  removes  snow  from  bis 
sidewalk  to  the  street.  Id. 

7.  Whatever  obligations  may  be  im- 
posed upon  a  municipal  corpora- 
tion in  exercising  a  supervisory 
care  over  its  streets,  ana  in  pre- 
venting and  removing  obstruc- 
tions, this  does  not  relieve  the 
owner  of  property  or  of  franchises 
from  liability  for  injuries  occas- 
ioned by  them,  and  continued  by 
reason  of  their  negligence.        Id. 

8.  It  is  the  duty  of  such  a  corpora- 
tion, so  far  as  practicable,  to  fur- 
nish safe  and  proper  access  to  its 
cars.  Id. 

9.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  the  effect 


that  he  attempted  to  enter,  by  the 
rear  platform,  one  of  defendant's 
cars,  which  was  moving*  slowly 
along  the  street ;  finding-  the  plat- 
form full,  he  passed  along  by  the 
side  of  the  car  to  reach  the  front 
platform ;  there  was  a  ridge  of 
snow,  about  three  feet  high,  along 
the  track,  thrown  up  by  defend- 
ant's snow-plow  and  sweepers, 
sloping  toward  the  car,  and  so  near 
it  as  to  leave  merely  room  for  the 
car  to  pass;  this  ridge  had  been 
there  for  some  weeks,  and  had  be- 
come hard  and  slippery.  At  the 
time  of  the  accident  it  was  covered 
with  a  thin  coating  of  recently- 
fallen  snow.  In  passing  along  it, 
plaintiff  slipped  and  fell  under 
the  wheels  of  the  car,  and  was  in- 
j  ured.  Held  (Earl,  J. ,  dissenting), 
that  the  evidence  justified  the  sub- 
mission to  the  jury  of  the  question 
as  to  defendant's  negligence ;  also 
as  to  contributory  negligence  on 
the  part  of  plaintiff.  Id. 

10.  Defendant  ran  its  cars  for  a  por- 
tion of  its  route  over  the  track  of 
another  railroad  company,  under  a 
license,  by  which  the  licenser  was 
bound  to  keep  the  track  clear  from 
snow.  Defendant  claimed  that  the 
accident  occurred  upon  this  track. 
Held,  that  conceding  this  to  be  so, 
as  defendant  contributed  in  throw- 
ing up  the  snow-bank,  it  was  its 
duty  to  remove  it,  as  it  rendered 
the  access  to  its  cars  unsafe  ;  and 
for  a  negligent  omission  to  perform 
this  duty  it  was  liable.  Id. 

11.  It  seems,  that  the  duty  of  a  mas- 
ter to  furnish  safe,  suitable  and 
sound  tools,  machinery  and  appli- 
ances for  the  use  of  his  servant  in 
the  performance  of  his  work  and 
to  keep  them  in  repair  is  not  an 
absolute  one;  it  is  satisfied  by  the 
exercise  of  reasonable  care  and 
prudence  on  the  part  of  the  master, 
such  as  a  prudent  man  would  take 
for  the  protection  of  his  own  per- 
son. The  master  is  not  liable, 
therefore,  for  injuries  resulting 
from  a  defect  which  could  not  be 
discovered  by  careful  inspection  or 
the  application  of  appropriate 
tests.    Probst  v.  Delamater.    .266 

12.  Where,  however,  in  an  action  to 
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recover  damages  for  injuries  to  an 
employe  of  defendant,  caused  by 
the  breaking  of  a  cable  which  was 
being  used  in  connection  with  a 
derrick  for  hoisting  a  heavy  weight, 
the  court  charged  that  "  it  was 
the  duty  of  the  defendant  to  fur- 
nish a  safe  and  secure  rope  or  cable 
at  the  commencement  of  the 
work,"  and  if  the  jury  found  that 
the  cable  in  question  was  not  a 
safe  and  secure  one,  in  the  first  in- 
stance defendant  was  guilty  of 
negligence.  Held,  that,  while  the 
rule  as  Btated  was  broader  than 
was  justified,  yet  as  there  was  no 
evidence  of  any  care  on  the  part  of 
defendant  in  selecting  the  cable, 
and  as  the  attention  of  the  court 
was  not  called  to  the  proper  quali- 
fication of  the  rule,  it  was  not 
error  to  omit  allusion  to  it  in  the 
charge.  Id. 

18.  In  constructing  a  bridge  over  the 
Erie  canal  in  the  village  of  L.  F., 
the  State  built  a  wing  or  retaining 
wall  north  of  and  parallel  with  the 
canal;  the  boundary  Hue  of  the 
State  lands  was  about  twenty-one 
inches  north  of  the  wall.  The  vil- 
lage subsequently  laid  out  a  street 
along  the  northerly  side  of  the 
canal;  the  description  in  the  ordi- 
nance included  said  retaining  wall 
and  the  strip  of  State  land  north 
of  it,  and  said  strip  was  subse- 
quently used  as  part  of  the  street. 
There  was  no  railing  or  guard 
along  the  wall,  and  plaintiff's  in- 
testate in  driving  along  the  street 
on  a  dark  night  drove  so  far  south 
that  he,  with  his  team  and  wagon, 
was  thrown  over  into  the  canal, 
and  he  was  drowned.  A  railing 
on  the  wall  would  have  prevented 
the  accident.  In  an  action  to  re- 
cover damages,  held,  that  the  at- 
tempt on  the  part  of  the  village  to 
appropriate  a  part  of  the  State 
lands  for  the  street  was  a  nullity; 
that  the  village  had  no  legal  right 
to  put  a  railing  on  the  wall,  and 
no  legal  negligence  could  be  predi- 
cated of  an  omission  so  to  do,  or 
of  a  failure  of  the  village  to  ob- 
tain permiBsiou  of  the  State  to 
erect  such  a  barrier.  Veeder  v. 
Village  of  Little  Falls.  343 

14    It  was  claimed  by  plaintiff  that 


defendant  should  have  erected  a 
barrier  north  of  the  wall  outside  of 
the  State  property.  It  appeared 
that  at  the  west  end  of  the  wall 
there  was  a  space  of  only  eight 
and  one-half  feet  for  teams  to  pass. 
Had  a  barrier  been  placed  on  the 
line  of  the  State  lands  the  traveled 
way  would  be  but  about  six  and 
one-half  feet.  Defendant's  counsel 
asked  the  court  to  charge,  if  the 
jury  found  that  a  railing  or  guard 
north  of  the  wall  outside  of  the 
State  property  would  be  dangerous 
to  the  traveling  public,  the  village 
authorities  were  not  negligent  in 
failing  to  build  it.  This  was  re- 
fused.   Held  error.  Id. 

15.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  was  crushed  be- 
tween two  cars  while  coupling 
them.  In  an  action  to  recover 
damages  for  the  injury  it  appeared 
that  defendant's  road  was  so  ar- 
ranged that  both  broad  and 
standard  gauge  cars  could  be  run 
upon .  it  on  the  same  train,  and 
there  were  both  kinds  of  cars  upon 
the  train  in  question.  It  broke  in 
two  in  the  night-time,  and  the  two 
cars  which  plaintiff  was  required 
to  couple  were  of  different  gauge  ; 
failing  to  make  the  coupling  the 
draw-heads  passed  each  other, 
and  the  bumpers,  which  the  evi- 
dence tended  to  show  were  in- 
tended to  protect  brakemen,  and 
should  be  wide  enough  for  that 
purpose,  being  but  three  inches 
wide,  and  entirely  insufficient  to 
protect  him,  he  received  the  injury 
complained  of.  Held,  that  where 
trains  are  so  mado  up  of  cars  of 
different  gauge,  as  the  draw-heads 
are  more  apt  to  pass  each  other,  it 
is  more  important  that  the  bum- 
pers should  be  well  looked  to,  that 
they  may  afford  the  intended  pro- 
tection, and  the  defect  being  an 
obvious  one,  and  easily  remedied, 
the  testimony  authorized  a  finding 
of  negligence  on  the  part  of  de- 
fendant. Gottlieb  v.  JV.  Y.,  L.  E. 
&  W.  R.  R.  Co.  462 

16.  The  two  cars  in  question  did  not 
belong  to  defendant  but  to  other 
railroad  companies,  which  were 
received  by  defendant  and  were 
being  transported   over  its  road; 
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they  were  in  good  repair,  and  the 
defect  was  in  tbeir  original  con- 
struct  ion.  Held,  that  this  did  not 
relieve  defendant   from  liability. 

Id. 


17.  In  1876  defendant  was  engaged 
as  a  common  carrier  in  transport- 
ing goods  from  Havre,  France,  to 
New  York  city.  On  November 
twenty- third  of  that  year  one  S., 
who  resided  in  Gourin,  France, 
having  received,  in  answer  to  in- 

Suiries,  information  by  mail  from 
efendant's  agent  at  Havre  as  to 
the  charges  and  conditions  of 
transportation,  and  also  advices 
that  one  of  defendant's  steamers 
would  sail  on  the  twenty-fifth, 
proceeded  to  Rennes  and  shipped 
from  there,  by  rail,  to  said  agent  a 
bag  of  gold  having  a  label  attached 
directed  to  the  agent  at  Havre, 
with  these  words:  "To  forward 
to  Mr.  Frank  Guillaume.  152  &  154 
Bleckert  street,  New  York,  Utica, 
America."  The  gold  was  received 
by  the  agent  on  the  twenty -fourth, 
and  placed  on  board  defendant's 
steamer,  which  sailed  on  the 
twenty-eighth.  On  the  twenty- 
sixth  said  agent  wrote  to  8.,  at 
Gourin,  inclosing  a  bill  of  lading, 
which  stated  that  the  gold  was  to 
be  transported  to  New  York  and 
delivered"  to  M.  Guillaume  Frank, 
152  &  154  Bleckert  street,  New 
York."  The  bill  of  lading  con- 
tained  a  clause  to  the  effect  that 
the  shipper  or  agent,  by  accept- 
ing the  same,  submitted  to  its  con- 
ditions. It  required  two  days  for 
letters  to  go  from  Havre  to  Gourin. 
8.  sent  no  reply  to  the  letter,  and 
took  no  steps  to  advise  defendant 
of  the  erroneous  statement  in  the 
bill  of  lading.  Another  bill  of 
lading  was  sent  by  defendant  to 
New  York,  directed  to  "  Mr.  Guil- 
laume Frank,  152  &  154  Bleckert 
St.,  in  New  York."  It  fell  into  the 
hands  of  some  person  to  whom, 
on  presentation  thereof,  and  with 
the  representation  that  he  was 
Guillaume  Frank,  the  gold  was 
delivered.  In  an  action  to  recover 
the  value  of  the  gold  because  of 
defendant's  alleged  negligence, 
held,  that  the  bill  of  lading  did  not, 
under  the    circumstances,  consti- 


tute the  contract,  as  the  shipper, 
had  he  objected,  could  not  have 
reclaimed  the  property  ;  that  the 
retention  of  the  bill  by  him  did 
not  show  an  assent  to  the  mistake, 
and  at  most  the  question  as  to 
whether  there  was  negligence  on 
his  part  in  not  notifying  defend- 
ant's agent  thereof  was  one  of 
fact ;  that  defendant  was  bound 
to  deliver  the  gold  to  plaintiff 
in  accordance  with  the  directions 
on  the  label  attached,  or  to  place  it 
safely  where  he  could  obtain  it; 
and  that  whether  it  was  negligence 
on  defendant's  part  in  sending  the 
bill  of  lading  to  one  not  entitled 
thereto,  who  by  reason  thereof  ob- 
tained the  gold,  was  at  least  a 
question  of  fact  Guiilaunu  x. 
Gen.  TV.  Co.  491 

18.  The  rule  which  excuses  a  master 
from  liability  to  a  servant  for  in- 
juries, caused  by  the  negligence  of 
a  co-servant,  pre-supposes  that  the 
master  has  performed  the  duties 
which  the  law  imposes  upon  him, 
and  that  no  negligence  in  this  re- 
spect contributed  to  the  injury. 
Stringham  v.  Stewart.  516 

10.  Where,  therefore,  the  master  haa 
furnished  a  dangerous  and  defect- 
ive machine  he  is  not  excused 
from  liability  for  an  injury  to  hia 
servant,  which  would  not  hare 
happened  had  the  machinery  been 
safe  and  suitable,  by  the  fact  that 
the  negligence  of  a  fellow-servant 
co-operated  in  producing  the  in- 
jury ;  and  this  although  the  ma- 
chine, by  the  exercise  of  care  and 
caution,  might  have  been  operated 
so  as  not  to  cause  injury.  Id. 

A  collecting  agent  responsible 

for  negligence  of  an  attorney  employed 
by  7dm. 

See  Weyerliauser  v.  Dun.  150 

Sufficiency  of  testimony,  in  an 

action  against  a  railroad  company  far 
negligence,  to  establish  contributory 
negligence. 

6  Davenport  v.  B.  C.  R.  R.  Co. 
(Mem.)  63* 

—  Sufficiency  of  testimony  in  an 
action  against  a  municipal  corpora- 


INDEX. 


711 


Hon  for  negligence   to  establish  con- 
tributory negligence. 

See  Cummin*  v.  City  of  Syracuse. 
{Mem.)  637 

NEW  YORK  (CITY  OF). 

Where  the  General  Term,  on  certio- 
rari to  review  an  order  of  the  board 
of  fire  commissioners  of  the  city 
of  New  York  dismissing  the  re- 
lator from  service  as  fireman, 
modified  the  order  by  directing  his 
suspension  for  six  months,  and 
there  was  no  question  of  jurisdic- 
tion, procedure  or  evidence,  giving 
to  the  General  Term  jurisdiction 
to  interfere  with  the  order,  held 
error.  People,  ex  rel.  v.  Bd  Fire 
Com'rs.  82 

As  to  right  to  restrain  by  in- 
junction, action  of  New  York  Produce 
Exchange  on  complaint  against  a 
member. 

See  Hurst  v.  N.  T.  P.  Exchange. 
{Mem.)  605 


NONRESIDENT. 

Assessment  of  property  of. 

See  People,  ex  rel.  v.  Conors,  etc.    215 
Stewart  v.  Crysler.  878 


NOTICE. 

1.  Where  a  copy  of  judgment  was 
indorsed  with  the  names  of  the 
plaintiff's  attorneys  and  their  office 
address,  and  below  this  was  also 
indorsed  a  notice  of  judgment 
signed  bv  said  attorneys  without 
giving  their  office  address,  held, 
that  there  was  a  sufficient  com- 
pliance with  the  rule  (Sup.  Ct. 
Rule  2)  requiring  papers  served  to 
be  subscribed  or  indorsed  with 
the  name  of  the  attorney  and  his 
office  address  ;  and  the  notice  was 
effectual  to  limit  the  time  for  ap- 
peal.   Falter  v.  IT.  T.t  W.  S.t  etc. 

86 

2.  The  attorneys  of  record  for  de- 
fendant were  W.,  McL.  &  D. 
The  notice  was  served  at  their 
office,  received  by  their  managing 
clerk,    entered  in    their  register, 


and  was  retained.  It  was  ad- 
dressed to  W.  &  McL.,  a  firm  oc- 
cupying the  same  office,  W.  was 
a  member  of  both  firms  and  the 
former  existed  only  with  reference 
to-  unfinished  business.  On  pre- 
vious occasions  admissions  of  ser- 
vice of  papers  in  this  action  served 
at  the  same  office  and  addressed  to 
W.,McL.&D.  bad  been  signed  with 
the  firm  name  of  W.  &  McL.  Held, 
that  the  omission  to  insert  in  the 
address  the  names  of  all  the  part- 
ners did  not,  under  the  circum- 
stances, invalidate  the  notice.    Id. 

8.  In  an  action  of  trespass  where  the 
question  was  as  to  the  validity  of 
a  title  under  a  comptroller's  deed 
the  proof  of  publication  in  the. 
State  paper  of  notice  of  sale  to 
take  place  November  12,  1866, 
showed  that  it  was  published 
"  once  in  each  week  for  ten  weeks 
successively,  commencing  on  the 
20th  of  July,  1866,  and  ending 
21st  September,  1866."  Held,  the 
proof  sufficiently  showed  publica- 
tion for  the  "  space  of  ten  weeks  " 
as  required  by  the  statute  (see 
Code  of  Civ.  Pro.,  §  425);  that  a 
publication  on  the  first  day  of  the 
tenth  week  covered  the  whole 
week.     Wood  v.  Knapp.  109 

4  Where  a  weekly  publication  of  a 
notice  is  required,  it  is  not  neces- 
sary to  show  publication  on  the 
same  day  of  each  week  ;  it  is  suffi- 
cient if  made  on  any  day  of  each 
week  for  the  requisite  number  of 
weeks.  Id. 

5.  A  surrogate  has  no  authority  to 
make  an  ex  parte  order,  decreeing 
an  allowance  payable  out  of  the 
estate  to  a  special  guardian  of  an 
infant  unsuccessfully  contesting 
the  probate  of  a  will,  notice  to 
the  other  parties  interested  in  the 
estate  is  requisite.  In  re  Bud- 
long.  .208 

6.  Plaintiff  authorized  K.  &  B.,  in- 
surance brokers,  to  procure  insur- 
ance on  certain  property  for  a  sum 
specified;  they  procured  a  policy 
from  defendant,  which  was  deliv- 
ered to  plaintiff;  it  contained  a 
clause  giving  the    company    the 
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right  to  terminate  the  insurance 
"on  giving  notice  to  that  effect." 
Defendant  directed  its  agents  to 
cancel  the  policy  ;  they  notified  K. 
&  B.  of  this  fact,  and  arranged 
with  them  to  issue  a  policy  in  an- 
other company  to  take  the  place 
of  defendant's  policy.  K.  &  B. 
agreed  to  procure  said  policy  from 
defendant,  and  thereupon  defend- 
ant's agent  wrote  a  policy  in  an- 
other company.  Plaintiff  had  no 
knowledge  or  information  as  to 
this  arrangement  until  after  a  loss, 
and  had  the  original  policy  in  his 
possession.  Held,  that  the  notice 
to  K.  &  B.  was  not  notice  to  plain- 
tiff,  and  the  transaction  did  not 
operate  as  a  cancellation  of  defend- 
ant's  policy.  Hermann  r.  ffia. 
F.  Ins.  Co.  411 


NOTICE  (OF  SUIT  PENDING). 

The  pendency,  at  the  time  of  the 
purchase  of  property  sold  under 
a  chattel  mortgage  of  an  action 
brought  by  a  creditor  against  the 
mortgagor  and  mortgagee  to  re- 
cover damages  for  an  alleged  con- 
spiracy to  defraud  the  creditors  of 
the  former,  at  least  where  the  com- 
plaint has  not  been  filed,  is  not 
notice  to  the  purchaser  of  any  in- 
firmity in  the  mortgage.  ZoelUr 
y.  BUey.  103 


OCEAN. 

5as  Sea. 

PARTIES. 

1.  Where  an  executor  or  adminis- 
trator has  sold,  on  credit,  property 
of  the  estate,  be  may  bring  an 
action  in  his  own  name  to  recover 
the  debt,  and  in  such  an  action  a 
debt  against  the  decedent  may  not 
be  made  the  subject  of  a  counter- 
claim.   Thompson  v.    WhUmarsh. 

85 

2.  The  old  rule  in  this  respect  has 
not  been  changed  by  the  provisions 
of  the  Code  of  Civil  Procedure  (§ 
449),  requiring  every  action  to  be 
brought  by  the  real  party  in  in- 


terest, and  (S  1814)  that  an  action 
'  commenced  by  an  executor  or  ad- 
ministrator upon  a  cause  of  action 
belonging  to  him  as  such  most  be 
brought  oy  him  in  his  representa- 
tive capacity.  The  debt  does  not 
belong  to  him  In  his  representative 
capacity,  within  the  meaning  of 
the  Code,  and  he,  as  an  individual, 
is  the  real  party  in  interest.         id. 

8.  The  complaint  In  this  action  al- 
leged, in  substance,  that  plaintiffs, 
being  possessed  of  an  undivided 
interest  in  certain  real  estate  in 
the  city  of  New  York,  appointed 
defendant  as  their  agent  to  collect 
the  rents  thereof,  he  agreeing  to 
pay  all  taxes  and  water  rents 
charged  on  the  premises  out  of 
the  rente  collected;  that  be  col- 
lected the  rents,  retained  the 
amount  of  certain  taxes  and 
water  rents,  but  did  not  pay  the 
same, and  wrongfully  appropriated 
to  his  own  use  the  sums  so  re- 
tained. It  appeared  on  the  trial 
that  the  parties  were  tenants  in 
common  of  the  real  estate;  that 
plaintiffs  jointly  constituted  de- 
fendant their  agent  for  the  pur- 
pose and  under  the  agreement 
stated  in  the  complaint;  that  he 
retained  sufficient  moneys  to  pay 
plaintiffs'  share  of  the  taxes  and 
water  rents,  but  did  not  pay  the 
same,  or  his  own  share,  falsely 
representing  that  he  had  done  so. 
Plaintiff  H.  claimed  to  be  entitled 
to  one-fourth  of  the  rents  as 
tenant  by  the  curtesy  ;  his 
daughter,  the  plaintiff  B.,  defend- 
ant claimed  was  improperly  joined 
as  plaintiff.  Held  untenable;  as 
it  appeared  that  defendant's  con- 
tract was  with  all  the  plaintiffs 
jointly,  and  as  B.  had  an  interest 
in  securing  the  payment  of  the 
taxes  and  water  rents  by  reason 
of  her  ownership  in  remainder. 
Tuers  v.  Titers.  196 

4  Within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (g  1296),  which  declares  that 
"  a  person  aggrieved,  who  is  not  a 
party  "  to  an  action  or  proceeding, 
but  who  is  entitled  to  be  substi- 
tuted in  place  of  a  party,  may  ap- 
peal from  a  judgment  or  order;  a 
person  is  not  "  aggrieved  "  unless 


INDEX. 


7J3 


the  judgment  or  order  has  binding 
force  against  his  rights,  his  person 
or  his  property ;  the  fact  that  it 
may  remotely  or  contingently  af- 
fect interests  which  he  represents 
does  not  give  him  a  right  to  ap- 
peal.   Boss  v.  Wigg.  243 

5.  A  receiver  appointed  in  supple- 
mentary proceedings  is  not  entitled 
to  be  substituted  as  defendant  in 
place  of  the  j  udgment  debtor  in  an 
action  brought  by  other  creditors 
against  him.  Id. 

6.  It  seems  that  said  provision  con- 
templates mainly,  if  not  exclu- 
sively, cases  where  the  party  to  the 
record  is  merely  a  nominal  one,  and 
the  real  party  in  interest  is  the  one 
aggrieved,  or  where,  since  the 
judgment  or  order,  there  has  been 
in  some  way  a  devolution  of  the 
entire  interest  upon  some  person 
not  a  party.  Id. 

7.  On  March  7,  1884,  an  attachment 
and  order  of  arrest  were  issued 
herein,  which  were  executed  the 
next  day;  on  March  19  defendant 
obtained  an  order  to  show  cause 
why  they  should  not  be  vacated, 
the  motion  was  denied,  and  on 
March  28,  defendant  appealed 
from  the  order.  On  March  24 
other  creditors  obtained  a  judg- 
ment against  defendant.  Supple- 
mentary proceedings  were  insti- 
tuted thereon,  which  resulted  in  the 
appointment  of  D.  as  receiver  of 
defendant's  property  on  June  4. 
On  June  27  the  appeal  from  the 
order  was  argued.  On  July  12  de- 
fendant, without  the  presence  of 
his  attorney,  offered  judgment  for 
the  entire  amount  claimed,  and 
stipulated  that  an  order  should  be 
entered  dismissing  the  appeal,  and 
on  July  14  an  ex  parte  order  to  that 
effect  was  entered,  the  offer  of 
judgment  was  accepted  and  judg- 
ment was  entered.  Notwithstand- 
ing this  the  General  Term  affirmed 
the  order  appealed  from.  An  order 
of  affirmance  was  entered  by  D., 
and  the  defendant's  attorney,  who 
appealed  therefrom  in  defendant's 
name,  to  this  court,  and  moved  to 
substitute  D.  as  defendant.  Held, 
that  D.  was  not  entitled  to  appeal 
or  to  be  substituted.  Id. 

Sickbls  —  Vol,  LV. 


8.  Where  a  party  who  is  excluded 
by  the  Code  of  Civil  Procedure 
(§  829)  from  testifying  in  his  own 
behalf  as  to  a  personal  transaction 
with  a  deceased  person,  npon 
cross-examination  of  the  adverse 
party  draws  out  testimony,  in  re- 
gard to  such  transaction,  this  does 
not  bring  him  within  the  exception 
to  the  prohibition  and  permit  him 
to  testify;  as  in  such  case  the  ad- 
verse party  is  not  "  examined  in 
his  own  behalf  "  within  the  mean- 
ing of  the  exception.  Coming  v. 
Walker.  647 


PARENT  AND  CHILD. 

Where   mother  of  infant  is 

cited  in  proceedings  for  appointment, 
of  some  person  other  than  her  as 
guardian,  is  not  party  to  proceedings 
in  such  sense  as  to  be  subjected  to  lia- 
bility for  costs. 

See  In  re  Valentine.  (Mem.)      607 


PARTITION. 

1.  The  parties  in  a  partition  suit 
claimed  title  through  a  deed  from 
executors  of  McK.,  who  died  in 
1828,  seized  of  the  premises,  and 
whose  will  gave  a  power  of  sale 
to  his  executors,  "  or  such  one  or 
more  of  them  as  shall  take  upon 
him  or  themselves  the  burthen  of 
the  execution  of  the  will."  Four 
persons  were  named  as  executors; 
letters  testamentary  were  issued 
to  three  of  them  ;  two  of  them 
only  joined  in  the  deed,  which 
was  executed  in  1833  ;  it  described 
them  as  acting  executors,  reciting 
the  authority  conferred  by  the  will. 
McK.  entered  into  possession  in 
1833,  and  he  and  others  occupied 
under  his  title  until  1881,  without 
any  question  as  to  the  validity  of 
the  executor's  deed.  Upon  appli- 
cation of  a  purchaser  at  a  partition 
sale  to  be  relieved  from  his  pur- 
chase, it  appeared  that  the  two 
executors,  prior  to  the  execution 
<tf  the  deed,  did  other  acts  as  act- 
ing executors.  There  was  no  evi- 
dence, however,  of  a  renunciation 
of  his  office  by  the  other  executor 
to  whom  letters  were  issued,  or 
refusal  on  his  part  to  act.  Four  of 
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five  beneficiaries,  having  an  inter- 
est  in  the  real  estate  under  the 
will  in  1835,  joined  in  a  quit-claim 
deed  to  De  F.,  grantee  in  the  deed 
from  McK.'s  executors,  and  until 
1875,  no  other  person  having  an  in- 
terest in  questioning  the  title  was 
in  a  position  to  do  so.  Held,  that 
although  the  facts  might  have 
justified  a  jury  in  finding  that  said 
executor  did  renounce  or  refuse  to 
act,  yet  such  a  finding  would  de- 
pend upon  inferences  not  incon- 
trovertible, and  not  binding  upon 
those  who  might  claim  title  as 
against  the  purchaser;  and  that 
there  was  such  a  doubt  in  respect 
to  the  fact,  the  court  ought  not  to 
compel  the  purchaser  to  complete 
his  purchase.  Fleming  v.  Burn- 
liam.  1 

2.  The  will  of  McK.  devised  the  real 
estate  in  question  to  his  f}ve  chil- 
dren, "their  heirs,  executors,  ad- 
ministrators and  assigns/1  -but 
provided  in  a  subsequent  clause 
that  in  case  any  of  his  children 
died  leaving  lawful  issue  surviv- 
ing, that  such  issue  should  take 
the  share  which  "hie  or  her  parent 
would  have  been  entitled  to  if  liv- 
ing." J.,  one  of  the  testator's 
sons,  died  in  1875,  leaving  issue. 
The  parties  to  the  action  claimed 
that  the  children  of  McK.  took  an 
absolute  fee,  and  that  De  F.  in 
any  event  acquired  title  to  four- 
fifths  by  the  quit-claim  deed,  and 
as  to  the  other  fifth,  by  adverse 
possession.  Held,  that  as  the  law 
stood  prior  to  the  Revised  Stat- 
utes, the  question  whether  said 
children  took  a  fee  absolute,  or 
determinable  on  their  death  leav- 
ing issue,  was  at  least  a  doubtful 
one,  and  the  quit-claim  deed  did 
not  remove  the  doubt  growing  out 
of  the  manner  of  execution  of  the 
power  of  sale.  Id. 

8.  Also  held,  that  the  title  of  De  F. 
did  not  commence  to  be  adverse  as 
against  the  issue  of  J.  until  his 
death  in  1875.  Id. 


PARTNERSHIP. 

1.  The  bankruptcy  of  one  member  of 
a  firm  only  works  a  dissolution  of 


the  partnership  to  the  extent  of 
disabling  it  from  entering  into  new 
engagements  or  assuming  new 
obligations,  except  such  as  are  re- 
quired to  complete  its  unfinished 
business  and  to  wind  up  its  affaire. 
King  v.  Leighton.  388 

2.  It  is  the  duty  of  the  solvent  mem- 
bers to  take  possession  of  the  firm 
assets,  perform  its  contracts,  ex- 
tinguish its  liabilities  and  close  up 
its  business,  and  it  is  the  right  of 
the  representatives  of  the  bank- 
rupt partner,  unless  there  are  pecu- 
liar circumstances  exempting  the 
particular  case  in  equity  from  the 
general  rule,  to  have  an  account- 
ing, not  only  with  respect  to  the 
completed  business  of  the  firm,  bat 
also  as  to  the  profits  of  all  business 
unfinished  at  the  dissolution,  bat 
completed  afterward,  and,  at  their 
option,  to  such  as  may  be  realized 
from  new  business  entered  into  and 
carried  on  with  the  assets  of  the 
firm.  Id. 

8.  In  an  action  for  an  accounting  be- 
tween former  partners  it  appeared 
that  the  parties  entered  into  a 
partnership  for  the  purpose  ot 
building  bridges  ;  by  the  partner- 
ship agreement  plaintiff1  was  to 
furnish  shop  room,  power  and  ma- 
chinery as  his  share  of  the  capital, 
defendant  to  give  his  personal  at- 
tention to  the  business,  to  have  the 
direction  and  control  thereof,  and 
to  furnish  any  additional  capital. 
Plaintiff  became  bankrupt,  defend- 
ant thereafter  continued  the  busi- 
ness, finishing  the  contracts  then 
on  hand,  and  making  new  ones. 
After  plaintiff's  bankruptcy  the 
parties  agreed  that  defendant 
should  pay,  and  he  was  charged 
rent  by  plaintiff's  assignee  in  bank- 
ruptcy for  the  use  of  the  building, 
power  and  machinery.  After  the 
partnership  contracts  were  sub- 
stantially completed,  defendant 
agreed  to  pay  and  was  charged  an 
increased  rent.  The  referee  al- 
lowed plaintiff  his  share  of  the 
profits  on  the  incompleted  con- 
tracts. The  judgment  was  re- 
versed by  the  General  Term  on  the 
ground  that  the  collection  of  rent 
indicated  an  intent  to  waive  any 
interest  in  said  profits.     Held  on- 
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tenable  ;  that  it  was  not  a  neces- 
sary or  legitimate  deduction  from 
the  facts  that  the  acceptance  of  rent 
operated  as  a  release  of  plaintiffs 
interest,  or  showed  an  intent  to 
waive  his  claim  to  the  prospective 
profits.  Id. 

4.  Plaintiff  held  a  claim  against  a 
firm,  in  which  8.  was  a  partner, 
upon  which  this  suit  was  pending, 
and  also  an  individual  claim 
against  B.  The  latter  having  be- 
come insolvent,  proposed  to  his 
creditors  to  transfer  all  his  prop- 
erty to  trustees,  to  be  divided 
among  his  creditors  if  those  hold- 
ing claims  to  the  amount  of  three- 
fourths  of  his  indebtedness  would 
assent  and  join  in  a  release.  Plain- 
tiffs, on  being  applied  to  to  assent 
to  the  compromise  and  sign  the 
composition  deed,  refused,  on  the 
grouud  that  they  would  thereby 
release  the  firm.  Upon  being  as- 
sured by  8.  that  he  was  only  a 
special  partner,  plaintiffs  consented 
to  transfer  the  individual  claim  to 
R.,  with  the  understanding  that  he 
should  execute  the  deed  and  re- 
lease as  creditor,  holding  any  divi- 
dends received  in  trust  for  them. 
B.,  by  the  partnership  agreement, 
was  a  special  partner,  out  by  reason 
of  irregularity  in  the  proceedings, 
he  had  incurred  the  liability  of  gen- 
eral partner,  which  fact  he  knew 
at  the  time, but  did  not  disclose  to 
plaintiffs.  The  proposed  compro- 
mise agreement  was  carried  out. 
Held,  that  the  case  did  not  fall 
within  the  rule  prohibiting  a  credi- 
tor, who  is  a  party  to  a  composition 
deed,  or  who  assents  thereto,  from 
reserving  a  portion  of  his  claim 
from  the  operation  of  the  com- 
promise, or  stipulating  for  a  secret 
advantage  over  the  other  creditors; 
and  that  the  compromise  agree- 
ment was  no  defense  and  did  not 
discharge  B.     Almon  v.  Hamilton. 

527 

5.  Where,  because  of  a  failure  to 
comply  with  the  provisions  of  the 
statute  in  reference  to  limited 
partnerships,  a  special  partner  has 
become  liable  for  the  firm  debts, 
the  same  as  if  he  was  a  general 
partner,  in  an  action  against  the 
members  of  the  firm  upon  a  part- 


nership debt,  It  is  not  necessary 
for  plaintiff  to  allege  in  his  com- 
plaint the  attempt  to  form  a  lim- 
ited copartnership,  and  the  special 
defects  which  rendered  the  special 
partner  liable;  it  is  sufficient  to 
charge  him  as  a  general  partner, 
and  upon  the  trial  to  show  that,  as 
to  creditors,  he  is  such.  Sharp  v. 
Hutchinson.  538 


PATENTS  (FOR  INVENTIONS). 

While  a  State  court  has  jurisdic- 
tion to  decide  qaestions  as  to  the 
title  to  letters-patent  granted  by 
the  Federal  government,  or  of  an 
action  on  a  contract,  although  such 
action  involves  the  validity  of  a 
patent,  it  has  no  authority  to  re- 
strain a  party  from  using  the 
patent  pendente  lite,  or  in  any  way 
to  pass  upon  a  question  as  to  an 
infringement  of  the  patent  right ; 
as  to  this,  the  Federal  courts  have 
exclusive  j  urisdiction.  Confl  Store 
Service  Co.  v.  Clark.  865 


PAYMENT  INTO  COURT. 

1  Where  a  tender  has  simply  the 
effect  to  extinguish  a  lien,  and  does 
not  discharge  the  debt,  payment 
into  court  is  not  required.  Case 
v.  Higenbotam.  248 

2.  It  seems  the  provision  of  the  Code 
•of  Civil  Procedure  (§  782)  in  refer- 
ence to  tenders  refers  only  to  that 
class  of  tenders  which  satisfy  and 
discharge  the  debt.  Id. 


PENAL  CODE. 
282,  288.    People  v.  Plath.       590 

PLEADING. 

1.  The  complaint  in  this  action  al- 
leged, in  substance,  that  plaintiffs, 
being  possessed  of  an  undivided 
interest  in  certain  real  estate  in 
the  city  of  New  York,  appointed 
defendant  as  their  agent  to  collect 
the  rents  thereof,  he  agreeing  to 
pay  all  taxes  and  water  rents 
charged  on  the  premises  out  of 
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the  rents  collected  ;  that  be  col- 
lected the  rents,  retained  the 
amount  of  certain  taxes  and  water 
rents,  bat  did  not  pay  the  same, 
and  wrongfully  appropriated  to 
bis  own  use  'the  sums  so  retained. 
It  appeared  on  tbe  trial  that  tbe 
parties  were  tenants  in  common 
of  the  real  estate  ;  that  plaintiffs 
Jointly  constituted  defendant  their 
agent  for  the  purpose  and  under 
the  agreement  stated  in  the  com- 
plaint ;  tbat  he  retained  sufficient 
moneys  to  pay  plaintiffs'  share  of 
the  taxes  and  water  rents,  but  did 
not  pay  the  same,  or  bis  own 
share,  falsely  representing  that  he 
had  done  so.  Defendant's  counsel 
claimed  tbat  there  were  two  causes 
of  action  set  forth  —  one  on  con- 
tract, the  other  in  tort  —  and  asked 
tbe  court  to  compel  plaintiffs  to 
elect  upon  which  they  would 
stand,  which  was  refused.  Held 
no  error;  that  tbe  cause  of  action 
was  upon  and  for  a  breach  of  the 
contract,  and  the  conversion  al- 
leged a  mere  element  or  detail ; 
also,  that  plaintiffs'  interest  to  be 
protected  extended  to  the  entire 
payment  of  the  taxes  and  water 
rents,  not  merely  to  their  propor- 
tion thereof.    Tuers  v.  Tuers.    196 

8.  Where,  because  of  a  failure  to 
comply  with  tbe  provisions  of  the 
statute  in  reference  to  limited 
partnerships,  a  special  partner  has 
become  liable  for  the  firm  debts, 
tbe  same  as  if  be  was  a  general 
partner,  in  an  action  against  the 
members  of  the  firm  upon  a  part- 
nership debt,  it  is  not  necessary 
for  plaintiff  to  allege  in  his  com- 
plaint  the  attempt  to  form  a  lim- 
ited copartnership,  and  the  special 
defects  which  rendered  the  special 
partner  liable  ;  it  is  sufficient  to 
charge  him  as  a  general  partner, 
and  upon  the  trial  to  show  that, 
as  to  creditors,  be  is  such.  Sharp 
v.  Hutchinson.  588 

Where  objection  that  complaint 

does  not  set  vp  a  cause  of  action,  which 
was  not  taken  on  the  trial  may  not  be 
taken  on  appeal. 

See  Harrison  ▼.  B.  B.  d>  C.  I.  R. 
R.  Co.  {Mem.)  621 

Bee  Countkb-Culol  I 


PLEDGE. 

1.  After  tbe  commencement  of  an 
action  upon  a  promissory  note  se- 
cured by  pledge  of  personal  prop- 
erty, defendant  tendered  the 
amount  due  on  the  note  with  costs 
on  condition  that  plaintiff  return 
the  property  pledged,  which  re- 
turn was  demanded  and  refused. 
Held,  tbat  it  was  not  essential  to 
the  validity  of  the  tender  to  pay 
tbe  money  into  court ;  that  de- 
fendant was  entitled  to  make  the 
tender  conditional,  and  the  refusal 
of  plaintiff  to  surrender  tbe  prop- 
erty pledged  rendered  him  liable 
for  a  conversion  ;  also  that  defend- 
ant was  entitled  to  counter-claim 
damages  for  the  conversion,  al- 
though occurring  after  the  com- 
mencement of  the  action  ;  and  that, 
if  an  application  to  the  court  for 
leave  to  set  up  the  tender  as  a  de- 
fense was  necessary,  as  the  answer 
was  received  and  retained  without 
objection,and  plaintiff  had  allowed 
tbe  trial  to  proceed  without  ob- 
jection, and  bad  obtained  judg- 
ment, it  was  too  late  to  insist  on 
appeal  tbat  the  defense  was  im- 
properly pleaded  because  no  leave 
was  obtained.  Cass  v.  Hiaenbotam. 


2.  Tbe  obligations  of  pledgor  and 
pledgee  in  such  case  are  mutual, 
concurrent  and  reciprocal ;  either 
party  is  entitled  to  performance 
by  the  other  as  a  condition  of  his 
own  performance.  The  refusal  of 
either  to  perform,  where  perform- 
ance is  tendered  by  tbe  other, 
furnishes    grouud  for    an  action. 

Id. 

8.  Where  a  tender  has  simply  tbe 
effect  to  extinguish  a  lien  and  does 
not  discharge  the  debt  payment 
into  court  is  not  required.  Id. 

4.  Plaintiff  set  up  in  reply  to  the 
defense  that  before  tender  was 
made  an  action  had  been  com- 
menced against  him  by  a  third 
person  for  a  portion  of  the  prop- 
erty pledged,  of  which  defendant 
was  notified,  and  he  had  become  a 
party  thereto,  and  that  plaintiff,  at 
the  time  of  the  alleged  tender, 
offered  to  return  tbe  balance  of  the 
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property  upon  payment  of  the 
note,  but  defendant  refused  to  ac- 
cept and  to  make  payment.  Held, 
that  tbe  pendency  of  said  action 
furnished  no  justification  for  the 
refusal  to  deliver  all  of  the  prop- 
erty pledged,  and  did  not  bar  de- 
fendant's right  to  counter-claim 
his  damages.  Id. 

5.  It  seems  that  plaintiffs  remedy  was 
by  action  in  the  nature  of  a  bill  of 
interpleader,  making  the  claimants 
parties,  and  thus  have  it  deter, 
mined  who  was  the  true  owner.  Id. 


PORT  JERVIS  (VILLAGE  OF). 

The  charter  of  the  village  of  Port 
Jervis  (§  61,  chap.  870,  Laws  of 
1873)  provides  that  u  the  trustees, 
upon  application  of  a  majority  of 
the  persons  who  own  lots  fronting 
on  a  proposed  street,  such  appli- 
cants being  also  the  owners  of 
more  than  one-half  of  the  land  to 
.  be  taken  for  such  proposed  street, 
may  lay  out  and  establish  any  new 
street  within  the  village;  or  upon 
application  of  such  majority  of  the 
owners  of  lots  fronting  on  any 
street,  may  discontinue  or  extend 
the  same."  Held,  it  was  not  essen- 
tial to  the  validity  of  an  order  of 
the  trustees  extending  a  street  that 
the  application  therefor  should  be 
by  a  majority  of  the  land-owners 

-  who  are  also  the  owners  of  one- 
half  the  land  taken  for  the  exten- 
sion; that  an  application  signed 
by  a  majority  of  owners  of  the  lots 
fronting  on  the  original  street  was 
sufficient.  People,  em  rel.  v.  Vil- 
lage of  Port  Jervis.  288 


POSSESSION. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  898,  §  2)  author- 
izing a  tax  collector  to  levy  an 
unpaid  tax  "  by  distress  and  sale 
of  the  goods  and  chattels  of  the 
person  who  ought  to  pay  the  same, 
or  of  any  goods  or  chattels  in  his 
possession,"  refers  to  actual,  physi- 
cal, and  not  merely  legal  or  con- 
structive possession,  and  an  actual 
possession  by  the  consent  of  the 
owner,  although  unaccompanied 
by  any  ownership  in  the  possessor, 


is  a  possession  within  the  meaning 
of  the  statute.    Hersee  v.  Porter. 

408 

2.  Accordingly  held,  where  personal 
property  which  had  been  mort- 
gaged and  which,  after  default  in 
payment  of  the  debt  secured,  re- 
mained in  the  possession  of  the 
mortgagor,  he  using  it  the  same  as 
before,  was  while  so  in  his  posses- 
sion seized  and  sold  by  a  collector 
by  virtue  of  a  tax  warrant  duly 
issued  for  the  collection  of  a  tax 
against  him,  that  the  purchaser 
acquired  a  good  title.  Id. 

See  Adverse  Possession. 


PRACTICE. 

1.  The  rule  of  the  Supreme  Court 
(Rule  2),  requiring  all  papers 
served  or  tiled  to  be  indorsed  or 
subscribed  with  the  name  of  the 
attorney  and  his  -office  address  or 
place  of  business,  does  not  require 
the  office  address  to  be  stated 
more  than  once  on  the  same  paper. 
FaUcer  v.  N.  Y.t  W.  8.,  etc.,  B.  Co. 

86 

2.  Where,  therefore,  a  copy  of  judg- 
ment was  indorsed  with  the  names 
of  the  plaintiff's  attorneys  and 
their  office  address,  and  below  this 
was  also  indorsed  a  notice  of  judg- 
ment signed  by  said  attorneys 
without  giving  their  office  address, 
held,  that  there  was  a  sufficient 
compliance  with  the  rule,  and  the 
notice  was  effectual  to  limit  the 
time  for  appeal.  Id. 

8.  The  attorneys  of  record  for  de- 
fendant were  W.,  McL.  &  D. 
The  notice  was  served  at  their 
office,  received  by  their  managing 
clerk,  entered  in  their  register, 
and  was  retained.  It  was  ad- 
dressed to  W.  &  McL.  a  firm  oc- 
cupying the  same  office.  W.  was 
a  member  of  both  firms  and  the 
former  existed  only  with  reference 
to  unfinished  business.  On  pre- 
vious occasions  admissions  of  ser- 
vice of  papers  in  this  action  served 
at  the  same  office,  and  addressed 
to  W.,  McL.  &  D.  had  been  signed 
with  the  firm  name  of  W.  &  Mc 
L.  Held,  that  the  omission  to 
insert  in  the  address  the  names 
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of  all  the  partners  did  not,  under 
the  circumstances,  invalidate  the 
notice.  Id. 

4.  While  strict  practice  mast  be  pur- 
sued to  limit  the  time  to  appeal,  a 
mere  inaccuracy  in  the  notice  of 
judgment  whicu  violates  no  rale 
of  practice  and  is  itself  immaterial 
will  not  be  sufficient  to  avoid  it. 

Id. 

Where  numerous  exceptions  ap- 
pear in  a  case,  most  of  which 
.are  untenable, but  some  one  of  them 
may  be  sustained  by  reason  or  au- 
thority, the  attention  of  the  court 
should  be  specifically  called  there- 
to; it  is  not  sufficient  to  group 
them  all  together  in  the  points  of 
counsel  under  a  single  allegation 
of  error,  without  stating  a  ground 
to  support  any  one.  Nelson  v.  Vil. 
ofCanisteo.  89 

6.  An  appeal  from  a  judgment  en- 
tered on  a  verdict  must  be  deter- 
mined solely  upon  exceptions  taken 
on  the  trial.  Third  Ate.  B.  X.  Co. 
v.  EbUng.  98 

7.  An  exception  can  be  taken  only  to 
a  ruling  by  the  trial  court  upon  a 
question  of  law.  Id. 

8.  Where  there  is  no  exception  to  a 
ruling  of  the  court  as  to  the  suffi- 
ciency of  the  evidence  to  establish 
a  fact  in  Issue  and  the  defeated 
party  desires  to  move  for  a  new  trial 
he  must  do  so  in  the  first  instance 
before  the  trial  court  or  at  Special 
Term.  (£ode  of  a  v.  Pro.,  §§  999, 
1003.)  Id. 

9.  Not  having  done  this,  no  question 
affecting  the  merits  or  the  suffi- 
ciency of  the  evidence  to  support 
the  verdict  may  be  raised  at 
General  Term.  Id. 

10.  An  exception  to  the  admission  of 
evidence  may  only  be  taken  when 
it  is  received  against  the  parties' 
objection.  Id. 

11.  The  provisions  of  the  Code  of 
Civil  Procedure  regulating  the 
method  by  which  a  review  of  errors 
on  a  trial  before  a  surrogate  may 
be  secured,  and  providing  for  a 


loss  of  a  right  of  review  unless 
such  methods  are  regularly  pur- 
sued, furnish  and  limit  the  only 
remedy  against  such  errors,  In 
re  Hatoiey.  208 

12.  Where  summary  proceedings,  in- 
stituted to  remove  a  tenant  hold- 
ing under  a  lease  executed  by  a 
firm,  are  founded  upon  an  affidavit 
in  which  one  of  the  members  of  the 
firm  is  described  as  the  lessor,  he 
must  be  regarded  as  representing 
the  actual  lessor,  and  a  judgment 
therein  against  the  lessee  is  to  be 
considered  as  a  judgment  in  favor 
of  the  firm.    Nemetty  v.  Naybr. 

563 

13.  The  informality  does  not  invali- 
date the  proceedings  and  judgment, 
and  so  is  no  objection  to  the  judg- 
ment when  collaterally  brought  in 
question ;  it  may  only  be  taken 
advantage  of  on  objections  taken 
in  the  proceedings.  Id. 

14.  Resort  may  be  had  to  evidence 
given  on  a  trial  showing  facts  not 
found,  for  the  purpose  of  sustain- 
ing the  decision  of  a  referee,  but 
not  to  reverse  it  where  there  was 
no  request  and  refusal  to  find. 
Everson  v.  City  of  Syracuse.     577 

15.  A  defendant  may  be  required  to 
serve  a  bill  of  particulars  as  to 
matter  set  forth  in  his  answer, 
which  is  effectual  only  as  a  de- 
fense, as  well  as  to  matter  set  up 
as  a  counter-claim.  Kelseyv.  Sar- 
gent. 602 

16.  Where  the  matter  is  left  uncer- 
tain, by  reason  of  general  aver- 
ments, it  is  for  the  court  below  to 
determine  whether  further  infor- 
mation required  by  plaintiff  shall 
be  given  bv  a  more  specific  answer 
or  by  a  bill  of  particulars,  and  its 
determination  is  not  reviewable 
here.  Id. 

Of   answer  by  striking   out 

one  of  two  inconsistent  defense*,  token 
proper. 
See  Breunich  v.  Weselman,  (Mem.) 

609 
See  Appeal. 
Pleading. 
Tbial. 
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PRESCRIPTION. 

The  owner  of  one  tenement  may  ac- 
quire an  easement  over  the  premi- 
ses of  another  by  an  open,  notori- 
ous, and  continuous  user,  for  more 
than  twenty  years,  under  a  claim 
of  right,  adverse  to  the  owner  and 
with  his  knowledge  and  acqui- 
escence.   NichoUs  v,  Wentworth. 

455 


PRESUMPTION. 

1.  A  lessee  of  mortgaged  premises,  as 
between  him  and  the  owner,  is 
simply  entitled  to  be  paid  out  of 
any  surplus  arising  on  foreclosure 
sale,  the  loss  resulting  to  him 
from  the  extinguishment  of  the 
lease,  which  is  the  value  of  the 
use  of  the  premises  for  the  re- 
mainder of  his  term,  less  the  rents 
reserved  ;  in  the  absence  of  proof, 
the  presumption  is  that  the  rents 
reserved  are  the  fair  value  of  the 
use,  and  that  no  damage  is  sus- 
tained by  the  lessee.  Larkin  v. 
Misland.  212 

2.  The  implication  of  a  contract  be- 
tween parties  upon  a  subject  to 
which  their  attention  has  been  di- 
rected, and  which  they  have  omit- 
ted to  provide  for  by  express 
agreements,  should  not  be  made 
by  a  court,  except  to  enforce  a 
manifest  equity,  or  from  unequivo- 
cal acts  of  the  parties  indicating  an 
intention  to  effect  such  a  result. 
King  v.  LeightOn.  886 

8.  The  presumption  is  that  letters, 
mailed  to  a  person  directed  to  him 
at  his  place  of  residence,  were  re- 
ceived by  him.  Oregon  8.  8.  Co.  v. 
Otis.  446 

4.  Where  a  witness  testifies  that  he 
sent  letters  to  a  person  directed  to 
him  at  his  place  of  residence,  held, 
that,  in  the  absence  of  any  proof 
or  inquiry  upon  cross-examination, 
as  to  the  mode  of  sending,  it  is  to 
be  presumed  that  they  were  mailed 
in  the  usual  manner.  Id. 

5.  The  same  presumption  (in  kind  If 
not  in  degree)  as  to  the  receipt  of 
letters  applies  to  telegrams  proved 


to  have  been  delivered  to  a  tele- 
graph company  for  transmission, 
properly  directed  to  the  correspond- 
ent at  his  jplace  of  residence,  or 
where  he  is  shown  to  have  been  at 
the  time  ;  and  where  the  corre- 
spondent is  a  witness  in  the  case, 
and  does  not  deny  the  receipt  of 
the  telegram,  the  presumption  be- 
comes strong  and  convincing.    Id. 


That  captain  of  teasel  receiv- 
ing from  another  common  carrier 
goods  shipped  under  through  bills  of 
lading  saw  the  bills  before  sailing,  and 
a  failure  to  repudiate  tJiem  or  decline 
the  shipment,  is  a  ratification. 

See  Fargo  v.  MUburn.  04 

The  presumption  is,  that  a  ser- 
vant, employed  to  sell  goods  for  his 
master,  has  paid  over  proceeds  of  sale, 
and  burden  of  proof  is  on  the  master 
to  show  the  contrary. 

See  Turner  v.  Kouwenhoven.     115 

Facts  justifying  inference  of 

intent  to  terminate  contract. 
See  IlubbeU  v.  P.  M.  Ins.  Go.      41 


PRINCIPAL  AND  AGENT.       • 

1.  The  relation  between  a  commis- 
sion agent  for  the  sale  of  goods 
and  his  principal  is  fiduciary  ;  and 
in  the  absence  of  an  express  agree- 
ment or  one  implied  by  the  course 
of  business  or  dealing  between 
them,  giving  the  former  the  right 
to  appropriate  to  his  own  use  the 
proceeds  of  sales  of  his  principal's 
goods,  such  proceeds  belong  to  the 
principal,  subject  to  the  lien  of  the 
agent  for  commissions,  advances 
and  other  charges,  and  the  princi- 
pal may  follow  and  reclaim  them 
so  long  a<*  the  identity  is  not  lost, 
subject  to  the  rights  of  a  bona  fide 
purchaser  for  value.  Baker  v. 
Nat.  Ex.  Bk.  81 

2.  Where  a  firm  of  commission  mer- 
chants, which  was  insolvent,  for 
the  purpose  of  protecting  its  prin- 
cipals, opened  a  bank  account  in 
the  name  of  the  firm,  with  the 
word  "agent"  added,  the  bank 
having  knowledge  of  such  purpose, 
and  deposited  to  the  credit  of  that 
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account  the  proceeds  of  sales  of 
goods  of  a  principal,  and  upon 
settlement  gave  to  him  a  check  for 
the  balance  belonging  to  him,  held, 
that  the  bank  had  no  right  to 
charge  against  the  account  an  indi- 
vidual debt  of  the  firm,  even  with 
its  consent.  Id. 

8.  Also  held,  that  the  right  of  the 
principal  was  not  affected  by  the 
fact  that  the  agents  used  the 
specific  proceeds  of  the  sales  and 
deposited  other  moneys  to  make  up 
the  amount  so  used;  that  such 
deposits,  being  substituted  for  the 
original  proceeds,  became  im- 
pressed with  the  trust,  and  sub- 
ject to  the  same  equities.  Id. 

4.  Also  held,  it  was  immaterial  that 
the  proceeds  of  sales  of  goods  be- 
longing to  other  principals  were 
deposited  in  the  same  account ; 
that,  in  the  absence  of  proof  to  the 
contrary,  the  presumption  was  that 
the  fund  was  adequate  to  protect 
all  interests,  and  the  check  oper- 
ated as  a  setting  apart  of  so  much 
to  satisfy  the  claim  of  the  princi- 
pal to  whom  it  was  delivered.    Id. 

5.  Where  it  appeared  that  the 
grantee  in  a  deed  containing  a 
covenant  on  the  part  of  the  grantee 
to  pay  a  mortgage  on  the  premises 
had  given  to  another,  by  whom  the 
purchase  of  the  land  was  made, 
general  authority  to  deal  in  real 
estate  in  his  name,  held,  that  he 
was  bound  by  the  covenant,  al- 
though he  permitted  the  ostensible 
agent  to  reap  the  benefits  of  his 
dealing,  and  although  he  did  not 
know  that  the  clause  was  in  the 
deed,  and  never  specially  author- 
ized its  insertion.    Schley  v.  Fryer. 

71 

6.  Where  one,  assuming  to  act  as 
agent,  executes  a  written  contract 
in  that  capacity  in  the  name  of  the 
alleged  principal,  a  contract  on  his 
part  is  implied  from  the  instru- 
ment that  he  had  authority  to 
make  it  in  behalf  of  the  person 
named,  as  principal  ;  and  where 
the  contract  is  entered  into  by  the 
other  party  in  reliance  upon  the 
assumed  authority,  in  case  the 
agent  had  not  authority,  he  is  lia- 


ble for  the  damages  sustained  by 
reason  of  the  breach  of  his  im- 
plied contract.    Simmon*  v.  More. 

140 

7.  One  who  signs  or  indorses  a  note 
in  blank,  to  be  used  as  a  security, 
authorizes  the  person  to  whom  it 
is  delivered  to  fill  the  blanks  in 
respects  essential  to  the  complete- 
ness of  the  note  as  such;  but,  in 
the  absence  of  express  authority 
or  consent,  no  authority  can  be  im- 
plied from  the  delivery,  to  insert 
a  special  agreement  not  so  essen- 
tial.    Weyerhauser  v.  Dan.        150 

8.  Where,  therefore,  in  a  note, 
which  was  indorsed  for  the  accom- 
modation of  the  maker,  blanks 
were  left  for  the  date,  the  time 
the  note  was  to  run,  the  payee  and 
the  principal  sum,  held,  that  while 
the  maker  had  authority  to  fill 
these  blanks,  the  indorsement 
conferred  no  authority  to  write  in 
the  note  an  agreement  that  after 
maturity  it  should  draw  a  special 
rate  of  interest,  greater  than  the 
regular  rate,  although  the  law  of 
the  State  where  the  note  was 
made  permits  special  agreements 
to  he  made  for  the  rate  specified. 

Id. 

0.  Also  held,  where  a  note  so  filled 
in  was  delivered  by  the  maker  in 
renewal  of  another  note,  and  re- 
ceived by  a  collecting  agent,  au- 
thorized by  the  owner  of  the  old 
note  to  renew  jj,  that  such  au- 
thority did  not  justify  the  agent 
in  the  acceptance  of  tlie  new  and 
the  surrender  of  the  old  note.    Id. 

10.  But  held,  that  where  the  agent 
acted  in  perfect  good  faith,  be- 
lieving  he  was  obeying  instruc- 
tions, and  relying  upon  a  supposed 
authority  in  the  maker  to  fill  in 
the  note,  although  he  assumed  to 
be  a  professional  expert  in  his 
business,  he  was  not  liable  to  his 
principal  for  damages  unless  the 
defect  might  have  been  discov- 
ered by  the  diligent  exercise  of 
that  professional  skill  he  was 
bound  to  possess  and  exert.       Id. 

11.  8uoh  an  agent  is  responsible  to 
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his  principal  for  the  negligence  of 
an  attorney  whom  he  employs.  Id. 

12.  The  complaint  in  this  action  al- 
leged, in  substance,  that  plain- 
tiffs, being  possessed  of  an  undi- 
vided interest  in  certain  real  estate 
in  the  city  of  New  York,  appointed 
defendant  as  their  agent  to  collect 
the  rents  thereof,  he  agreeing  to 
pay  all  taxes  and  water  rents 
charged  on  the  premises  out  of  the 
reuts  collected;  that  he  collected 
the  rents,  retained  the  amount  of 
certain  taxes  and  water  rents,  but 
did  not  pay  the  same ,  and  wrong- 
fully appropriated  to  his  own  use 
the  sums  so  retained.  It  appeared 
on  the  trial  that  the  parties  were 
tenants  in  common  of  the  real  es- 
tate ;  that  plaintiffs  jointly  consti- 
tuted defendant  their  agent  for 
the  purpose  and  under  the  agree- 
ment stated  in  the  complaint ;  that 
he  retained  sufficient  moneys  to 
pay  plaintiffs'  share  of  the  taxes 
and  water  rents,  but  did  not  pay 
the  same,  or  his  own  share,  falsely 
representing  that  he  had  done  so. 
Defendant's  counsel  claimed  that 
there  were  two  causes  of  action  set 
forth — one  on  contract,  the  other 
in  tort — and  asked  the  court  to 
compel  plaintiffs  to  elect  upon 
which  they  would  stand,  which 
was  refused.  Held  no  error ;  that 
the  cause  of  action  was  upon  and 
for  a  breach  of  contract,  and  the 
conversion  alleged  a  mere  element 
or  detail ;  also,  that  plaintiffs'  in- 
terest to  be  protected  extended  to 
the  entire  payment  of  the  taxes 
and  water  rents,  not  merely  to 
their  proportion  thereof.  Tuers  v. 
Tuers.  196 

13.  It  appeared  that  high  rates  of  in- 
terest were  chargeable  upon  taxes 
unpaid.  Also  that,  in  conse- 
quence of  the  non-payment,  the 
holder  of  a  mortgage  upon  the 
premises  had  begun  a  foreclosure. 
Held,  that  plaintiffs'  right  to  re- 
cover was  not  limited  to  their 
Bhare  of  the  rents,  etc.,  so  misap- 
propriated, with  interest,  but  they 
were  entitled  to  recover  all  such 
damages  as  flowed  naturally  and 
proximately  from  the  breach.    Id. 

14.  Au  absolute  authority  to  draw  is 

Sickels  —  Vol.  LV. 


equivalent  to  an  unconditional 
promise  to  pay  a  bill  of  exchange; 
and  the  authority  need  not  be 
phrased  in  the  precise  and  formal 
language  of  a  legal  document. 
Ruiz  v.  Renauld.  256 

1,5.  The  provision  of  the  Federal 
statutes  (U.  S.  R.  S.,  §3963),  pro- 
hibiting a  contractor  for  carrying 
the  mails  between  the  United  States 
and  a  foreign  country  from  assign- 
ing his  contract  and  declaring  any 
assignment  or  transfer  thereof 
void,  does  not,  where  the  con- 
tractor is  in  fact  an  agent  for 
another,  operate  to  annul  the 
agency  or  to  vitiate  his  liability  to 
the  principal,  so  far  at  least  as 
money  actually  received  by  the 
former  under  the  contract  is  con* 
cerned  ;  and  an  action  against  him 
is  maintainable  by  the  principal  to 
recover  the  same.  Oregon  S.  8. 
Go.  v.  Otis.  446 

An  agent  authorized  to  procure 

additional  security  for  a  claim  has  au~ 
tJwrity  to  grant  reasonable  extension 
of  time,  as  a  consideration  of  Vie  agree- 
ment is  effective  to  release  securities. 

See  Kane  v.  Gortesy.  13S 

See  Broker. 


PRINCIPAL  AND  SURETY. 

1.  Where,  in  consideration  of  an 
agreement  on  the  part  of  the 
owner  of  a  mortgage  to  extend  the 
time  of  payment  of  the  mortgage 
debt,  the  mortgagor  gave  a  chattel 
mortgage  as  additional  security, 
field,  that  a  clause  in  the  chattel 
mortgage,  giving  to  the  mortgagee 
the  right,  in  case  she  at  any  time 
deemed  herself  or  the  securities 
unsafe,  to  take  possession  of  and 
sell  the  mortgaged  chattels,  apply- 
ing the  proceeds  on  the  debt,  could 
not  defeat  the  operation  of  the 
extension  as  a  release  of  sureties 
for  the  debt,  or  cause  it  to  become 
due  in  the  contingency  mentioned. 
Kane  v.  Gortesy.  132 

2.  Also  held,  that  even  if  the  effect 
of  said  clause  was  to  allow  the 
owner  of  the  mortgage,  at  her 
option,  to  foreclose    either  mort- 

91, 
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gage,  as  the  sureties  had  no  option 
to  defeat  the  extension,  it  left  the 
agreement  to  operate  iu  fail  force 
on  their  rights  as  such  sureties, 
and  it  having  been  entered  into 
without  their  consent,  they  were 
thereby  discharged  from  liability. 

Id. 

8.  It  appeared  in  such  a  case  that 
the  owner  authorized  an  agent  to 
procure  additional  security  for  the 
real  estate  mortgage,  leaving  it  to 
his  judgment  to  make  the  best 
arrangement  he  could  for  that 
purpose.  Held,  that  the  agent 
was  authorized  to  make  an  agree- 
ment for  a  reasonable  extension  of 
time  of  payment,  and  the  fact  that 
the  owner  did  not  know  of  or  as- 
sent to  it  did  not  affect  the  force 
of  the  agreement  as  a  release  of 
the  sureties.  v  Id. 

4.  Also  heldt  that  the  -owner  by 
taking,  holding  and  foreclosing 
the  chattel  mortgage,  after  she 
knew  that  the  mortgagor  claimed 
it  was  given  in  consideration  of 
the  agreement  to  extend  the  time 
of  payment,  must  be  deemed  to 
have  ratified  the  same  even  if  the 
agent  had  not  authority  to  make 
it.  Id. 

5.  Also  held,  that  oral  evidence  was 
competent  to  prove  the  agreement 
for  extension  of  time.  Id. 

6.  The  owner  began  suit  to  foreclose 
the  real  estate  mortgage ;  the 
mortgagor  set  up  as  a  defense  the 
agreement  to  extend  time,  but 
upon  the  trial  gave  no  evidence  to 
prove  it,  and  judgment  of  fore- 
closure was  rendered.  Held,  that 
the  sureties,  as  they  were  not  made 
parties  to  said  action,  were  not 
concluded  by  the  judgment  from 
claiming  that  there  was  a  valid 
extension.  Id. 

7.  Upon  assignment  of  certain  bonds, 
and  of  a  mortgage  given  as  secu- 
rity therefor,  the  mortgagees  guar- 
anteed payment.  In  consideration 
of  the  discontinuance  of  an  action 
upon  one  of  the  bonds  which  was 
executed  by  R . ,  and  of  other  con- 
siderations, one  E.  executed  to  the 
assignee  a  mortgage  upon  his  lands 


as  additional  security.  Upon  fore- 
closure of  the  original  mortgage, 
a  deficiency  arose,  which  the  guar- 
antors paid  upon  assignment  of 
the  second  mortgage  In  an  action 
to  foreclose  the  second  mortgage, 
defendant  W.,  who  was  the  owner 
of  the  equity  of  redemption,  de- 
fended on  the-  ground  that  as  to 
him  the*  guarantors  as  well  as  the 
obligors  were  the  principals  for 
whose  liabilities  his  lands  were  se- 
curity, and  the  former  having  sim- 
ply discharged  their  own  obliga- 
tion, the  security  was  released. 
Held  untenable;  that  such  security 
was  an  independent  one  having  no 
reference  to  the  obligation  of  the 
guarantors  ;  that  the  latter,  upon 
payment  of  the  deficiency,  were 
entitled  to  be  subrogated  to  the 
security,  and  had  a  legal  right  to 
enforce  the  same.  Havens  v.  Wil- 
lis. 483 

PUBLICATION. 

Of  notice  of  sale  by  comptroller 

of  lands  for  unpaid  taxes,  sufficiency 
of 

See  Woody.  Knapp.  100 

QUESTIONS  OP  LAW  AND  FACT. 

1.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  the 
effect  that  he  attempted  to  enter, 
by  the  rear  platform,  one  of  de- 
fendant's cars,  which  was  moving 
slowly  along  the  street ;  finding 
the  platform  full,  he  passed  along 
by  the  side  of  the  car  to  reach  the 
front  platform  ;  there  was  a  ridge 
of  snow,  about  three  feet  high, 
along  the  track,  thrown  up  by  de- 
fendant's snow-plow  and  sweepers, 
sloping  toward  the  car,  and  so  near 
it  as  to  leave  merely  room  for  the 
car  to  pass;  this  ridge  had  been 
there  for  some  weeks,  and  had  be- 
come bard  and  slippery.  At  the 
time  of  the  accident  it  was  covered 
with  a  thin  coatujg  of  recently- 
fallen  snow.  In  pahi§£ along  it, 
plaintiff  slipped  and  tefl&d?r  tne 
wheels  of  the  car,  and  waFttare<*- 
Held  (Eakl,  J.,  dissenting1** 
the  evidence  justified  the  avf^' 
sion  to  the  jury  of  the  quest icP 
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to  defendant's  negligence;  also  as 
to  contributory  negligence  on  the 
part  of  plaintiff.  Dixon  v.  Brook- 
lyn C.  <fe  N.  R.  R.  Co.  170 

2.  Defendant  set  np  a  release  exe- 
cuted by  plaintiff  soon  after  the 
inj  ury  ;  there  was  testimony  show- 
ing that  plaintiff,  at  the  time  he 
signed  the  release,  was  mentally 
incompetent  to  appreciate  tfce  char- 
acter of  the  instrument.  Held, 
that  the  q  uestion  as  to  the  validity 
of  the  release  was  properly  left  to 
the  jury.  Id. 

8.  Where  it  is  claimed  that  a  prom- 
ise  was  obtained  by  duress,  and  it 
appears  there  was  no  arrest  and  no 
actual  force  used,  but  simply 
threats,  the  question  as  to  duress 
is  ordinarily  one  of  fact,  and  may 
not  be  determined  as  one  of  law. 
Dunham  v.  Oriswold.  224 

RAILROAD  CORPORATIONS. 

1.  While  a  street  railroad  corpora- 
tion has  the  right  to  remove  snow 
from  its  tracks,  it  is  bound  to  ex- 
ercise reasonable  care  and  dili- 
gence in  so  doing,  and  if  it  negli- 
gently causes  such  an  accumulation 
upon  the  street  of  the  snow  thus 
removed  as  to  produce  an  obstruc- 
tion therein,  rendering  travel  un- 
safe, it  is  liable  for  injuries  caused 
thereby.  Dixon  v.  RHyn  0.  dt  JV. 
R.  R.  170 

2.  It  seems  the  samo  duty  is  imposed 
upon  them  as  is  incurred  by  every 
owner  of  property  adjoining  tho 
street  who  removes  snow  from  his 
sidewalk  to  the  street  Id. 

8.  Whatever  obligations  may  be  im- 
posed upon  a  municipal  corporation 
in  exercising  a  supervisory  care 
over  its  streets,  and  in  preventing 
and  removing  obstructions,  this 
does  not  relieve  the  owner  of  prop- 
erty or  of  franchises  from  liability 
for  injuries  occasioned  by  them, 
and  continued  by  reason  of  their 
negligence.  Id. 

4.  It  is  the  duty  of  such  a  corporation, 
so  far  as  practicable,  to  furnish 
safe  and  proper  access  to  itB  cars. 

Id. 


5.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  the  effect 
that  he  attempted  to  enter,  by  the 
rear  platform,  one  of  defend- 
ant's cars,  which  was  moving 
slowly  along  the  street ;  finding 
the  platform  full,  he  passed  along 
by  the  side  of  the  car  to  reach  the 
front  platform ;  there  was  a  ridge 
of  snow,  about  three  feet  high, 
along  the  track,  thrown  up  by  de- 
fendant's snow-plow  and  sweepers, 
sloping  toward  the  car,  and  so 
near  it  as  to  leave  merely  room  for 
the  car  to  pass ;  this  ridge  had 
been  there  for  some  weeks,  and 
had  become  hard  and  slippery. 
At  the  time  of  the  accident  it  was 
covered  with  a  thin  coating  of  re- 
cently-fallen snow.  In  passing 
along  it,  plaintiff  slipped  and  fell 
under  the  wheels  of  the  car,  and 
was  injured.  Held  (Earl,  J., 
dissenting),  that  the  evidence  jus- 
tified the  submission  to  the  jury  of 
the  question  as  to  defendant's  neg- 
ligence ;  also  as  to  contributory 
negligence  on  the  part  of  plaintiff. 

Id. 

6.  Defendant  ran  its  cars  for  a  por- 
tion of  its  route  over  the  track  of 
another  railroad  company,  under  a 
license,  by  which  the  licenser  Was 
bound  to  keep  the  track  clear  from 
snow.  Defendant  claimed  that 
the  accident  occurred  upon  this 
track.  Held,  that  conceding  this  to 
be  so,  as  defendant  contributed  in 
throwing  up  the  snow-bank,  it  was 
its  duty  to  remove  it,  as  it  ren- 
dered the  access  to  its  cars  unsafe; 
and  for  a  negligent  omission  to 
perform  this  duty  it  was  liable. 

Id. 

7.  Defendant  set  up  a  release  exe- 
cuted by  plaintiff  soon  after  the 
injury  ;  there  was  testimony  show- 
ing that  plaintiff,  at  the  time  he 
signed  the  release,  was  mentally 
incompetent  to  appreciate  the 
character  of  the  instrument.  Held, 
that  the  question  as  to  the  valid- 
ity of  the  release  was  properly  left  - 
to  the  jury.  Id. 

8.  The  common -law  duty  imposed 
upon    common    carriers  to  carry 
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goods  upon  being  paid  a  reason- 
able compensation  does  not  pre- 
clude special  contracts  between 
railroad  corporations  aud  shippers 
regulating"  the  freight  charges ; 
and  where  freight  has  been  carried 
for  a  long  course  of  years  at  the 
schedule  price,  the  shipper  mak- 
ing no  objection  as  to  the  reason- 
ableness  of  the  charge,  he  must 
be  deemed  to  have  assented  to  the 
charge  as  reasonable,  and  to  have 
voluntarily  waived  any  objection 
thereto,  at  least  the  receipt  of  th« 
freight  by  the  company  at  the  tariff 
rate  has  no  element  of  extortion, 
and  an  action  is  not  maintainable 
to  recover  back  any  portion  thereof, 
although  evidence  is  given  au- 
thorizing a  finding  that  the  charge 
was  more  than  a  reasonable  sum  j 
for  the  transportation.  KUlmer  v.  \ 
N.  Y.  C.  &  U.  R.  R  R.  (Jo.      395  I 

9.  A*  to  whether  the  authority  con-  ( 
f erred  upon  the  H.  It  R.  U.  Co.  | 
by  its  charter  (£  21,  chap.  2b*3, 
Laws  of  1831),  *'  to  fix,  regulate 
and  receive  the  tolls  and  charges 
by  them  to  be  received  for  the 
transportation  of  property,"  abro- 
gates, as  to  it,  the  common-law 
duty  to  carry  goods  at  a  reasonable 
compensation,  and  authorizes  it, 
or  its  lessees,  to  charge  what  it 
pleases,  quaere.  Id. 

10.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  was  crushed  between 
two  cars  while  coupling  them.  In 
an  action  to  recover  damages  for 
the  injury  it  appeared  that  defend- 
ant's road  was  so  arranged  that 
both  broad  and  standard  gauge  cars 
could  be  run  upon  it  on  the  same 
train,  and  there  were  both  kinds  of 
cars  upon  the  train  in  question.  It 
broke  in  two  in  the  night-time,  and 
the  two  cars  which  plaintiff  was 
required  to  couple  were  of  differ- 
ent gauge;  failing  to  make  the 
coupling  the  draw-heads  passed 
each  other,  and  the  bumpers, which 
the  evidence  tended  to  show  were 
intended  to  protect  brakemen,  and 
should  bo  wide  enough  for  that 
purpose,  being  but  three  inches 
wide,  and  entirely  insufficient  to 
protect  him,  he  received  the  in- 
jury  complained  of.      Ilehl,  that 


where  trains  are  so  made  np  of 
cars  of  different  gauge,  as  the  draw, 
heads  are  more  apt  to  pass  each 
other,  it  is  more  important  that  the 
bumpers  should  be  well  looked  to, 
that  they  may  a  fiord  the  intended 
protection,  and  the  defect  being  an 
obvious  one,  and  easily  remedied, 
the  testimony  authorized  a  finding 
of  negligence  on  the  part  of  de- 
fendant. Gottlieb  v.  JV.  Y.t  L.  E. 
&  W.  R.  R.  Co.  4© 

11.  The  two  cars  in  question  did  not 
belong  to  defendant  but  to  other 
railroad  companies,  which  were  re- 
ceived by  defendant  and  were  be- 
ing transported  over  its  road  ;  they 
were  in  good  repair,  and  the  defect 
was  in  their  original  construe! ion. 
Held,  that  this  did  not  relieve  the 
defendant  from  liability.  Id, 

13.  A  railroad  company,  drawing  the 
cars  of  another  company  over  its 
road,  owes  a  duty  to  its  employes 
in  reference  thereto.  It  is  bound 
to  inspect  such  cars  the  same  as  its 
own,  and  is  responsible  for  the  con- 
sequences of  such  defects  as  would 
have  been  disclosed  by  ordinary  in- 
spection, as  it  is  its  duty  either  to 
remedy  them  or  to  refuse  to  take 
the  cars.  The  employe  no  more 
assumes  the  risks  of  such  defects 
than  those  in  cars  belonging  to  his 
employer.  Id. 

Sufficiency   of  testimony,    in 

action  against  a  railroad  company  for 
negligence,  to  establish  contributory 
negligence. 

See  Davenport  v.  B.  C.  R.  R.  Co. 
(Mtm.)  032 


RATIFICATION. 

That  captain  of  vessel  receiv- 
ing from  another  common  carrier 
goods  shipped  tinder  through  bUUof 
lading,  saw  the  bills  before  sailing,  <• 
failure  to  repudiate  them  or  decline 
the  shipment  is  a  ratification. 

See  Fargo  v.  Milbitrn.  9i 

By  principal,  of  act  of  agent, 

what  amounts  to. 

See  Kane  v.  Cortcsy.  133 
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REAL  PROPERTY. 

1.  To  give  to  a  littoral  proprietor  title 
to  land  by  accretion,  the  increase 
must  be  by  such  imperceptible 
degrees  that,  although  persons 
are  able  to  perceive  from  time  to 
time  that  the  land  has  encroached 
on  the  sea  line,  they  could  not  per- 
ceive the  progress  at  the  time  it 
was  made.     Mulry  v.  Norton.   424 

2.  While  the  title  of  such  a  proprie- 
tor is  liable  to  be  lost  by  erosion 
or  submergence,  the  erosion  to 
effect  that  result  must  be  accom 
panied  by  a  transportation  of  the 
land  beyond  the  owner's  boundary, 
and  it  may  be  returned  by  accre- 
tion, in  which  case  the  ownership 
temporarily  lost  may  be  regained  ; 
and  so,  land  lost  by  submergence 
may  be  regained  by  reliction, 
unless  the  submergence  has  been 
followed  by  such  a  lapse  of  time 
as  precludes  the  identity  of  the 
land  from  being  established.      Id. 

8.  If,  after  a  submergence,  the  water 
disappears  from  the  land  either 
by  its  gradual  retirement  or  the 
elevation  of  the  land  by  natural 
or  artificial  means,  the  proprietor- 
ship returns  to  the  original  owner. 

Id. 

4.  No  lapse  of  time  during  which 
the  submergence  has  continued 
bars  the  right  of  the  owner  to 
enter  upon  the  land  reclaimed  and 
assert  his  proprietorship  when  the 
identity  can  be  established  by  rea- 
sonable marks,  or  by  situation, 
extent  of  quantity  and  boundary 
on  the  firm  land.  Id. 

5.  And  so  if  an  island  forms  upon 
the  land  submerged,  it  belongs 
to  the  original  owner.  The  sover- 
eign succeeds  to  the  ownership  of 
such,  islands  and  formations  only 
as  are  originally  created  and 
located  in  tide- ways  outside  of  the 
boundaries  of  property  which  has 
been  the  subject  of  individual 
ownership.  Id. 

6.  The  owners  of  adjacent  uplands 
are  entitled  to  lands  formed  by 
accretion  or  reliction  in  front  of  and 
contiguous  to    their    property    in , 


certain  proportions  according  to 
the  formation  of  their  respective 
shore  lines.  However  such  forma- 
tions may  be  commenced  or  con- 
tinued, the  right  of  one  owner  of 
the  uplands  to  follow  and  appro- 
priate them  ceases  when  the  for- 
mation  passes  the  line  of  his  coter- 
minous neighbor.  Id. 

7.  In  an  action  wherein  the  question 
was  as  to  the  ownership  of  a  por- 
tion of  the  ocean  beach  at  Far 
Rockaway,  Long  Island,  it  was 
conceded  that  the  beach  in  ques- 
tion was  within  the  boundaries, 
and,  with  the  exception  of  a  la- 
goon now  between  it  and  the 
upland,  is  in  the  same  shape  as  it 
was  in  1685,  when  it  was  conveyed 
by  its  Indian  owners  to  grantees 
under  whom  plaintiff  claimed. 
Some  three  or  four  miles  east  of 
this  land  was  an  island  named 
Long  Beach,  bounded  on  the  east 
by  an  inlet  from  the  ocean  to  Hemp- 
stead bay.  No  substantial  change 
occurred  up  Jo  1835;  from  that 
time  up  to  1869  the  beach  from 
opposite  the  island  to  the  west  of 
plaintiff's  land  underwent  a  suc- 
cession of  changes ;  it  was  over- 
flowed and  washed  away,  bars, 
shoals  and  islands  were  formed 
and  were  constantly  undergoing 
changes.  Portions  of  the  beach  in 
front  of  plaintiffs  lands  were 
submerged,  but  at  all  times  there 
were  bars,  shoals  or  islands.  The 
inlet  was  removed  to  the  west  of 
plaintiff's  land,  not  by  gradual  pro- 
gression, but  by  sudden,  frequent 
and  violent  change*,  in  the  end 
forming  a  continuous  bap  from 
Long  Beach  to  a  point  west  of 
plaintiff's  land.  About  1869  the 
inlet  to  the  west  became  closed 
up,  and  the  original  one  adjoining 
Long  Beach  was  reopened,  leav- 
ing a  continuous  beach  to  the  west- 
ward,  with  a  narrow  lagoon  or 
cove  inside  of  it  running  across 
plaintiff's  land  and  separating  the 
beach  from  the  mainland.  Long 
Beach  belonged  to  the  town  of 
Hempstead.  Defendants  claimed 
the  right  to  the  possession  of  the 
beach  in  front  of  plaintiffs  main- 
land under  a  lease  from  said  town. 
Held,  that    the  town  acquired  no 
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title  to  the  beach  Id  question,  but 
that  the  title  thereto  was  in  plain- 
tiff. Id. 

8.  The  complaint  alleged,  among 
other  things,  and  it  appeared  that 
plaintiff  waa  the  owner  of  a  hotel 
upon  his  premises  resorted  to  by 
visitors  for  surf -bathing  and  sea 
air,  which  required  undisputed 
control  of  the  beach  in  question, 
and  prevented  the  exclusion  of 
intruders  by  any  substantial  bar- 
riers; the  beach  he  had  leased  to 
tenants,  wno  maintained  bathing- 
houses  thereon.  Defendants,  claim- 
ing under  said  lease,  had  made 
repeated  efforts  to  take  possession 
of  .the  beach,  and  threatened  to 
oust  plaintiff  and  his  tenants,  thus 
impairing  the  rental  value  of  the 
property  and  occasioning  serious 
damage;  that  defendants  were  not 
of  sufficient  pecuniary  responsibil- 
ity to  respond  in  damages.  Held, 
that  a  case  was  established  author- 
izing the  intervention  of  a  court 
of  equity  to  quiet  the  title  and  to 
restrain  defendants  from  interfer- 
ing with  plaintiffs  possession.  Id. 

9.  The  right  which  the  owner  of 
land  through  which  a  natural 
stream  of  water  flows,  to  hav.e  it 
flow  from  his  land  unobstructed, 
although  having  many  of  the  inci- 
dents of  an  easement  in  the  land 
below,  is  not  in  fact  such;  it  is  a 
corporeal,  not  an  incorporeal  right; 
it  is  a  natural  right,  not  dependent 
upon  prescription  or  grant — an 
incident  of  property  in,  and  parcel 
of  the  land.    JBcriver  v.  Smith.  471 


RECEIVER. 

1.  In  an  action  brought  against  a 
manufacturing  corporation,  after 
recovery  of -judgment  and  return 
of  execution  unsatisfled,  a  receiver 
of  its  property  and  effects  was  ap- 
pointed. An  order  was  subse- 
quently granted  by  the  court  di- 
recting that  on  payment  of  the 
judgment  and  satisfaction  thereof, 
the  order  appointing  the  receiver 
should  be  vacated ;  thereupon  the 
corporation  turned  out  to  the  judg- 
ment creditor  a  note  owned  by  it  in 
payment,  this  was    accepted,  the 


judgment  satisfied  and  said  order 
vacated.  The  note  was  left  by 
said  creditor  in  the  hands  of  de- 
fendant, who  was  president  of  the 
corporation,  and  he  afterward  col- 
lected the  same.  Another  receiver 
of  said  corporation  having  been  ap- 
pointed in  another  action,  brought 
this  action  to  recover  the  money 
paid  on  the  note  as  money  belong- 
ing to  the  corporation,  lleld,  that 
the  action  was  not  maintainable ; 
that  the  note  became  the  property 
of  the  creditor,  not  only  by  the  act 
of  the  company,  but  by  the  direc- 
tion and  with  the  approval  of  the 
court ;  that  the  new  receiver  gained 
no  right  in  regard  thereto  except 
to  question  the  validity  of  the  pay- 
ment, and  this  could  only  be  done 
in  an  action  against  the  creditor, 
not  in  an  action  against  bis  agent. 
Prentiss  v.  Nichols.  227 

2.  A  receiver  appointed  in  supple- 
mentary proceedings  is  not  entitled 
to  be  substituted  as  defendant  in 
place  of  the  judgment  debtor  in  an 
action  brought  by  other  creditors 
against  him.    Ross  v.  Wigg.      243 

8.  On  March  7,  1884,  an  attachment 
and  order  of  arrest  were  issued 
herein,  which  were  executed  the 
next  day  ;  on  March  19  defendant 
obtained  an  order  to  show  cause 
why  they  should  not  be  vacated, 
the  motion  was  denied,  and  on 
.March  28  defendant  appealed  from 
the  order.  On  March  24  other 
creditors  .obtained  a  judgment 
against  defendant.  Supplement- 
ary proceedings  were  instituted 
thereon,  which  resulted  in  the  ap- 
pointment of  D.  as  receiver  of 
defendant's  property  on  June  4. 
On  June  27  the  appeal  from  the 
order  was  argued.  On  July  12 
defendant,  without  the  presence 
of  his  attorney,  offered  judgment 
for  the  entire  amount  claimed,  and 
stipulated  that  an  order  should  be 
entered  dismissing  the  appeal,  and 
on  July  14  an  ex  parte  order  to 
that  effect  was  entered,  the  offer 
of  judgment  was  accepted  and 
judgment  was  entered.  Notwith- 
standing this  the  General  Term 
affirmed  the  order  appealed  from. 
An  order  of  affirmance  was  en- 
tered by  D.,  and  the  defendant's 
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attorney,  who  appealed  therefrom 
in  defendant's  name,  to  this  court, 
and  moved  to  substitute  D.  as  de- 
fendant. Held,  that  D.  was  not 
entitled  to  appeal  or  to  be  substi- 
tuted. Id. 

4.  It  teems  that  the  remedy  of  the 
receiver,  if  any,  was  under  the 
provision  of  the- Code  of  Civil  Pro- 
cedure ($  082),  authorizing  a  per- 
son who  has  acquired  an  interest 
in  attached  property  to  move  to 
vacate  or  modify  the  attachment, 
or  if  the  judgment  and  proceed- 
ings herein  were  collusive  and 
fraudulent  as  against  the  other 
creditors  of  defendant,  to  institute 
an  equitable  action  to  set  them 
aside.  Id. 

5.  II  teems  that  the  word  "  assets  "  as 
used  in  the  provision  of  the  act  of 
1869  (§  17,  chap.  902,  Laws  of  1869), 
authorizing  the  court  to  appoint  a 
*'  receiver  of  nil  the  assets  and 
credits  "  of  a  life  insurance  com- 
pany, means  all  the  property,  real 
and  personal,  of  such  company, 
and  the  receiver  upon  his  appoint- 
ment becomes  vested  with  the  title 
to  all  of  the  property  of  the  com- 
pany, including  its  real  estate,  and 
no  formal  conveyance  to  him  \ 
thereof  is  requisite.  In  re  AWy- 
Qen'lx.  At.  Mul.  L.  Ins.  Co.    279 

6.  Where  after  the  appointment  of  a 
receiver  under  said  act,  and  after 
he  had  taken  possession  of  certain 
of  its  re«.l  estate,  a  judgment  was 
obtained  against  the  company,  and 
thereafter  the  real  estate  was  sold 
on  foreclosure,  field,  that  con- 
ceding the  formal  title  to  such  real 
estate  remained  in  the  company 
after  the  appointment  of  the  re- 
ceiver,' as  the  latter  had  the  equi- 
table title  and  possession  prior  to 
the  recovery  of  the  judgment,  his 
title  was  superior  to  the  lien  of  the 
judgment,  and  he  was  entitled  to 
any  surplus  arising  on  the  fore- 
closure sale.  Id. 


RECORDS. 

If  a  court  of  record  has  inherent 
power  over  its  own  records  to  mod- 
ify, annul  and  vacate  them  inde- 


pendent of  any  special  statutory 
authority  (as  to  which  qucere),  it 
belongs  exclusively  to  the  court 
whose  records  are  in  question  and 
may  not  be  exercised  for  it  by  an 
appellate  tribunal.  In  re  Haw- 
ley.  206 

Recitals  of  jurisdictional  facts 

in  records  of  courts-martial  and  de- 
linquency courts  not  prima  facie  evi- 
dence. 

See  People,  ex  rel.  v.  The  Warden, 
etc  20 


REFERENCE. 

Resort  may  be  had  to  evidence  given 
on  a  trial  showing  facts  tot  found, 
for  the  purpose  of  sustaining  the 
decision  of  a  referee,  but  not  to 
reverse  it  where  there  was  no  re- 
quest  and  refusal  to  find.  Efoerson 
v.  Oity  of  Syracuse.  577 


RELEASE. 

An  agent  authorized  to  pro- 
cure additional  security  for  a  claim 
Ms  authority  to  grant  reasonable  ex- 
tension of  time  as  a  consideration  of 
su&h  security \  and  the  agreement  u 
effective  to  release  sureties. 

See  Kane  v.  Cortesy.  182 


REMEDIES. 

The  provisions  of  the  Code  of  Civil 
Procedure  regulating  the  method 
by  which  a  review  of  errors  on  a 
trial  before  a  surrogate  may  be  se- 
cured, and  providing  for  a  loss  of 
a  right  of  review  unless  such 
methods  are  regularly  pursued, 
furnish  and  limit  the  only  remedy 
against  such  errors.  In  re  Hnw- 
ley.  206 

As  to  what  is  a  proper  remedy 

against  executor  for  default  in  com- 
plying with  instructions  in  will  as  to 
sale  of  real  estate. 

See  Ilaight  v.  Brisbin.  219 

When  after  appointment  of  re- 
ceiver in  supplementary  proceedings 
upon  offer  of  judgment  given  by  tltc 
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debtur,  in  an  action  wherein  an  at- 
tachment has  been  issued  and  levied 
on  hU  property,  judgment  it  entered 
against  him,  the  remedy  of  receiver  is 
by  motion  to  cacate  attachment  {Code 
of  Cio.  Pro.,  §1  682^,  or,  if  judgment 
and  proceedings  are  coUunioe  and 
fraudulent,  by  suit  in  equity  to  set 
them  aside. 
See  Ross  v.  Wigg.  243 

Where    property    pledged    is 

claimed  by  a  third  person  remedy  of 
pledgee  is  by  action  in  nature  of  bill 
of  interpleader. 

See  Cass  v.  Uigenbotam. 

When    remedy  for   unlawful 

act  of  municipal  officer  is  by  action 
instead  of  by  mandamus. 

See  People,  ex  rel.  v.  O'Keefe.    572 

Where,  after  collection  of  judg- 
ment for  costs  entered  on  remittitur, 
remittitur  was  recalled  and  judgment 
modified  by  striking  out  allowance  for 
costs,  held,  remedy  was  not  by  mo- 
tion for  restitution,  but  by  action  or 
motion  in  court  below  to  compel  re- 
payment. 

See  Wright  v.  Nostrand.  (Mem.)  616 


RESTITUTION. 

Where,  after  collection  of  judg- 
ment for  costs  entered  on  remittitur, 
remittitur  was  recalled  and  judgment 
mtHiified  by  striking  out  allowance  for 
costs,  held,  remedy  was  not  by  mo- 
tion for  restitution,  but  by  action  or 
motion  in  court  below  to  compel  re- 
payment. 

SeeWright  v.  Nostrand.  (Mem.)  616 


RIPARIAN  OWNER. 

The  right  which  the  owner  of  land 
through  which  a  natural  stream  of 
water  flows,  to  have  it  flow  from 
his  laud  unobstructed,  although 
having  many  of  the  incident**  of 
an  easement  in  the  land  below,  is 
not  in  fact  such  ;  it  is  a  corporeal, 
not  an  incorporeal,  right ;  it  is  a 
natural  right,  not  dependent  upon 
prescription  or  grant  —  an  incident 
of  property  in,  and  parcel  of  the 
land.     Scriver  v.  Smith.  471 

See  Littoral  Proprietor. 


RULES. 

1.  The  rule  of  the  Supreme  Court 
(Rule  2),  requiring  all  papers 
served  or  filed  to  be  indorsed 
or  subscribed  with  the  name  of  the 
attorney  and  his  office  address  or 
place  of  business,  does  not  require 
the  office  address  to  be  stated  more 
than  once  on  'the  same  paper. 
FtUker  v.  N.  Y.,  W.  S.,  etc.         86 

2.  Where,  therefore,  a  copy  of  judg- 
ment was  indorsed  with  tbe  names 
of  the  plaintiff's  attorneys  and 
their  office  address,  and  below  this 
was  also  indorsed  a  notice  of  judg- 
ment signed  bv  said  attorneys 
without  giving  their  office  address, 
held,  that  there  was  a  sufficient 
compliance  with  the  rule,  and  the 
notice  was  effectual  to  limit  the 
time  for  appeal  Id. 


SALES. 

.  The  mere  insolvency  of  one  of  the 
parties  to  an  executory  contract  of 
sale  is  not  equivalent  either  to  a 
rescission  or  a  breach,  it  simply 
relieves  the  vendor  from  an  agree- 
ment to  give  credit,  and  payment 
may  be  substituted.  Pardee  v. 
Kanady.  121 

.  The  parties  entered  into  a  contract 
by  which  plaintiffs  agreed  to  sell 
and  defendant  to  purchase  about 
five  hundred  tons  of  "  No.  1  Eg- 
linton  Scotch  pig  iron  for  shipment 
in  March,  1880,  from  Great  Britain 
to  New  York,  by  sail  or  steam 
vessels  at  seller's  option,  de- 
liverable ex  vessel  on  arrival." 
Plaintiffs  shipped  no  iron  in  March, 
but  in  April  they  secured  the 
option  to  purchase  five  hundred 
tons  of  iron  of  the  kind  specified, 
shipped  by  another  party  in  March 
from  Great  Britain  and  then  on  its 
way  to  New  York.  When  it 
arrived  plaintiffs  notified  defend- 
ant that  his  iron  had  arrived  and 
offered  to  deliver  it  under  the  con- 
tract. Defendant  refused  to  accept 
it  or  to  give  any  instructions  in 
regard  to  unloading ;  plaintiffs 
subsequently  made  a  contract  for 
the  purchase  of  the  iron.  It  is  the 
custom  in  the  port  of  New  York, 
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when  iron  is  unloaded,  for  the 
custom-house  weigher  to  weigh 
and  the  buyer  who  has  purchased 
"ex  vessel"  must'  take  it  as  it 
passes  from  the  vessel.  This  iron 
was  so  weighed  and  then  ware- 
housed. Plaintiffs  notified  de- 
fendant of  the  fact  and  sent  to 
them  the  warehouse  receipt  and 
weigher's  return,  which  papers 
defendant  returned  and  declined 
to  receive  the  iron  under  the  con- 
tract on  the  ground  that  it  was 
not  shipped  by  plaintiffs.  In  an 
action  to  recover  damages  for 
breach  of  the  contract,  held,  that 
the  contract  did  not  limit  plaintiffs 
to  iron  shipped  by  them,  and.  the 
reason  for  the  refusal  to  accept 
was,  therefore,  untenable.  Cun- 
ningham v.  Judson.  179 

8.  While  the  seller  is  limited  to  the 
description  of  the  goods  in  such  a 
contract  and  the  buyer  is  not  bound 
if  there  is  a  variance,  even  in  a 
stipulation  entirely  unimportant, 
a  liberal  construction  of  the  lan- 
guage used  will  not  be  resorted  to, 
to  import  into  the  contract  such  a 
stipulation,  nor  will  it  be  con. 
sidered  as  included  if  there  is  a 
reasonable  doubt  as  to  the  intent 
of  the  parties  to  include  it.        Id. 

4.  Also  held,  that  there  was  a  suffi- 
cient offer  of  performance  on  the 
part  of  plaintiffs  to  put  defendant 
*     in  default.  Id. 

What  sufficient  tender  under 

contract  of  tale,  to  render  purchaser 
liable  for  a  breach  thereof. 

See  Ganda  v.  Wick.  127 

See  Judicial  Sales. 


SEA. 

1.  To  give  to  a  littoral  proprietor  title 
to  land  by  accretion,  the  increase 

\  must  be  by  such  imperceptible  de- 
grees that,  although  persons  are 
able  to  perceive  from  time  to  time 
that  the  land  has  encroached  on 
the  sea  line,  they  could  not  per- 
ceive the  progress  at  the  time  it 
was  made.     MvXry  v.  Norton.  424 

2.  While  the  title  of  such  a  propri- 
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etor  is  liable  to  be  lost  by  erosion 
or  submergence,  the  erosion  to  ef- 
fect that  result  must  be  accompa- 
nied by  a  transportation  of  the 
land  beyond  the  owner's  boundary, 
and  it  may  be  returned  by  accre- 
tion, in  which  case  the  ownership 
temporarily  lost  may  be  regained; 
and  so,  land  lost  by  submergence 
may  be  regained  by  reliction,  un- 
less the  submergence  has  been  fol- 
lowed by  such  a  lapse  of  time  as 
precludes  the  identity  of  the  land 
from  being  established.  Id. 

8.  If,  after  a  submergence,  the  water 
disappears  from  the  land  either  by 
its  gradual  retirement  or  the  ele- 
vation of  the  land  by  natural  or 
artificial  means,  the  proprietorship 
returns  to  the  original  owner.    Id. 

4.  No  lapse  of  time  during  which 
the  submergence  has  continued 
bars  the  right  of  the  owner  to  en- 
ter upon  the  land  reclaimed  and 
assert  his  proprietorship  when  the 
identity  can  be  established  by  rea- 
sonable marks,  or  by  situation,  ex- 
tent of  quantity  and  boundary  on 
a  land. 


the  firm  1 


Id. 


5.  And  so  if  an  island  forms  upon 
the  land  submerged,  it  belongs  to 
the  original  owner.  The  sovereign 
succeeds  to  the  ownership  of  such 
islands  and  formations  only  as  are 
originally  created  and  located  in 
tide-ways  outside  of  the  bounda- 
ries of  property  which  has  been 
the  subject  of  individual  owner- 
ship. Id. 

0.  The  owners  of  adjacent  uplands 
are  entitled  to  lands  formed  by  ac- 
cretion or  reliction  in  front  of  and 
contiguous  to  their  property  in 
certain  proportions  according  to 
the  formation  of  their  respective 
shore  lines.  However  such  forma- 
tions may  be  commenced  or  con- 
tinued, the  right  of  one  owner  of 
the  uplands  to  follow  and  appro- 
priate them  ceases  when  the 
formation  passes  the  line  of  his 
coterminous  neighbor.  Id. 

7.  In  an  action  wherein  the  question 
was  as  to  the  ownership  of  a  por- 
tion of  the  ocean  beach  at  Far 
Rockaway,   Long  Island,   it    was 
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conceded  that  the  beach  in  ques- 
tion was  within  the  boundaries, 
aud  with  the  exception  of  a  lagoon 
now  between  it  and  the  upland,  is 
in  the  same  shape  as  it  was  in 
1685,  when  it  was  conveyed  by  its 
Indian  owners  to  grantees  under 
whom  plaintiff  claimed.  Some 
three  or  four  miles  east  of  this  laud 
was  an  island  named  Long  Beach, 
bounded  on  the  east  by  an  inlet 
from  the  ocean  to  Hempstead  bay. 
No  substantial  change  occurred  up 
to  1835  ;  from  that  time  up  to  1869 
the  beach  from  opposite  the  island 
to  the  west  of  plaintiffs  land  under- 
went a  succession  of  changes  ;  it 
was  overflowed  and  washed  away, 
bars,  shoals  and  islands  were 
formed  and  were  constantly  un- 
dergoing changes.  Portions  of  the 
beach  in  front  of  plaintiff's  lands 
were  submerged,  but  at  all  times 
there  were  bars,  shoals  or  islands. 
The  inlet  was  removed  to  the  west 
of  plain  tiff*  a  land,  not  by  gradual 
progression,  but  by  sudden,  fre- 
quent and  violent  changes,  in  the 
end  forming  a  continuous  bar  from 
Long  Beach  to  a  point  west  of 
plaintiff's  land.  About  1869  the 
inlet  to  the  west  became  closed  up, 
and  the  original  one  adjoining 
Long  Beach  was  reopened,  leaving 
a  continuous  beach  to  the  west- 
ward,  with  a  narrow  lagoon  or 
cove  inside  of  it  running  across 
plaintiff's  land  and  separating  the 
beach  from  the  mainland.  Long 
Beach  belonged  to  the  town  of 
Hempstead.  Defendants  claimed 
the  right  to  the  possession  of  tho 
beach  in  front  of  plaintiff's  main- 
land under  a  leaeie  from  said  town. 
Held,  that  the  town  acquired  no 
title  to  the  beach  in  question,  but 
that  the  title  thereto  wan  in  plain- 
tiff. .  Id. 


SPECIFIC  PERFORMANCE. 

In  an  action  to  compel  the  specific 
performance  of  a  parol  agreement 
for  the  sale  of  lauds,  plaintiffs 
testimony  was  to  the  effect  that  in 
1859  defendant  agreed  to  sell  him 
sixteen  acres  of  land  for  a  price 
stated,  a  portion  of  which  was  paid 
by  plaintiff  at  the  time,  and  he 
agreed  to  pay  the   balance  when 


defendant    gave     liim     a     deed. 
Plaintiff    went     into     possession, 
made  improvements,  and  the  land 
was  assessed  to  him  by  defendant's 
directiou.     In   1875  it  was   agreed 
between  the  parties  that  plaintiff 
should  surrender  six  acres  of  the 
land  in  satisfaction  of  the  balance 
of  the  purchase-money.      Defend- 
ant, as  a  witness  in  his  own  behalf, 
while  substantially  admitting  the 
agreemeut,   denied    that     he    had 
ever  received   any   payment.     On 
cross-examination  he  denied   that 
he  had  told  G.,  who  bad  tendered 
to  him  a  deed  for  execution  on  be- 
half  of  plaintiff,  at   the   time  of 
such  tender,  that  plaintiff  had  paid 
him  for  the  laud.     G.  was   called 
as  a  witness  by  plaintiff,  and  asked 
if  defendant  had  not  so  stated  to 
him.      A   general    objection   was 
interposed.         Plain  titTs     counsel 
stated  the   testimony  was   offered 
by  way  of  contradiction;    the  ob- 
jection was  sustained.    Held  error; 
that  the  question  as  to   the   pay- 
ment of  the  purchase-money  was 
material,  as  if  plaintiff's    version 
was  true,  it,  with   the  other  cir- 
cumstances, made  out  a  case  for 
the   relief  sought ;    that   plaintiff 
was  not  barred   from   demanding 
such  relief  by  the  fact  that  defend- 
ant had  in  some  manner,  without 
plaintiff's  consent,  regained  posses- 
sion ;  that  assuming  the  court  had 
discretionary  power  to  reject  the 
testimony    as  evidence    in   chief, 
because  not  offered  before  plaintiff 
rested,  it  was  competent  in  rebuttal 
to  contradict  defendant.     Winched 
v.  WinclieU.  159 


STATUTES. 

Cltap.  472,  Law  of  I860. 

See  Zomtlein  v.  Bram,  12. 

2  R.  8.  567.  §§  38  et  eeq. 

Chap  299,  Lam  of  1888. 

See  People,  ex  rel.  v.  The  Warden, 

etc.,  20. 

Chap.  291,  Lam  of  1870. 

See  Nelson  v.  Village  of  Canute*, 

89. 

Chap.  427,  Lava  of  1855. 

S?e  Wood  v.  Knapp,  109. 

2  R.  S.  288,  $  71. 

See  Browning  v.  Marvin,  144. 
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1  R.  S.  889,  §  5. 

Chap.  176,  Laws  of  1851. 

See  People,  ex  rel.   v.  Com'rs  of 
Taxes,  215. 

1  R.  8.  644,  §  12. 

See  People,  ex  rel.  v.  Millham,  273. 

Chap.  902,  Laics  of  1869. 

See  In  re  AtVy-Qen'l  v.  At.  MiU. 
L.  Ins.  Co.,  279. 

Chap.  870,  Laws  of  1878. 

I  R.  8  725,  §§  82,  33. 

See  Van  Home  v.  Campbell,  287. 

2  R.  S.  75.  §§  29,  30. 

2  5.  5.  78,  §  79. 

Chap.  200,  2>mm  of  1848. 

(7/top.  375,  Laws  of  1849. 

C7*ip.    90,  Laws  of  1860. 

Chap.  172,  Zrtttw  0/  1862. 

Chap.  782.  £aww  0/  1867. 

See  Robins  v.  McClure,  828. 

2  2*.  A  692,  §  14. 

2  2?.  S.  278,  §10. 

See  Sherwin  v.  People,  851.         • 

Chap*  248,  Zaww  0/  1879. 

See  Baron  v.  Brummer,  872. 

1  tf.  A  389,  §§  2,  3. 

C/wp.  176,  Laws  of  1851. 

Chap.  152,  Zaw»  0/  1878. 

Chap.  500,  Xaww  0/  1868. 

Chap.  858,  Zaww  of  1867. 

tfAap.  427,  Laws  of  1855. 

£as  Stewart  v.  Grysler,  378. 

0Aap.  263,  haws  of  1881. 

&fc  Killmer  v.  2V.  T".  a  <fc  #.  5. 
i*.  #.  Co..  395. 

1  i*.  S.  398,  §  2. 

/fed  Hersee  v.  Porter,  403. 

CAap.  130,  ZatM  0/  1842. 

See  Foley  v.  £p«r,  552. 

GJiap.  863,  ZatM  0/  1878. 

See  People,  ex.  rel.  v.  O'Keefe,  572. 

C%a/>.  217,  Laws  of  1869. 

C/iap.  619,  Z>i«w  0/  1870. 

Chap.  689,  Zaw«  0/  1881. 

See  Spencer  v.  Merchant,  585. 

GViip.  46,  Law*  of  1884. 

See  P«0p&  v.  Plath,  590. 

C/mm>.  456,  Laws  of  1867. 

Sw  Peopfo,  ex  rel.  v.  Asten,  597. 

See  Acts  op  Congress. 

Limitation  op  Actions. 
Statute  op  Fhauds. 


STATUTE  OP  FRAUDS. 

\,  Where  a  contract  made  by  an 
assumed  agent  for  the  purchase  of 
goods  is  sufficient  in  form  to  sat- 
isfy the  provision  of  the  statute  of 


frauds,  declaring  void  an  execu- 
tory contract  for  the  sale  of  goods 
of  greater  value  than  $50,  unless  in 
writing,  the  fact  that  the  contract 
is  invalid  as  against  the  alleged 
principal  does  not  make  the  stat- 
ute a  good  defense  in  favor  of  the 
agent  in  an  action  for  breach  of 
his  implied  warranty  of  authority. 
Simmons  v.  More.  .  140 

2.  Defendants  executed  to  plaintiff 
a  written  lease  for  the  term  of  four 
years  and  seven  mouths  of  a  base- 
ment under  their  store,  covenant- 
ing to  provide  an  entrance  thereto 
by  a  staircase  in  the  front  part  of 
the  store.  This  covenant  having 
been  broken  by  defendants,  it  was 
subsequently  agreed  by  parol  that 
in  lieu  of  such  staircase  plaintiff 
should  have  the  use  of  a  stairway 
in  another  part  of  the  store,  with 
a  right  to  use  a  portion  of  the 
store  floor  adjoining  for  the  pur- 
poses of  a  sign  and  the  display  of 
goods.  Defendants  subsequently, 
and  within  a  year  after  the  ten- 
ancy began,  removed  plaintiff's 
sign  and  goods,  and  refused  to  al- 
low him  the  use  of  the  floor  as 
agreed.  In  an  action  to  recover 
damages,  held,  that  such  substituted 
agreement  was  not  void  under  the 
statute  of  frauds ;  that  it  was  in 
legal  effect  a  verbal  lease  of  the 
stairway  and  adjoining  floor, 
which,  although  it  could  not  sub- 
sist for  the  full  agreed  term  be- 
cause of  said  statute,  was  good  as 
a  now  contract  for  a  year  as  there 
had  been  an  entry  and  payment  of 
rent,  and  inured  as  a  tenancy  from 
year  to  year  ;  and  that,  therefore, 
there  was  a  cause  of  action.  Bin- 
menthol  v.  Bloomingdale.  558 


STATUTE  OP  LIMITATIONS. 
See  Limitations  op  Actions. 

STREETS. 
See  Highways. 

SUBMERGENCE. 
Bow  title  to  land  acquired  by 
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accretion  and  lost  by  erosion  or  sub- 
mer genre. 

See  Mulry  v.  Norton.  424 

SUBPOENA. 

—  Subpoena  issued  by  district 
attorney  is  not  a  "processor  order 
lawfully  issued  or  made  "  by  a  court 
of  record  tcithin  the  meaning  of  the 
statute  defining  and  punis/iing  crimi- 
nal contempt*. 

ike  Slier  win  v.  People.  851 

SUBROGATION. 

Upon  assignment  of  certain  bonds, 
and  of  a  mortgage  given  as  se- 
curity therefor,  tbe  mortgagees 
guaranteed  payment.  In  consid- 
eration of  the  discontinuance  of 
an  action  upon  one  of  the  bonds 
which  was  executed  by  R.,  and  of 
other  considerations,  "one  E.  exe- 
cuted to  the  assignee  a  mortgage 
upon  his  lands  as  additional  secu- 
rity. Upon  foreclosure  of  '  the 
original  mortgage,  a  deficiency 
arose,  which  the  guarantors  paid 
upon  the  assignment  of  the  second 
mortgage.  In  an  action  to  fore- 
close the  second  mortgage,  defend- 
ant W.,  who  was  the  owner  of  the 
equity  of  redemption,  defended 
on  the  ground  that  as  to  him  the 
guarantors  as  well  as  the  obligors 
were  the  principals  for  whose 
liabilities  his  lands  were  security, 
and  the  former  having  simply  dis- 
charged their  own  obligation,  the 
security  was  released.  Held  un- 
tenable; that  such  security  was  an 
independent  one,  having  no  ref- 
erence to  the  obligation  of  the 
guarantors;  that  the  latter,  upon 
payment  of  the  deficiency,  were 
entitled  to  be  subrogated  to  the 
security,  and  had  a  Jegal  right  to 
enforce  the  same.  Havens  v.  Willis. 

482 


SUMMARY  PROCEEDINGS  (TO 
RECOVER  LANDS). 

1.  Where  summary  proceedings,  in- 
stituted to  remove  a  tenant  hold- 
ing under  a  lease  executed  by  a 
firm,  are  founded  upon  an  affidavit 


in  which  one  of  the  members  of 
the  firm  is  described  as  the  lessor, 
he  must  be  regarded  as  represent- 
ing the  actual  lessor,  and  a  judg- 
ment therein  against  the  lessee  is 
to  be  considered  as  a  judgment  in 
favor  of  the  firm.  Ncmetty  v. 
Naylor.  562 

2.  The  informality  does  not  invali- 
date the  proceedings  and  judg- 
ment, and  so  is  no  objection  to 
the  judgment  when  collaterally 
brought  in  question  ;  it  may  only 
be  taken  advantage  of  on  objec- 
tions taken  in  the  proceedings.  Id. 

3.  Where  the  summons  in  such  pro- 
ceeding was  made  returnable  De- 
cember 10,  which  was  Sunday,  but 
in  the  copy  served  the  return  day 
was  stated  to  be  December  9,  and 

•on  that  day  the  parties  appeared 
and  consented  to  proceed,  without 
any  objection  being  taken  on  ac- 
count of  the  mistake,  —  Held,  that 
it  was  thpreby  waived,  and  the 
assent  to  proceed  conferred  juris- 
diction. •  Id. 

4.  Where  a  justice,  before  whom 
such  proceedings  were  instituted, 
in  the  record  stated  that  the  tenant 
"  appeared  not,"  but  in  a  return  to 
a  certiorari  wherein  the  proceed- 
ings were  set  fortli  in  detail,  it  was 
stated  that  defendant  appeared 
personally  and  with  counsel  and 
consented  to  a  judgment  against 
her,  whereupon  judgment  was 
reudered  as  by  default,  hddt  that 
the  record  was  not  conclusive 
where  it  came  in  question  collater- 
ally, but  must  be  considered  in 
connection  with  the  return.        Id. 

5.  In  an  action  to  recover  damages 
for  au  alleged  breach  of  contract 
it  appeared  that  plaintiff  went  into 

•  possession  of  certain  premises  un- 
der a  written  lease  from  J.  N.  A 
Co.,  a  firm  in  which  defendants 
were  the  copartners,  for  a  year 
from  May  1,  1876;  that  she  paid 
the  rent  for  two  months,  when 
certain  verbal  agreements  were 
made  between  her  and  defendants 
to  the  effect  that  they  were  to 
make  certain  repairs  and  altera- 
tions, and  when  completed,  plain- 
tiff was  to  take  a  lease  for  a  term 
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of  years  at  an  increased  rental,  she 
to  pay  no  rent  while  the  repairs 
were  Doing  made,  and  to  receive 
credit  for  the  rent  paid.  It  ap- 
peared tiiat  summary  proceedings 
were  instituted  on  behalf  of  de- 
fendants in  December,  1876,  to 
dispossess  plaintiff  because  of  non- 
payment of  rent  due  under  the 
original  lease  ;  that  plaintiff  ap- 
peared therein  and  consented  to  a 
judgment  which  was  entered  as  by 
.default.  Ucld,  that  said  judg- 
ment was  a  bar  to  the  action  as  it 
necessarily  determined  that  plain- 
tiff held  only  under  the  lease  set 
forth  in  the  affidavit,  and  that  de- 
fendants were  entitled  to  the  pos- 
session; that  if  plaintiff  was  en- 
titled to  possession  under  the 
new  agreement,  no  judgment  of 
removal  was  authorized  and  she 
should  have  set  it  up  and  proved 
it,  and  not  having  done  so,  the 
judgment  was  conclusive  that  no 
other  tenancy  existed ;  and,  as 
plaintiff  had  no  right  to  posses- 
sion, she  had  no  claim  for  dam- 
ages. Id. 

See  Receivers. 


SURROGATE. 

The  provision  of  State  Constitu- 
tion (Art.  6,  §  13)  declaring  that 
"  no  person  shall  hold  the  office  of 
justice  or  judge  of  any  court  longer 
than  until  and  including  the  last 
day  of  December  next  after  he 
shall  be  seventy  years  of  age," 
does  not  apply  to  a  person  holding 
the  office  of  surrogate  ;  such  office 
is  not  that  of  "  justice  or  judge," 
within  the  meaning  of  said  pro- 
vision. People,  ex  rel.  Lent,  v. 
Garr.  236 


SURROGATE'S  COURT. 

1.  A  surrogate  has  no  authority  to 
make  an  ex  parte  order,  decreeing 
an  allowance  payable  out  of  the 
estate  to  a  special  guardian  of  an 
infant  unsuccessfully  contesting 
the  probate  of  a  will  ;  notice  to 
the  other  parties  interested  in  the 
estate  is  requisite.    In  re  Budlong. 


2.  Costs  may  be  allowed  to  a  special 
guardian  in  such  a  case,  but 
limited  by,  and  only  as  specified 
in  the  Code  of  Civil  Procedure 
(8$  2558-2561).  Id. 

3.  It  teems  that  the  compensation  of 
the  special  guardian  should  come 
either  from  the  infant  or  his  estate, 
and  that  if  any  part  of  such  estate 
was  before  the  surrogate  or  under 
his  control  he  might  have  ordered 
the  compensation  to  be  paid  out  of 
it.  Id. 

4.  The  provisions  of  the  Code  of 
Civil  Procedure  regulating  the 
method  by  which  a  review  of 
errors  on  a  trial  before  a  surrogate 
may  be  secured,  and  providing 
for  a  loss  of  a  right  of  review 
unless  such  methods  are  regularly 
pursued,  furnish  and  limit  the 
only  remedy  against  such  errors. 
In  re  Hawley.  206 

5.  The  power  of  a  surrogate  to  open 
or  vacate  a  decree  of  his  court  is 
limited  to  cases  where  "fraud, 
newly-discovered  evidence,  clerical 

•  error,  or  other  sufficient  cause"  of 
a  like  nature  are  shown.  (Code  of 
Civ.  Pro.,  §  2481,  subd.  6.)         Id. 

0.  An  adjudication  made  by  a  surro- 
gate iu  a  proceeding  to  which  a 
minor,  regularly  represented  in 
accordance  with  the  practice  of  the 
court,  was  a  party,  has  the  same 
effect  as  a  similar  adjudication  be- 
tween adults,  and  his  relief  from 
an  erroneous  or  irregular  adju- 
dication is  the  same  except  as  to 
the  time  within  which  an  applica- 
tion for  relief  from  an  irregular 
judgment  must  be  made.  (Code  of 
Civ.  Pro.,  §  2742.)  Id. 

7.  Accordingly  held,  that  an  order 
was  erroneous  which  vacated  de- 
crees of  a  surrogate  upon  settle- 
ment of  the  accounts  of  H.  as  ex- 
ecutor, and  as  testamentary  guar- 
dian, where  the  order  was  granted 
on  petition  of  the  centui  que  trust 
after  he  became  of  age,  which 
simply  alleged  that  some  of  the 
determinations  of  the  surrogate 
were  erroneous  as  matter  of  law, 
without  any  proof  or  suggestion  of 
fraud,  newly -discovered  evidence, 
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clerical    error,    or    other   similar 
cause  of  complaint.  Id. 

8.  Where  an  executor  is  empowered 
and  directed  by  the  will  to  sell 
real  estate,  in  case  of  gross  negli- 
gence or  bad  faith  on  bis  part  in 
failing  to  perform  this  duty,  the 
surrogate  has  power  to  remove  him 
therefor,  to  compel  him  to  account, 
and  npon  such  accounting  to 
charge  him  with  any  loss  to  the 
estate  resulting  from  such  negli- 
gence or  bad  faith.  (Code  of  Civ. 
Pro.,  §g  2605,  2085.)  Haight  v. 
BrUbin.  219 

9.  The  surrogate  has  the  same  ju- 
risdiction in  the  case  of  a  testa- 
mentary trustee.  (Code  of  Civ. 
Pro.,  §§  2807,  2817.)  Id. 

10.  JJntil  a  default  in  this  respect  is 
established  before  the  surrogate, 
an  action  to  recover  the  damages 
resulting  therefrom  may  not  be 
maintained  against  the  sureties 
upon  a  bond  given  by  the  executor 
or  trustee.  Id. 


SYRACUSE  (CITY  OF). 

By  the  charter  of  the  city  of  Syra- 
cuse (Chap.  500,  Laws  of  1868), 
it  is  provided  that  the  assessors 
shall  perform  all  the  duties  and 
possess  all  the  powers  of  assessors 
in  the  different  towns  of  the  State. 
By  the  act  in  reference  to  the  assess- 
ment and  collection  of  taxes  in  the 
county  of  Onondaga  (§  10,  chap. 
858,  Laws  of  1867),  the  county 
treasurer's  deed  for  land  sold  for 
unpaid  taxes  is  made  presumptive 
evidence  that  all  proceedings  prior 
to  the  sale  were  regular.  Lands 
of  plaintiff  in  said  city  were  valued 
against'him  by  name  and  as  owner 
in  that  part  of  an  assessment-roll 
devoted  to  non-resident  lands. 
Plaintiff  was  a  non- resident  of  the 
county,  and  the  lands  were  occu- 
pied by  a  resident  of  the  city. 
The  lands  were  sold  by  the  county 
treasurer  for  non-payment  of  the 
tax,  and  a  deed  thereof  executed 
by  him  to  defendants,  the  pur- 
chasers, which  deed  was  duly 
recorded.  In  an  action  to  set  aside 
the  deed  as  a  cloud  on  plaintiff's 


title,  held,  that  the  assessment  and 
sale  were  illegal  and  void, 'and  the 
deed  invalid;  but  that,  as  the  deed 
was  prima  facie  evidence  of  the 
regularity  of  the  proceedings,  the 
action  was  maintainable;  also, 
that  it  was  no  defense  that  the 
time  of  redemption  had  not 
expired,  and  plaintiff  might  have 
redeemed,  or  that  under  the  gen- 
eral act  (Chap.  427,  Laws  of  1855), 
notice  to  the  occupant  to  redeem, 
and  the  record  of  the  official  cep* 
tificate  of  non-redemption  are  es- 
sential to  the  validity  of  the  deed; 
that  she  was  not  bound  to  redeem 
from  a  void  assessment,  and  con- 
ceding the  general  act  to  be  appli- 
cable in  Onondaga  county,  still  as 
the  burden  was  imposed  upon  the 
owner  of  showing  the  invalidity 
of  the  deed,  there  was  a  cloud  upon 
his  title.    Stewart  v.  Cryder.    #78 


TAXATION. 
Bee,  Assessment  and  Taxation. 


TELEGRAPH  AND  TELEGRAPH 
COMPANIES. 

1.  The  same  presumption  (in  kind  if 
not  in  degree)  as  to  the  receipt  of 
letters  properly  directed  and 
mailed  applies  to  telegrams  proved 
to  have  been  delivered  to  a  tele- 
graph company  for  transmission, 
properly  directed  to  the  correspond* 
ent  at  his  place  of  residence  or 
where  he  is  shown  to  have  been  at 
the  time;  and  where  the  corre- 
spondent is  a  witness  in  the  case, 
and  does  not  deny  the  receipt  of 
the  telegram,  the  presumption  be- 
comes strong  and  convincing. 
Oregon  S.  8.  Co.  v.  Otis.  446 

2.  While  the  transcript  of  the  mes- 
sage delivered  to  the  person  ad- 
dressed is  for  some  purposes,  as 
between  him  and  the  sender,  to  be 
deemed  the  original,  to  make  it  so 
there  must  be  competent  proof 
that  the  alleged  sender  did  actually 
send  or  authorize  it   to    be  sent. 

Id. 

8.  The  primary  evidence  of  this  is 
the   telegram  itself    delivered  to 
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the  telegraph  company.  Where 
it  appears  this  has  been  destroyed 
by  the  company,  secondary  evi- 
dence may  be  resorted  to.  Id. 

4.  Where  it  appeared  that  the  orig- 
inal telegrams  had  been  thus  de- 
stroyed, and  that  the  message 
received  was  in  a  cipher  agreed 
upon  between  the  parties,  and  the 
sender  as  a  witness  did  not  deny 
the  authenticity  of  the  telegrams, 
held,  that  the  proof  was  sufficient. 

Id. 

5.  As  to  other  telegrams  claimed  to 
have  been  sent  by  the  same  person, 
U  was  proved  that  the  person  re- 
ceiving them  subsequently  mailed 
letters  to  the  sender,  which  stated 
the  receipt  of  the  telegrams  and 
substantially  their  contents.  Held, 
that  the  letters  called  for  a  denial 
if  the  messages  were  not  in  fact 
sent,  and  the  omission  of  such  a 
denial,  or  of  an  explanation  of  his 
silence  by  the  alleged  sender  when 
called  as  a  witness,  amounted  to 
an  admission  that  he  did  send 
them.  Id. 

6.  Other  telegrams,  purporting  to 
come  from  the  same  sender,  con- 
tained directions  to  draw  for  spe- 
ci6c  sums  of  money.  It  was  proved 
that  drafts  were  drawn  in  accord- 
ance with  the  instructions,  which 
were  paid  by  the  drawee  and 
credited  to  him;  the  correctness  of 
the  account  he  did  not  dispute. 
Held,  that  in  the  absence  of  denial, 
a  prima  facie  case  was  made  of  the 
genuineness  of  the  dispatches 
which  justified  their  receipt  in  evi- 
dence. Id. 


TENANTS  IN  COMMON  AND 
JOINT  TENANTS. 

When  land  is  deeded  to  hus- 
band and  wife,  they  are  not  joint  ten- 
ante,  but  each  is  seized  of  the  entirety. 

See  Zornilein  v.  Bram.  12 


TENDER. 

1.  After  the  commencement  of  an 
action  upon  a  promissory  note  se- 
cured by  pledge  of  personal  prop- 


erty,  defendant  tendered  the 
amount  due  on  the  note  with  costs, 
on  condition  that  plaintiff  return 
the  property  pledged,  which  re- 
turn was  demanded  and  refused. 
Held,  that  it  was  not  essential  to 
the  validity  of  the  tender  to  pay 
the  money  into  court;  that  defend- 
ant was  'entitled  to  make  the 
tender  conditional,  and  the  refusal 
of  plaintiff  to  surrender  the  prop- 
erty pledged  rendered  him  liable 
for  a  conversion:  also  that  de- 
fendant was  entitled  to  counter- 
claim damages  for  the  conversion, 
although  occurring  after  the  com- 
mencement of  the  action;  and  that, 
if  an  application  to  the  court  for 
leave  to  set  up  the  tender  as  a  de- 
fense was  necessary,  as  the  answer 
was  received  and  retained  without 
objection, and  plaintiff  had  allowed 
the  trial  to  proceed  without  ob- 
jection, and  had  obtained  judg- 
ment, it  was  too  late  to  insist  on 
appeal  that  the  defense  was  im- 
properly pleaded  because  no  leave 
was  obtained.  Cass  v.  Higenbotam. 

248 

2.  The  obligations  of  pledgor  and 
pledgee  in  such  case  are  mutual, 
concurrent  and  reciprocal  ;  either 
party  is  entitled  to  performance  by 
the  other  as  a  condition  of  his  own 
performance.  The  refusal  of  either 
to  perform,  where  performance  is 
tendered  by  the  other,  furnishes 
ground  for  an  action.  Id. 

8.  Where  a  tender  has  simply  the 
effect  to  extinguish  a  lien,  and 
does  not  discharge  the  debt,  pay- 
ment into  court  is  not  required. 

Id. 

4*  It  seems  the  provision  of  the  Code 
of  Civil  Procedure  (§  732)  in  ref- 
erence to  tenders  refers  only  to 
that  class  of  tenders  which  satisfy 
and  discharge  the  debt.  Id. 

5.  Plaintiff  set  up  in  reply  to  the 
defense  that  before  tender  was 
made  an  action  had  been  com- 
menced against  him  by  a  third 
person  for  a  portion  of  the  prop- 
erty pledged,  of  which  defendant 
was  notified*,  and  he  had  become  a 
party  thereto,  and  that  plaintiff, 
at  the  time  of  the  alleged  tender, 
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offered  to  return  the  balance  of  the 
property  upon  payment  of  the 
note,  bnt  defendant  refused  to 
accept  and  to  make  payment.  Held. 
that  the  pendency  of  said  action 
furnished  no  justification  for  the 
refusal  to  deliver  all  of  the  prop- 
erty pledged,  and  did  not  bar  de- 
fendant's right  to  counter-claim 
his  damages.  Id. 

WhfU  sufficient  tender  under 

contract  of  sale,  to  render  purchaser 
liable  for  a  breach  thereof. 

See  Cauda  v.  Wick.  127 


TITLE. 

1.  To  give  to  a  littoral  proprietor 
title  to  land  by  accretion,  the  in- 
crease must  be  by  such  impercep- 
tible degrees  that,  although  per- 
sons are  able  to  perceive  from  time 
to  time  that  the  land  has  en- 
croached on  the  sea  line,  they 
could  not  perceive  the  progress  at 
the  time  it  was  made.  Mulry  v. 
Norton.  424 

2.  While  the  title  of  such  a  proprie- 
tor is  liable  to  be  lost  by  erosion 
or  submergence,  the  erosion  to 
effect  that  result  must  be  accom- 
panied by  a  transportation  of  the 
land  bevond  the  owner's  bound- 
ary, and  it  may  be  returned  by 
accretion,  iu  which  case  the  own- 
ership temporarily  lost  may  be  re- 
gained ;  and  so,  land  lost  by  sub- 
mergence may  be  regained  by  re- 
liction, unless  the  submergence 
has  been  followed  by  such  a  lapse 
of  time  as  precludes  the  identity 
of  the  laud  from  being  estab- 
lished. Id. 

8.  If,  after  a  submergence,  the 
water  disappears  from  the  land 
either  by  its  gradual  retirement  or 
the  elevation  of  the  land  by  natu- 
ral or  artificial  means,  the  propri- 
etorship returns  to  the  original 
owner.  Id. 

4.  No  lapse  of  time  during  which 
the  submergence  has  continued 
bars  the  right  of  the  owner  to  en- 
ter upon  the  land  reclaimed  and 
assert  his  proprietorship  when  the 
identity  can  be  established  by  rea- 


sonable marks,  or  by  situation, 
extent  of  quantity  and  boundary 
on  the  firm  land.  Id. 

5.  And  so  if  an  island  forms  upon 
the  laud  submerged,  it  belongs  to 
the  original  owuer.  The  sover- 
eign succeeds  to  the  ownership  of 
such  islands  and  formations  only 
as  are  originally  created  and  lo- 
cated in  tide-ways  outside  of  the 
boundaries  of  property  which  ha* 
been  the  subject  of  individnal 
ownership.  Id. 

6.  The  owners  of  adjacent  uplands 
are  entitled  to  lands  formed  by 
accretion  or  reliction  in  front  of 
and  contiguous  to  their  property 
in  certain  proportions  according  to 
the  formation  of  their  respective 
shore  lines.  However  such  forma- 
tions may  be  commenced  or  con- 
tinued, the  right  of  one  owner  of 
the  uplands  to  follow  and  appro- 
priate them  ceases  when  the  for- 
mation passes  the  line  of  his  coter- 
minous neighbor.  Id. 

7.  In  an  action  wherein  the  question 
was  as  to  the  ownership  of  a 
portion  of  the  ocean  beach  at  Far 
Kockaway,  Long  Island,  it  was  con- 
ceded that  the  beach  in  question 
was  within  the  boundaries,  and, 
with  the  exception  of  a  lagoon  now 
between  it  and  the  upland,  is  in 
the  same  shape  as  it  was  in  1685. 
when  it  was  conveyed  by  its  Indian 
owners  to  grantees  under  whom 
plaintiff  claimed.  Some  three  or 
four  miles  east  of  this  land  was  an 
island  named  Long  Beach,  bounded 
on  the  east  by  an  inlet  from  the 
ocean  to  Hempstead  bay.  Mo  sub- 
stantial change  occurred  up  to  1835; 
from  that  time  up  to  1869  the 
beach  from  opposite  the  island  to 
the  west  of  plaintiff's  land  under- 
went a  succession  of  changes ;  it 
was  overflowed  and  washed  away, 
bars,  shoals  and  islands  were 
formed  and  were  constantly  under- 
going changes.  Portions  of  the 
beach  in  front  of  plaintiffs  lands 
were  submerged,  but  at  all  times 
there  were  bars,  shoals  or  inlands. 
The  inlet  was  removed  to  the  west 
of  plaintiff's  land,  not  by  gradual 
progression,   but   by  sudden,    fre-# 
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quent  and  violent  changes,  in  the 
end  forming'  a  continuous  bar  from 
Long  Beach  to  a  point  west  of 
plaintiff's  land.  About  1869  the 
inlet  to  the  west  became  closed  up, 
and  the  original  one  adjoining 
Long  Beach  was  reopened,  leaving 
a  continuous  beach  to  the  west- 
ward, with  a  narrow  lagoon  or  cove 
inside  of  it  running  across  plain- 
tiff's land  and  separating  the  beach 
from  the  mainland.  Long  Beach 
belonged  to  the  town  of  Hemp- 
stead. Defendants  claimed  the 
right  to  the  possession  of  the  beach 
in  front  of  plaintiff's  mainland 
under  a  lease  from  said  town. 
Held,  that  the  town  acquired  no 
title  to  the  beach  in  question,  but 
that  the  title  thereto  was  in  plain- 
iff.  Id. 

See  Real  Property. 


TRIAL. 

1.  In  an  action  brought  by  a  servant, 
after  completion  of  his  term  of 
service,  to  recover  the  stipulated 
price  for  his  services,  which  were, 
among  other  things,  to  take  to 
market  and  sell  the  produce  of 
defendant's  farm,  defendant  al- 
leged and  gave  evidence  tend- 
ing to  show  that  plaintiff  had  re- 
tained and  converted  portions  of 
the  proceeds  of  sales  made  by  him. 
The  court  refused  to  charge  that  if 
plaintiff,  during  his  term,  kept 
back  or  retained  without  defend- 
ant's consent  any  part  of  the  pro- 
ceeds of  sales,  he  could  not  recover 
any  thing,  but  charged  that  it  was 
an  implied  part  of  plaintiff's  con- 
tract to  pay  over  all  such  pro- 
ceeds, and  if  he  failed  to  do  so,  he 
was  entitled  to  recover  the  stipu- 
lated wages  less  such  sums  as  he 
had  retained.  The  jury  rendered 
a  verdict  for  the  full  amount  con- 
ceded to  be  due  to  him  for  wages. 
Held,  this  was,  in  effect,  a  finding 
that  plaintiff  had  not  appropriated 
any  of  the  moneys  received  by  him 
which  belonged  to  the  defend- 
ant, and  so  the  request  to  charge, 
and  the  charge  as  made,  were  of 
no  importance,  and  any  error 
therein  could  not  have  harmed 
the  defendant.  Turner  v.  Kouw- 
enhoven.  115 

t  Sickbls — Vol.  LV. 


2.  In  an  action  to  compel  the  specific 
performance  of  a  parol  agreement 
for  the  sale  of  lands,  plaintiff's 
testimony  was  to  the  effect  that  in 
1859  defendant  agreed  to  sell  him 
sixteen  acres  of  land  for  a  price 
stated,  a  portion  of   which    was 

Eaid  by  plaintiff  at  the  time,  and 
e  agreed  to  pa v  the  balance  when 
defendant  gave  him  a  deed.  Plain- 
tiff went  into  possession,  made  im- 
provements, and  the  land  was 
assessed  to  him  by  defendant's 
direction.  In  1875  it  was  agreed 
between  the  parties  that  plaintiff 
should  surrender  six  acres  of  the 
land  in  satisfaction  of  the  balance 
of  the  purchase-money.  Defend- 
ant, as  a  witness  in  his  own  behalf, 
while  substantially  admitting  the 
agreement,  denied  that  he  had 
ever  received  any  payment.  On 
cross-examination  he  denied  that 
he  had  told  G.,  who  had  tendered 
to  him  a  deed  for  execution  on  be- 
half of  plaintiff,  at  the  time  of  such 
tender,  that  plaintiff  had  paid  him 
for  the  land.  G.  was  called  as  a 
witness  by  plaintiff,  and  asked  if 
defendant  had  not  so  stated  to  him. 
A  general  objection  was  interposed. 
Plaintiffs  counsel  stated  the  testi- 
mony was  offered  by  way  of  con- 
tradiction; the  objection  was 
sustained.  Held  error;  that  the 
question  as  to  the  payment  of  the 
purchase-money  was  material,  as 
if  plaintiff's  version  was  true,  it, 
with  the  other  circumstances,  made 
out  a  case  for  the  relief  sought; 
that  plaintiff  was  not  barred  from 
demanding  such  relief  by  the  fact 
that  defendant  had  in  some  man- 
ner, without  plaintiff's  consent,  re- 
gained possession;  that  assuming 
the  court  had  discretionary  power 
to  reject  the  testimony  as  evidence 
in  chief,  because  not  offered 
before  plaintiff  rested,  it  was 
competent  in  rebuttal  to  contra- 
dict defendant.  WincheU  v.  Win- 
eheU.  159 

8.  The  exclusion  of  the  evidence  was 
sought  to  be  sustained  here  on  the 
ground  that  plaintiff's  right  to  re- 
lief was  barred  by  the  statute  of 
limitations.  Held,  that  as  the  de- 
cision below  did  not  rest  upon  this 
ground,  to  make  it  the  foundation 
for  excluding  legitimate  testimony 
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it  should  be  decisively  established, 
and  plaintiff  was  entitled  to  the 
moat  favorable  construction  of  the 
evidence,  and  as  there  was  evi- 
dence to  the  effect  that  the  first 
refusal  of  defendant  to  deliver  a 
deed  was  within  six  years  of  the 
commencement  of  the  action,  the 
point  was  not  tenable.  Id. 

4.  Where,  after  judgment  in  an 
action  for  foreclosure  in  which  a 
grantee  of  the  mortgaged  premises, 
who  by  his  deed  assumed  and 
agreed  to  pay  the  mortgage  and 
who  appeared  and  defended,  was 
sought  to  be  and  was  held  liable 
for  any  deficiency,  the  court,  on 
application  of  plaintiff,  granted  to 
him  leave  to  discontinue  the  action 
and  to  bring  an  action  upon  the 
bond,  accompanying  the  mortgage ; 
and  where,  to  such  new  action,  the 
grantee  was  made  a  party  defend- 
ant,  held,  that  he  was  not  pre- 
cluded from  contesting  his  liability 
by  the  judgment  in  the  foreclosure 
suit,  but  was  entitled  to  show  an 
entire  or  partial  failure  of  con- 
sideration for  his  agreement  to 
assume  the  mortgage,  or  any  de- 
fense, complete  or  partial,  which 
he  could  nave  interposed  to  an 
action  brought  by  his  grantor  to 
enforce  said  agreement ;  also  that 
after  the  trial  court  had  decided  as 
matter  of  law  that  said  grantee 
was  estopped,  by  the  former  adju- 
dication, to  avail  himself  of  the 
error,  he  was  not  bound  to  offer 
any  evidence.     Loeb  v.  Willi*.  231 

5.  A  refusal  of  the  court  to  charge 
in  a  civil  action  that  defendant  is 
entitled  to  any  doubt  which  the 
jury  may  have  is  not  error.  Probst 
v.  Delamater.  266 

6*  Where,  however,  in  an  action  to 
recover  damages  for  injuries  to  an 
employe  of  defendant,  caused  by 
the  breaking  of  a  cable  which  was 
being  used  in  connection  with  a  der- 
rick for  hoisting  a  heavy  weight, 
the  court  charged  that  "  it  was  the 
duty  of  the  defendant  to  furnish  a 
safe  and  secure  rope  or  cable  at 
the  commencement  of  the  work," 
'and  if  the  jury  found  that  the 
cable  in  question  was  not  a  safe 
and  secure  one,  in  the  first  in- 


stance defendant  was  guilty  of 
negligence.  Held,  that,  while  the 
rule  as  stated  was  broader  than 
was  justified,  yet  as  there  was  no 
evidence  of  any  care  on  the  part  of 
defendant  in  selecting  the  cable, 
and  as  the  attention  of  the  court 
was  not  called  to  the  proper  qualifi- 
cation of  the  rule,  it  was  not  error 
to  omit  allusion  to  it  in  the  ch&ree. 

Wlwre  objection  that  complaint 

does  not  setup  a  came  of  action,  u>hich 
was  not  taken  on  t7ie  trial,  may  not  be 
taken  on  appeal. 

See  Harrison  v.  B.  B.  dt  C.  L  JEL 
R.  Co.  (Mem.)  631 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  An  insurance  company  transferred 
to  a  trust  company,  as  security  for 
its  policy-holders,  certain  bonds 
and  mortgages,  "and  all  moneys 
due  and  to  grow  due  thereon  for 
principal,"  reserving  to  itself  the 
right  to  collect  and  receive  the 
interest.  The  assignment  pro- 
vided for  a  foreclosure  of  the  mort- 
gages, and  in  case  of  payment  or 
collection  of  any  part  of  the  prin- 
cipal, the  same  was  to  be  held  by 
the  assignee  for  the  purpose  of  the 
trust.  The  insurance  company 
thereafter  executed  a  general  as- 
signment to  R.  for  the  benefit  of 
its  creditors,  and  at  his  request  the 
mortgages  were  foreclosed.  The 
sums  realised  from  the  sales  to  be 
applied  on  the  mortgages  were  in 
each  case  less  than  the  amount  of 
interest  due.  In  an  action  to  de- 
termine, among  other  things,  as  to 
whether  the  trust  company  or  R. 
was  entitled  to  the  proceeds  of  the 
sales,  held,  in  the  absence  of  evi- 
dence that  there  were  no  policy- 
holders to  be  protected,  the  trust 
company  was  entitled  thereto; 
that  the  rule,  applicable  as  between 
debtor  and  creditor  that  payments 
are  to  be  applied  first  to  the  extin- 
guishment of  interest  had  no  ap- 
plication in  such  a  case.  Futter- 
ton  v.  Hat.  B.  db  T.  Ins.  Co.       76 

2.  A  committee  of  the  estate  of  a 
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lunatic  is  not  an  agent  or  trustee 
within  the  meaning  of  the  pro- 
vision of  the  Revised  Statutes  (1 R. 
S.  389,  §  5,  as  amended  by  §  2, 
chap.  176,  Laws  of  1851),  which 
provides  that  every  person  shall 
be  assessed  in  the  town  or  ward 
where  he  resides,  for  "  all  per- 
sonal estate  in  his  possession,  or 
under  his  control  as  agent,  trustee/' 
etc.  People,  ex  rel.  v.  Gom'r$  of 
Taxes.  215 

8.  The  committee  discharges  a 
trust,  but  such  trust  is  in  the  court 
whose  officer  he  is,  and  the  luna- 
tic is  not  divested  of  his  estate  ; 
its  control  and  management  Bimply 
are  taken  from  him.  Id. 

Power  of  surrogate  to  remove 

testamentary  trustee. 
See  HaigU  v.  Brisbin.  219 


USURY. 

Where    in    foreclosure    suit 

brought  by  assignee  of  mortgage  the 
defense  was  usury ,  and  the  trial  court 
found  that  the  mortgage  was  given  to 
secure  a  usurious  loan  made  by  plain- 
tiff* the  mortgage  being  executed  to 
another  and  assigned  to  plaintiff 
as  a  mere  cover  for  the  usury,  held, 
that  evidence  of  communication  to 
plaintiff  of  admissions  by  the  mort- 
gagors that  the  mortgage  was  aU  right 
was  properly  excluded. 

See  Breunich  v.  Weselman.   (Mem.) 


VENDOR  AND  PURCHASER. 

When  purchaser  at  partition 

sale  will  not  be  compelled  to  complete 
his purchase. 

See  Fleming  v.  Burnham.  1 


VILLAGES. 

1.  A  village  incorporated  under  the 
act  of  1870  (Chap.  291,  Laws  of 
1870),  by  the  act  of  incorporation 
assumes  the  duty  of  caring  for 
and  repairing  its  streets,  and  for 
its  neglect  to  do  so  is  liable  to  a 
party  injured.  Nelson  v.  Vil.  of 
Canisteo.  89 


2.  It  is  no  defense,  therefore,  that 
the  defect  complained  of  existed 
at  the  time  of  the  incorporations 
or  that  the  municipality  has  omit- 
ted to  make  ordinances  or  by-law, 
in  reference  to  repairing  its  streets. 

Id. 

3.  The  charter  of  the  village  of 
Port  Jervis  (8  61,  chap.  370,  Laws 
of  1873)  provides  that  "  the  trus- 
tees, upon  application  of  a  major- 
ity of  the  persons  who  own  lots 
fronting  on  a  proposed  street, 
such  applicants  being  also  the 
owners  of  more  than  one-half  of 
the  land  to  be  taken  for  such  pro- 
posed street,  may  lay  out  and 
establish  any  new  street  within 
the  village ;  or  upon  application 
of  such  majority  of  the  owners  of 
lots  fronting  on  any  street,  may 
discontinue  or  extend  the  same." 
Held,  it  was  not  essential  to|the 
validity  of  an  order  of  the  trustees 
extending  a  street  that  the  appli- 
cation therefor  should  be  by  a 
majority  of  the  land-owners  who 
are  also  the  owners  of  one-half 
the  land  taken  for  the  extension ; 
that  an  application  signed  by  a 
majority  of  owners  of  the  lots 
fronting  on  the  original  street 
was  sufficient.    People,  ex  rel.  v. 

re  of  Port  Jervis.  283 


4.  In  constructing  a  bridge  over  the 
Erie  canal  in  the  village  of  L.  P., 
the  State  built  a  wing  or  retaining 
wall  north  of  and  parallel  with 
the  canal ;  the  boundary  line  of 
the  State  lands  was  about  twenty- 
one  inches  north  of  the  wall.  The 
village  subsequently  laid  out  a 
street  along  the  northerly  side  of 
the  canal ;  the  description  in  the 
ordinance  included  said  retaining 
wall  and  the  strip  of  State  land 
north  of  it,  and  said  strip  was 
subsequently  used  as  part  of  the 
street.  There  was  no  railing  or 
guard  along  the  wall,  and  plain- 
tiff's intestate  in  driving  along  the 
street  on  a  dark  night  drove  so 
far  south  that  he,  with  his  team 
and  wagon,  was  thrown  over  into 
the  canal,  and  he  was  drowned. 
A  railing  on  the  wall  would  have 
prevented  the  accident.  In  an  ac- 
tion to  recover  damages,  held, 
that  the  attempt  on  the  part  of 
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the  village  to  appropriate  a  part 
of  the  State  lands  for  the  street 
was  a  nullity;  that  the  village 
had  no  legal  right  to  put  a  railing 
on  the  wall,  and  no  legal  negli- 
gence could  be  predicated  of  an 
omission  so  to  do,  or  of  a  failure  of 
the  village  to  obtain  permission  of 
the  State  to  erect  such  a  barrier. 
Veeder  v.  VtUage  of  Little  Fatte. 

848 

6.  It  was  claimed  by  plaintiff  that 
defendant  should  have  erected  a 
barrier  north  of  the  wall  outside 
of  the  State  property.  It  appeared 
that  at  the  west  end  of  the  wall 
there  was  a  space  of  only  eight 
and  one-half  feet  for  teams  to 
pass.  Had  a  barrier  been  placed 
on  the  line  of  the  State  lands  the 
traveled  way  would  be  but  about 
six  and  one-half  feet.  Defendant's 
counsel  asked  the  court  to  charge, 
if  the  jury  found  that  a  railing  or 
guard  north  of  the  wall  outside 
of  the  State  property  would  be 
dangerous  to  the  traveling  public, 
the  village  authorities  were  not 
negligent  in  failing  to  build  it. 
This  was  refused.  Held  error.  Id, 


WAIVER. 

1.  In  an  action  for  an  accounting  be- 
tween former  partners  it  appeared 
that  the  parties  entered  into  a 
partnership  for  the  purpose  of 
building  bridges  ;  by  the  partner- 
ship agreement  plaintiff  was  to 
furnish  shop  room,  power  and 
machinery  as  his  share  of  the 
capital,  defendant  to  give  his  per- 
sonal  attention  to  the  business,  to 
have  the  direction  and  control 
thereof,  and  to  furnish  any  addi- 
tional capital.  Plaintiff  became 
bankrupt,  defendant  thereafter 
continued  the  business,  finishing 
the  contracts  then  on  hand,  and 
making  new  ones.  After  plain- 
tiff's bankruptcy  the  parties 
agreed  that  defendant  should  pay, 
and  he  was  charged  rent  by  plain- 
tiff's assignee  in  bankruptcy  for 
the  use  of  the  building,  power 
and  machinery.  After  the  part- 
nership contracts  were  substan- 
tially completed,  defendant  agreed 


to  pay  and  was  charged  an  in- 
creased rent.  The  referee  allowed 
plaintiff  his  share  of  the  profits  on 
the  incompleted  contracts.  The 
judgment  was  reversed  by  the 
General  Term,  on  the  ground  that 
the  collection  of  rent  indicated  an 
intent  to  waive  any  interest  in  said 
profits.  Held  untenable ;  that  it 
was  not  a  necessary  or  legitimate 
deduction  from  the  facts  that  the 
acceptance  of  rent  operated  as  a 
release  of  plaintiff's  interest,  or 
showed  an  intent  to  waive  his 
claim  to  the  prospective  profits. 
King  v.  LeighUm.  386 

2.  The  common-law  duty  imposed 
upon  common  carriers  to  carry 
goods  upon  being  paid  a  reason- 
able  compensation  does  not  pre- 
clude special  contracts  between 
railroad  corporations  and  shippers 
regulating  the  freight  charges; 
and  where  freight  has  been  carried 
for  a  long  course  of  years  at  the 
schedule  price,  the  shipper  making 
no  objection  as  to  the  reasonable- 
ness of  the  charge,  he  must  be 
deemed  to  have  assented  to  the 
charge  as  reasonable,  and  to  have 
voluntarily  waived  any  objection 
thereto.  KUlmer  v.  N.  T.  C.  <t 
KB.  395 

8.  A  policy  of  fire  insurance  required 
notice  of  a  loss  to  be  served  forth- 
with on  the  company  ;  it  accepted 
final  proof  of  loss  without  objection 
that  this  condition  had  not  been 
complied  with,  basing  its  refusal 
to  pay  on  the  ground  that  the 
policy  had  been  canceled.  Defend- 
ant's agent  was  at  the  fire,  and 
its  officers  knew  of  it  noon  after. 
Held,  that  a  strict  compliance  with 
the  provision  was  waived.  Her- 
mann v.  Nia.  F.  Ins.  Co.  411 

4.  Where  the  summons  in  summary 
proceedings  was  made  returnable 
December  10,  which  was  Sunday, 
but  in  the  oopv  served  the  return 
day  was  stated  to  be  December  9, 
and  on  that  day  the  parties  ap- 
peared and  consented  to  proceed, 
without  any  objection  being  taken 
on  account  of  the  mistake,  —  Held, 
that  it  was  thereby  waived,  and  the 

|  assent  to  proceed  conferred  juris- 
diction.   NemeUy  v.  Nay  lor.     508 
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WARRANTY. 

WTienvxirranty  of  title  to  lands 

contracted  to  be  sold  oannot  be  im- 
plied. 
See  Bey  v.  Naxm.  166 


WILLS. 

1.  The  parties  in  a  partition  suit 
claimed  title  through  a  deed  from 
executors  of  McK.,  who  died  in 
1828,  seized  of  the  premises,  and 
whose  will  gave  a  power  of  sale 
to  his  executors,  "or  such  one  or 
more  of  them  as  shall  take  upon 
him  or  themselves  the  burthen  of 
the  execution  of  the  will."  Four 
persons  were  named  as  executors; 
letters  testamentary  were  issued 
to  three  of  them;  two  of  them 
only  joined  in  the  deed,  which  was 
executed  in  1888;  it  described 
them  as  acting  executors,  reciting 
the  authority  conferred  by  the 
will.  McK.  entered  into  posses- 
sion in  1833,  and  he  and  others  oc- 
cupied under  his  title  until  1881, 
without  any  question  as  to  the 
validity  of  the  executors'  deed. 
Upon  application  of  a  purchaser 
at  the  partition  sale  to  be  relieved 
from  his  purchase,  it  appeared 
that  the  two  executors,  prior  to  the 
execution  of  the  deed,  did  other 
acts  as  acting  executors.  There 
was  no  evidence,  however,  of  a  re- 
nunciation of  his  office  by  the  other 
executor  to  whom  letters  were  is- 
sued, or  refusal  on  his  part  to  act. 
Four  of  five  beneficiaries,  having 
an  interest  in  the  real  estate  under 
the  will  in  1885,  joined  in  a  quit- 
claim deed  to  De  F.,  grantee  in  the 
deed  from  McK. 'a  executors,  and 
until  1875,  no  other  person  having 
an  interest  in  questioning  the  title 
was  in  a  position  to  do  so.  Held, 
that  although  the  facts  might  have 
justified  a  jury  in  finding  that  said 
executor  did  renounce  or  refuse  to 
act,  yet  such  a  finding  would  de- 
pend upon  inferences  not  incontro- 
vertible, and  not  binding  upon 
those  who  might  claim  title  as 
against  the  purchaser ;  and  that 
there  was  such  a  doubt  in  re- 
spect to  the  fact,  the  court  ought 
not  to  compel    the  purchaser  to 


complete  his  purchase.   Fleming  v. 
Burnham.  1 

2.  The  will  of  McE.  devised  the  real 
estate  in  question  to  his  five  chil- 
dren, "their  heirs,  executors,  ad- 
ministrators and  assigns,"  but 
provided  in  a  subsequent  clause 
that  in  case  any  of  his  children 
died  leaving  lawful  issue  surviv- 
ing, that  such  issue  should  take 
the  share  which  ' '  his  or  her  parent 
would  have  been  entitled  to  if  liv- 
ing." J.,  one  of  the  testator's 
son  8,  died  in  1875  leaving  issue. 
The  parties  to  the  action  claimed 
that  the  children  of  McK.  took  an 
absolute  fee,  and  that  De  F.  in  any 
event  acquired  title  to  four-fifths 
by  the  quit-claim  deed,  and  as  to 
the  other  fifth,  by  adverse  posses- 
sion. Held,  that  as  the  law  stood 
prior  to  the  Revised  Statutes,  the 
question  whether  said  children 
took  a  fee  absolute,  or  determina- 
ble on  their  death  leaving  issue, 
was  at  least  a  doubtful  one,  and 
the  quit-claim  deed  did  not  remove 
the  doubt  growing  out  of  the  man- 
ner of  execution  of  the  power  of 
sale.  Id. 

8.  S.  died  leaving  personal  property 
exceeding $50,000  in  value  over  all 
indebtedness,  and  seized  of  certain 
real  estate.  By  his  will,  after  two 
legacies,  amounting  to  $1,100,  he 
gave  to  his  executors,  of  whom 
plaintiff,  who  was  a  daughter  of 
the  testator,  was  one,  $20,000,  in 
trust,"  to  invest  said  sum  in  the 
best  securities  they  can  obtain," 
and  to  use  the  income  for  the  ben- 
efit and  maintenance  of  G.,  the  tes- 
tator's son,  during  his  natural  life, 
and  upon  his  death  to  pay  the  prin- 
cipal to  plaintiff  or  her  heirs.  The 
residue  of  his  estate,  real  and  per- 
sonal, he  gave  to  plaintiff.  In  an 
action  to  recover  damages  for 
breach  of  contract  on  the  part  of 
defendant  to  purchase  the  real 
estate,  field,  that  the  gift  for  the 
benefit  of  the  son  was  not  a  lien 
or  charge  upon  the  real  estate,  but 
that  it  was  the  intention  of  the  tes- 
tator that  the  same  should  be  pro- 
vided for  out  of  the  personalty;  and 
therefore  that  there  was  no  defect 
in  plaintiff's  title.    WiUsie  v.  Shaw. 
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4.  A  valid  executory  devise  cannot,  at 
common  law,  be  limited  after  a  fee, 
npon  the  contingency  of  the  non- 
execution  of  an  absolute  power  of 
disposition  vested  in  the  first  taker, 
and  such  a  limitation  over  is  void. 
An  absolute  power  of  disposition 
annexed  to  a  primary  devise  in  fee 
is  deemed  conclusive  of  the  exist- 
ence  in  the  devisee  of  an  absolute 
estate.  (Rugbr,  Ch.  J . ,  dissenting.) 
Van  Home  v.  Campbell.  287 

5.  R  teems  the  rule  is  the  same  as  to 


bequests    of    personal    pro] 


*■*• 


6.  As  to  whether  this  rule  of 
common  law  has  been  changed  by 
the  Revised  Statutes  (1  R.  8.  725, 
§§  32,  83),  quare.  Id. 

7.  F.  died  in  1791,  leaving  a  will  by 
which  he  devised  certain  real 
estate  to  his  wife  for  life,  re- 
mainder  over  to  his  son  D.,  "his 
heirs  and  assigns  forever;"  he 
devised  another  parcel  to  his  son 
H.  A  subsequent  clause  of  the 
will  provided  that  if  either  of  the 
testator's  "  two  sons  shall  die  seized 
of  the  estate  Thereinbefore  bequeathed, 
or  any  part  thereof,  without  lawful 
issue,  that  then  the  estate  of  him 
so  dying  seized  hereby  bequeathed 
shall  descend  to  the  other." 
After  the  death  of  the  widow  D. 
took  possession  of  the  parcel  so 
devised  to  him ;  he  died  intestate 
without  issue  and  without  having 
conveyed  or  otherwise  disposed  of 
the  land.  In  an  action  of  eject- 
ment in  which  plaintiff  claimed 
title  under  H.,  held  (Ruger,  Ch. 
J.,  dissenting),  that  the  words 
"shall  die  seized  of"  imported 
an  absolute  power  of  disposition 
in  D.;  that,  therefore,  the  lim- 
itation over  was  void,  and  D.  took 
an  absolute  title.  Id. 

8.  C,  the  wife  of  defendant,  died 
leaving  no  descendants  or  ances- 
tors.    She  left  a  will,  by  which 


she  gave  to  defendant,  her  bus. 
band,  one-half  of  her  residuary 
estate,  the  other  half  to  her 
brother  W.  and  her  sister.  Defend. 
ant  was  appointed  executor,  and 
qualified  as  such.  W.  died  before 
the  testatrix.  The  residuary  es- 
tate consisted  solely  of  personal 
property.  In  an  action  for  the  con- 
struction of  the  will,  held  (Dan- 
forth,  J.,  dissenting),  that  defend- 
ant, by  virtue  of  his  marital  rights, 
was  entitled  to  that  portion  of  the 
estate  bequeathed  to  W.,  which  be- 
quest lapsed  by  reason  of  his  death 
before  that  of  the  testatrix  ;  and 
that  letters  of  administration  were 
not  necessary  to  protect  the  hus- 
band's rights.    Robins  v.  McCtore. 
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9.  M.  died  leaving  a  will  executed 
the  day  previous  to  his  death,  by 
which  after  a  bequest  to  his  wife 
of  $1,000,  and  to  his  son  M.  of 
$400,  he  gave  the  residue  of  his 
estate  to  nis  four  children,  to  be 
divided  equally  between  them. 
The  personal  estate  left  by  the 
testator  was  insufficient  to  pay  his 
funeral  expenses.  In  an  action  to 
have  the  widow's  legacy  declared 
to  be  a  charge  upon  the  real  es- 
tate, held,  that  the  intent  of  the 
testator  was  that  both  legacies 
should  be  so  chargeable  ;  and  that 
the  widow,  in  case  the  land  was 
insufficient  to  pay  both  legacies, 
was  not  entitled  to  a  preference  in 
payment,  but  simply  to  share  pro 
rata  with  the  other  legatee  ;  and 
this,  although  he  had  not  claimed 
his  right  and  denied  that  the  leg- 
acies were  chargeable  on  the  real 
estate.    McCorn  v.  McGorn.     511 


WITNESS. 


When  party  excluded  from 

testifying  in  his  own  behalf  under 
section  829  of  Code  of  Civil  Procedure. 

See  Corning  v.  Walker.  547 


ERRATA. 


In  index  to  98  N.  Y.,  page  741,  "  639, "  in  third  line  from  top  of  page, 
left-hand  column,  should  read  "669." 

In  Potts  v.  Hart  (99  N.  T.  168),  "  mortgagee,  "  in  second  paragraph  of 
head-note,  should  read  "  mortgagor." 

In  Bullock  v.  Mayor,  etc.  (99  N.  T.  656),  in  eleventh  line  from  top  of 
page,  "affirmance"  should  read  "reversal,"  and  in  fourteenth  line  from 
top  of  page  "  affirmed  "  should  read  "  reversed." 
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